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Hon.  SAMUEL  MAXWELL,  CaiBr  Jusnci. 

"     GEORGE  B.  LAKE,   I  t«^«. 
«     AMASA  COBB,  f  "i  ^^^^ 


David  Conchman,  plaintiff  in  error,  v.  Samuel  M. 

Wright,  defendant  in  error. 

1.  Agreements.  A  verbal  agreement  to  give  and  accept  security 
upon  personal  property  is  valid  between  the  parties,  although  of 
no  validity  as  against  creditors  and  subsequent  purchasers  in 
good  faith. 

Error    from    Washington    county    district    court. 
Tried  below  before  Savage,  J. 

Davis  ^  Twcker  and  B,  F.  Smythe^  for  plaintiff  in  error. 

The  cause  of  demurrer  is  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  any 
3 


2    SUPREME  COURT  OF  NEBRASKA, 

Gonchman  y.  Wright. 

cause  of  action  against  the  defendant.  By  the  demur- 
rer the  defendant  admits  that  the  facts  and  allegations 
in  the  petition  are  true.  *  This  brings  us  square  to  the 
argument  of  the  proposition  whether  a  verbal  promise 
or  pledge  of  indemnity,  made  by  a  person  who  receives 
benefit  therefrom,  can  be  enforced  by  a  person  who, 
upon  the  promise  of  such  indemnity,  L  been  induced 
to  become  responsible  for  the  promisor,  and  ha.  been 
compelled  to  pay  money.  "We  think  the  authorities 
are  plain  upon  this  point,  and  fiiUy  sustain  us  in  the  as- 
sertion that  such  promises  of  indemnity  (and  especially 
where  the  promisor  has  been  benefited  thereby)  can  be 
sustained  and  the  promisor  compelled  to  comply. 
Gamer  v.  Sudgins^  46  Mo.,  899.  Harrison  v.  Sawtely  10 
Johns.,  242.  1  Hilliard  on  Torts,  Sec.  8.  Anthony  v. 
Herman  J 14  Kiui.,  494.  Ghrant  v.  Penderyy  16  Kan.,  286. 
Harrison  v.  Simpson^  17  Kan.,  508. 

Ballard  ^  IVaUon  and  Oarrigan  ^  Oshom^  for  defend- 
ant in  error. 

In  an  action  of  replevin,  under  the  code,  it  must 
appear  that  the  plaintiff  was,  at  the  commencement  of 
the  action,  the  aumer  of  the  property,  or  had  such  special 
property  or  interest  therein — ^stating  the  facts  in  rela- 
tion thereto — ^as  to  entitle  him  to  the  immediate  pos- 
session of  the  same.  Code,  Sections  182  and  1034. 
The  petition  in  this  case  shows  that  he  had  neither. 
The  petition  shows  that  he  was  not  the  owner.  If  it 
were  contended  that  the  transaction  amounted  to  a  sale 
to  Conchman,  it  was  void,  as  there  was  no  delivery,  and 
the  consideration  exceeded  fifty  dollars.  General  Stat- 
utes, page  898,  Section  9. 

It  is  also  apparent  on  the  face  of  the  petition  that  the 
plaintiff  had  no  mortgage  upon  the  property.  A  verbal 
mortgage  is  unknown  to  our  laws ;  and  if  such  verbal 
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mortgage  could  be  created,  it  would  be  void,  unless 
there  was  a  delivery  and  a  continuous  possession  of  the 
chattel  in  the  mortgagee.  It  has  been  repeatedly  de- 
cided by  this  court — and  all  recent  decisions  are  to  the 
same  effect — ^that  a  chattel  mortgage  is  a  sale,  which 
transfers  the  legal  title  to  the  mortgagee,  and  conse- 
quently would  be  void,  if  the  consideration  exceeded 
fifty  dollars.  General  Statutes,  page  898,  Sec.  9.  The 
authorities  cited  by  plaintiff  in  error  have  no  applica- 
tion to  the  case  whatever.  They  all  arose  under  that 
section  of  the  statute  of  frauds  regulating  the  liability 
of  a  party  on  his  verbal  promise  to  answer  for  the  debt 
or  default  of  another,  and  affirm  what  has  been  accept- 
ed as  the  law,  at  least  since  the  case  of  Leovmrd  v.  Vre- 
denburg^  reported  in  8ih  Johnson,  Ch.  Rep.  page  29,  and 
are  to  the  effect  that  if  the  promise  is  original,  and  a 
consideration  moves  to  the  promisor,  he  is  bound,  be- 
cause, while  paying  the  debt  of  another,  he  is  at  the 
same  time  subserving  some  interest  of  his  own.  Leon- 
ard V.  Vredenlnirg,  8  John.,  Ch.  29.  Mallory  r.  GiUettf 
21  K  T.,  412. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin,  l^e  plaintiff  filed  a 
motion  in  the  court  below  to  strike  out  certain  pacts  of 
the  petition,  which  was  sustained,  to  which  the  plaintiff 
excepted.  The  defendant  then  filed  a  general  demur- 
rer to  the  petition,  which  was  sustained  by  the  court, 
to  which  the  plaintiff  excepted.  The  court  then  pro- 
ceeded to  assess  the  defendant's  damages,  and  rendered 
judgment  against  the  plaintiff  for  a  return  of  the  prop- 
erty, or  in  case  of  Mlure  to  return  the  same,  a  judgment 
for  the  sum  of  $101  and  costs.  The  cause  is  brought 
into  this  court  by  petition  in  error. 

The  petition  alleges  that  the  plaintiff  is  entitled  to 
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the  immediate  possession  of  certain  personal  property 
on  which  he  claims  to  have  a  lien,  by  virtue  of  a  verbal 
agreement  with  the  defendant  that  the  property  should 
be  held  by  the  plaintiff  as  security  for  the  payment  of 
a  certain  promissory  note,  executed  by  the  defendant 
with  the  plaintiff  as  security,  which  note  the  plaintiff 
was  compelled  to  pay.  The  petition  also  alleges  that 
the  defendant  wrongftiUy  detains  the  property  in  ques- 
tion, and  ^^  that  said  property  was  not  taken  in  execu- 
tion on  any  order  or  judgment  against  plaintiff,  or  for 
the  payment  of  any  tax,  fine,  or  assessmeiit  assessed 
against  him,  or  by  virtue  of  an  order  of  delivery  issued 
in  replevin  under  and  by  the  laws  providing  for  re- 
plevin, of  the  state  of  Nebraska,  or  by  any  mesne  or 
final  process  against  the  plaintiff." 

The  petition  st&tes  sufficient  to  entitle  the  plaintiff  to 
recover. 

Ab  between  the  parties  to  the  transaction,  a  chattel 
mortgage  need  not  be  in  writing.  A  verbal  agreement 
to  give  and  accept  security  is  valid  between  the  parties, 
although  of  no  validity  as  against  creditors  and  Ixma 
Ude  purchasers.  It  follovrs  that  the  court  erred  in  sus- 
taining the  demurrer. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  ftirther  proceedings. 

BlVSaSBD  AND  BBMAFDED. 
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M.  H.  Sbssions  and  Elijah  J.  Curson,  plaintiffs  in 
BRROB,  y.  John  Ibwin  and  Jans  Y.  Ibwin,  defend- 
ants IN  ERROR. 


1. 


Jndioial  Sale:  ▲pfraibxmbnt  of  pbopxbtt.  Appraiser! 
selected  by  a  sheriff  to  appraise  real  estate  levied  upon  by  himi 
act  judicially  in  making  Uie  appraisement.  And  it  is  their  duty 
to  ascertain  the  actual  amount  due  upon  liens  and  incumbrances 
upon  such  real  estate. 

:    .    And  they  must  gpeeiflccdli/  enumerate  the  liens 
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and  incumbrances  which  they  And  subsisting  against  such  real 
estate. 


:    TAX  DESi>8.    Tax  deeds  are  not  liens  or  incumbrances 

within  meaning  of  the  statute.    A  party  claiming  under  such 
deeds  holds  adversely,  and  must  rely  upon  his  title. 
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Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J.  The  case  is  stated  in  the 
opinion. 

J.  B.  Webster  and  i.  C.  Burr,  for  plaintiff  in  error, 

TSo  exception  was  taken  at  the  time  the  order  of  con- 
firmation was  made,  deed  was  executed  same  day  and 
filed  by  the  purchaser,  Curson,  for  record.  Curson  had 
no  notice  of  the  motion  filed  by  defendants  to  open  the 
confirmation.  This  was  error.  WiUiama  v.  CumminSj 
4  J.  J.  Marsh,  687.  JSckatine  v.  (Mderwoodj  84  Cal., 
658.  Lysen  v.  Bremer,  18  Iowa,  461.  Osbom  v.  Cbud, 
21  Iowa,  288.     CJme  v.  Green,  1  Blackf.,  68.    Sears  v. 

KoTX. — ^Under  the  same  appraisement  law  it  is  not  error  for  the 
sheriff  to  neglect  to  take  steps  to  ascertain  what  liens,  prior  to  the 
order  of  the  sale,  there  were  upon  the  land,  it  not  being  shown  that 
any  such  liens  in  fact  existed.  La  Flume  v,  JoneSf  6  Neb.,  266. 
Where  the  oath  of  the  appraisers  was  to  appraise  the  property,  in- 
stead of  the  '* interest''  of  the  judgment  debtor  therein,  it  is  not  an 
error  for  which  the  sale  should  be  set  aside.    Id. — BiP. 
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Low,  2  GU.,  HI.,  281.  JeweU  v.  Marshall,  8  A.  K 
Marsh,  158.  lAmt  v.  HamiUon,  84  N.  J.  L.,  806.  Ghod 
V.  Oombs,  18  Texas,  84.  The  court  has  no  power  sub- 
sequent to  confirmation  and  issue  of  a  deed,  upon  mo- 
tion to  set  the  sale  aside  on  any  grovndj  fraud  or  other- 
nrise,  and  divest  the  purchaser  of  his  title.  State  Bank  v. 
Nolandy  8  English's  Ark.,  299.  Nor  can  the  court  after 
confirmation,  and  before  deed,  set  the  sale  aside  upon 
motion,  except  for  misconduct  of  the  purchaset  at  the 
sale,  and  in  this  case  no  misconduct  of  the  purchaser 
is  pretended.  Coffin  v.  Cometh,  1  Baldw.,  194.  The 
proper  remedy  after  confirmation  can  only  be  by  biU 
in  chancery.  McMirm  v.  Phipp,  8  Sneed,  196.  Grid- 
ley  V.  Duncan,  8  S.  &  M.,  456.  Harrall  v.  Word,  54  Ga., 
650.  Or,  in  a  proper  case,  the  application  should  be 
by  appellate  proceedings  if  confirmation  was  erroneous, 
Dizley  v.  Lansing,  5  Am.  L.  Eeg.  N.  S.,  p.  127.  In  no 
case  after  confirmation  is  motion  the  proper  remedy. 
Beeves  v.  Skennett,  18  0.  St.,  574.  Pierce  v.  KneeUmi,  9 
Wis.,  28. 

The  purchaser's  right  to  a  deed  is  absolute  upon  an 
order  of  confirmation ;  "  up  to  that  time  "  objection 
may  be  made,  or  cause  shown,  by  the  other  parties  in- 
terested, but  not  after,  except  by  error  or  appellate  pro- 
ceedings.   PhMps  V  Dawky,  1  Keb.,  820,  821. 

"No  appearance  for  defendants  in  error. 

Maxwell,  Ch.  J. 

In  May,  1877,  Milan  H.  Sessions  recovered  a  judg- 
ment against  the  defendants  for  the  sum  of  $850,  and 
costs  taxed  at  $41.88.  An  execution  was  issued  on  the 
judgment  in  June  of  that  year,  which  was  levied  upon 
the  north-east  quarter  of  the  south-east  quarter,  of  sec- 
tion twenty-four,  in  township  ten  north,  of  range  six 
east  of  the  sixth  principal    meridian,  in  Lancaster 
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county.  The  interest  of  the  defendants  in  said  real 
estate  was  appraised  at  the  sum  of  the  ten  dollars,  and 
was  purchased  by  Curson  for  the  sum  of  $80.  The 
sale  was  reported  to  the  court,  and  on  the  second  -day 
of  October,  M77,  an  order  made  to  show  cause  by 
the  ninth  day  of  that  month  why  the  sale  should  not 
be  confirmed.  On  the  tenth  day  of  October,  1877,  no 
objection  on  the  part  of  the  defendants  having  been 
made  to  the  confirmation  of  the  sale,  it  was  confirmed, 
and  a  deed  for  the  premises  executed  by  the  sheriff  to 
the  purchaser.  On  the  next  day  the  defendants  filed  a 
motion  to  set  the  confirmation  and  sale  aside.  The 
motion  appears  to  have  been  sustained,  but  no  formal 
order  was  entered  on  the  records  of  the  court  until 
March,  1878,  when  an  order  was  entered  on  the  rec- 
ords vacating  the  order  of  confirmation  and  setting  the 
sale  aside,  to  which  the  plaintiff  excepted,  and  now 
brings  the  cause  into  this  court  by  petition  in  error. 

In  appraising  the  property,  the  appraisers  fixed  the 
value  at  |2,200,  and  found  as  prior  incumbrances  as 
follows : 

Taxes  as  per  county  treasurer's  certificate v I 

Tax  deeds  as  per  county  clerk's  certificate 

Mechanic's  lien  as  per  county  clerk's  certificate 

Prior  Judgments  as  per  district  court  clerk's  certificate 

Total  incumbrances $ 

The  interest  of  the  defendants  was  valued  at  ten  dol- 
lars. 

The  certificate  of  the  county  clerk  shows  a  tax  deed 
to  N.  C.  Brock  for  said  premises  dated  June  12, 1877, 
also  tax  deed  to  Brock  dated  December  15, 1871. 

It  also  appears  from  a  certificate  of  the  county  treas- 
urer that  certain  taxes  were  due  upon  the  premises  in 
question. 

The  act  passed  in  1875  "  for  the  more  equitable  ap- 
praisement of  real  property  under  judicial  sale,'*  pro- 
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vides :  "  That  for  the  purpose  of  appraisement  the  oflB- 
cer  and  the  freeholders  therein  named  "shall  deduct 
from  the  real  value  of  the  lands  and  tenements  levied 
on  the  amount  of  all  liens  and  incumbrances  for  taxes 
or  otherwise,  prior  to  the  lien  of  the  judgment  under 
which  the  execution  is  levied,  and  to  be  determined  as 
hereinafter  provided,  and  which  liens/and  incumbrances 
shall  be  specifically  enumerated,  and  the  sum  thereaf- 
ter remaining  shall  be  the  real  value  of  the  interest 
therein  of  the  persons  or  corporations  against  whom 
or  which  the  execution  is  levied."    Laws,  1876,  p.  60. 

Section  3  of  the  act  provides  that :  "  It  shall  be  the 
duty  of  the  county  clerk,  the  clerk  of  the  district  court, 
and  the  county  treasurer  of  the  county  wherein  such 
levy  is  made,  for  the  purpose  of  ascertaining  the 
amount  of  the  liens  and  incumbrances  upon  the  lands 
and  tenements  so  levied  upon,  upon  application  of  the 
sheriff  in  writing,  holding  such  execution,  to  certify  to 
said  sheriff  under  their  respective  hands  and  official 
seals,  the  amount  and  character  of  all  liens  existing 
against  the  lands  and  tenements  levied  upon,  and  which 
are  prior  to  the  lien  of  such  levy,  as  the  said  liens  ap- 
pear, of  record  in     their  respective  offices. 

An  "  incumbrance  "  is  defined  to  be  "  any  right  to, 
or  interest  in,  land  which  may  subsist  in  third  persons, 
to  the  diminution  in  value  of  the  estate  of  the  tenant, 
but  consistent  with  the  passing  of  the  fee.'^  2  Green- 
leaf  Ev.,  §  2451.  1  Bouvier  Law  Diet.,  596.  Scott  v. 
Jhmss,  4  Neb.,  188. 

A  "  lien  "  is  defined  to  be  "  a  hold  or.  claim  which 
one  person  has  upon  the  property  of  another  as  a  secu- 
rity for  some  debt  or  charge.  2  Bouvier 's  Law  Diet.,  47. 

The  object  of  an  appraisement  law  is  to  prevent  a 
sale  of  the  debtor's  real  property  at  a  sum  altogether 
disproportionate  to  its  real  value.  Contracts  are  made 
with  reference  to  this  provision  of  the  statute^  and  the 
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creditor  is  awa«re  at  the  time  an  obligation  is  incurred, 
that  if  he  is  compelled  to  invoke  the  aid  of  the  court 
to  enforce  his  demand  against  the  debtor,  that  the  in- 
terest of  the  debtor  in  the  real  estate  levied  upon  must 
bring  at  least  two-thirds  of  its  appraised  value.  And 
the  inconvenience  and  delay  to  which  the  creditor  may 
be  subjected  in  consequence  of  such  appraisement  are 
but  slight  compared  with  the  injuries  which  might  be 
sustained  by  the  debtor  in  the  sacrifice  of  his  property 
in  the  absence  of  an  appraisement  law.  The  apprais- 
ers are  to  appraise  the  interest  of  the  debtor  at  ^'  its 
real  value  in  money."  How  is  this  to  be  done  ?  In 
making  the  appraisement,  the  appraisers  act  judicially. 
The  certificates  furnished  by  the  county  clerk,  clerk  of 
the  district  court,  and  the  county  treasurer  are  not  con- 
clusive evidence  of  the  fycts  which  they  purport  to  es- 
tablish. A  mortgage  upon  the  lands  in  question  may 
appear  unsatisfied  upon  the  record,  yet  the  entire 
amount  due  thereon  may  have  been  paid.  So  in  regard. 
to  other  liens  and  incumbrances.  It  is  the  duty  of , the 
appraisers  to  endeavor  to  ascertain  the  actual  amovnt 
due  upon  such  liens  and  incumbrances,  and  they  must 
spedficaUy  enumerate  the  liens  and  incumbrances  which 
they  find  subsisting. 

Tax  deeds  are  not  liens  or  incumbrances  within  the 
meaning  of  the  statute.  A  party  claiming  title  under 
a  tax  deed  holds  adversely,  and  for  the  time  being,  at 
least,  must  rely  upon  his  titie.  « 

The  statute  provides  that  in  cases  where  there  has 
been  a  valid  assessment,  if  the  title  &.ils  the  holder  may  ^ 
have  a  lien  upon  the  real  estate,  but  this  is  a  mere  pos- 
sibility, and  cannot  be  considered  by  the  appraisers,  as 
the  validity  of  a  tax  deed  must  be  determined  by  a 
court  and  not  by  appraisers. 

In  the  case  at  bar  the  property  was  appraised  at 
$2,000.    ^o  liens  or  incumbrances  are  found  by  the  ap- 
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praisers  to  exist  against  the  land.  The  property  there- 
fore should  have  sold  for  at  least  two-thirds  of  its 
appraised  value.  As  it  fidled  to  sell  for  that  sum  the 
court  did  its  duty  by  setting  the  sale  and  confirmation 
aside.  The  judgment  of  the  district  court  is  therefore 
affirmed. 

Judgment  affibmbd. 


16  Ssi  A.  L.  Heard,  bt  al.,  plaintiffs  in  error,  v.  Dubtjqub 
^  County  Bane,  defendant  in  error. 
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Promissory  19'ote:  attornbt's  fee.  A  promissory  note,  in 
form  otherwise  negotiable,  is  not  rendered  non-negotiable  by 
reason  of  oontaining  a  clause  in  these  words,  '*and  if  suit  is 
brought  to  enforce  collection  I  will  pay  reasonable  attorney's 
fees." 


;  .    Nor  is  such  note  rendered  non-negotiable  by 

reason  of  its  containing  a  recital  in  these  words,  ''The  express 
condition  of  the  sale  and  purchase  of  this  Ohio  reaper  and  mower 
No.  —  is  such  that  the  title,  ownership,  or  possession  does  not 
pass  from  the  said  McDonald  &  Oo.  until  this  note  and  interest 
is  paid  in  full.  That  the  said  McDonald  &  Co.  have  full  power 
to  declare  this  note  due  and  take  possession  of  said  machine  at 
any  time  they  may  deem  themselves  insecure,  even  before  the 
maturity  of  the  note." 


:    INDORSEMXXT.    A  promissory  note  had  the  following 

written  on  the  back  of  it:  "For  value  received  I  hereby  guar- 
antee payment  of  the  within  note  and  waive  presentation,  pro- 
test, and  notice,"  signed  by  the  payee.  Held,  that  it  operated 
as  a  transfer  of  the  note,  or  as  an  endorsement  with  an  enlarged 
liability. 

Errors  not  assigned  in  motion  for  new  trial,  waived. 

Objection  was  made  that  the  court  erred  in  rejecting  certain 
proper  testimony  offered  on  the  trial  by  the  plaintiffs  in  error, 
but  this  objection  was  not  made  in  the  motion  for  a  new  trial. 
Heldf  that  the  errors,  if  any,  were  thereby  waived. 
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Error  to  the  district  court  for  Jefferson  counly. 
Tried  below  before  Wbayer,  J.  The  facts  appear  in 
the  opinion. 

Saxon  ^  SneUj  for  plaintiffs  in  error,  cited  Austin  v. 
Bums  J  16  Barb.,  648.  Edwards  on  Bills,  186.  /&m- 
sicy  V.  Qmlq/y  64  Mo.,  476.  Bank  of  Trenton  v.  Gray,  68 
Mo.,  88.  1  Parsons  on  Notes  and  Bills,  87.  2  Id.,  117. 
Nicholson  V.  Bank,  8  8.  L.  R,  968.  Woods  v.  North,  84 
Penn.  State,  407. 

Slocumb  ^  Harnbdy  for  defendant  in  error,  cited 
Sperry  v.  Hbrr,  82  Iowa,  184.  Stoneman  v.  Jh/le,  85 
Ind.,  108.  Gfaar  v.  IxnasviUe  Banking  Company ,  11 
Bush.,  180.  Dietrich  v.  BayUr,  28  La.  Ann.,  767.  Zim- 
memum  v.  Anderson,  67  Penn.  State,  421.  Robinson  v. 
Lair  J  81  Iowa,  9.  Arnold  v.  Bock  Biver  Co.,  5  Duer, 
207.  Dinsmore  v.  Duncan,  57  K.  Y.,  578.  White  v. 
Smith,  77  HI.,  851.  Kirk  v.  Dodge  Oounty  Mutual  Inswr- 
once  Co.,  89  Wis.,  188.  OoUins  v.  Bradbury,  64  Me.,  87. 
Dougherty  v.  Perry,  88  Ind.,  15. 

Cobb,  J. 

Bnit  was  brought  in  the  court  below  by  the  defend- 
ant in  error  against  the  plaintiff  in  error  on  a  promis- 
sory  note  in  these  words: 

"$60.  Beatrice,  Feb.,  July  19, 1876. 

"  For  value  received,  on  or  before  the  first  day  of 
January,  1878,  I,  the  subscriber,  of  P.  0.  Fairbury, 
counly  of  Jefferson,  state  of  Nebraska,  severally  prom- 
ise to  pay  to  the  ord^r  of  V.  J.  Williams  &  Co.  Sixty 
dollars  at  the  office  of  Bank  in  Fairbury,  with  interest 
at  10  per  cent  per  annum  from  date  until  paid,  and  if 
suit  is  brought  to  enforce  collection  I  will  pay  reasona- 
ble attorneys*  fees.  ♦  ♦  *  *  tj^^  ex- 
press condition  of  the  sale  and  purchase  of  this  Ohio 
reaper  and  mower  No.  —  is  such  that  the  title,  owner- 


/ 


12       SUPREME  COURT  OF  NEBRASKA, 

\        Heard  v.  Dubuque  County  Bank. 

ship,  or  possession  does  not  pass  from  the  said  McDon- 
ald &  Co.,  until  this  note  and  interest  is  paid  in  AilL 
That  the  said  McDonald  &  Co.  have  fiill  power  to  de- 
clare this  note  due  and  take  possession  of  said  machine 
at  any  time  they  may  deem  themselves  insecure  even 

before  the  maturity  of  the  note. 

"  A.  L.  Heabd. 

"  S.  H.  Hbabd. 

«  M.  E.  Heabd." 

The  note  was  indorsed  as  follows : 

"  For  value  received,  I  hereby  guarantee  payment  of 
the  within  note  and  waive  presentation,  protest,  and 
notice.  V.  J.  Williams  &  Co." 

A  trial  was  had  to  a  jury  and  judgment  for  the  plain- 
trflf.  To  reverse  which  the  cause  is  now  brought  to 
this  court  on  error. 

Plaintiffii  in  error  present  three  points : 

1.  That  the  note  sued  on  is  rendered  non-negotiable 
by  reason  of  its  containing  a  clause  providing  for  the 
payment  of  attorney  fees  in  case  of  suit  being  brought 
to  enforce  collection. 

2.  That  the  character  of  said  note  as  a  negotiable 
instrument  is  destroyed  by  reason  of  its  containing  a 
recital  of  the  conditions  upon  which  a  certain  Ohio 
reaper  and  mower  was  sold  and  purchased,  and  pro- 
viding that  the  titie,  ownership,  or  possession  thereof 
does  not  pass  from  McDonald  &  Co.  until  said  note  is 
paid  in  fiiU,  etc.,  said  McDonald  &  Co.  not  being  par- 
ties to  said  note. 

'8.  That  the  said  note  never  was  in  fact  negotiated. 
The  guaranty  written  upon  the  back  thereof  not 
amounting  to  an  indorsement  so  as  to  transfer  the  titie. 

On  the  first  point,  while  there  is  some  conflict  of  au- 
thorities, yet  there  is  a  clear  preponderance  of  authority, 
as  well  as  of  reason,  against  this  objection  to  the 
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note.  It  is  not  objected  that  this  instrument  does  not 
contain  all  of  the  requisites  of  a  negotiable  note,  but 
-that  it  contains  too  much. 

We  do  not  think  that  the  amount  of  money  repre- 
sented by  a  note  or  bill  is  made  any  the  less  certain  by 
reason  of  its  containing  a  stipulation'  that  if  it  is  not 
paid  at  maturity  }Jie  maker  will  pay  a  part  of  the  ex- 
penses of  its  collection.  Such  a  stipulation  adds  to  the 
value  of  paper,  has  a  tendency  to  lower  the  rate  of  dis- 
count on  it,  not  only  because  it  promises  less  expensive 
collection,  but  bears  evidence  of  a  greater  degree  of 
confidence  on  the  part  of  tiie  maker  in  his  ability  to 
pay  without  suit.  The  stipulation  to  pay  attorney  fees 
is  harmless,  to  say  the  least,  while  the  note  is  undis- 
honored  and  entitled  to  pass  as  commercial  paper.  It 
is  only  when  it  has  become  dishonored  by  its  maker, 
and  ceases  to  have  any  standing  in  the  commercial 
world,  that  this  provision  becomes  operative. 

Looking  to  the  spirit,  as  well  as  the  letter,  of  a  time- 
honored  definition,  certainly  "  a  courier  without  lug- 
gage^'  is  none  the  less  efficient  for  all  purposes  by  rea- 
son of  having  something  about  him  with  which  to  pay 
his  reckoning. 

Under  the  provisions  of  our  statute,  when  attorney 
fees  are  allowed  by  the  court  they  do  not  become  a  part 
of  the  judgment  proper,  but  a  part  of  the  costs,  and  it 
is  expressly  provided  that  such  allowance  shall  be  made 
in  all  cases  wherein  the  mortgage  or  other  written  in- 
strument, upon  which  the  action  is 'brought,  shall  in 
express  terms  provide  for  the  allowance  of  an  attorney's 
fee;  and  it  must  have  been  the  intention  of  the  Legisla- 
ture that  such  written  instrument,  if  containing  words 
of  negotiability,  should  still  retain  that  character,  not- 
withstanding the  clause  allowing  an  attorney's  fee. 
General  Statutes,  98.  Seaton  v.  ScoviU,  18  Kansas,  488. 
Sperry  v.  Horr^  32  Iowa,  184.    Hubbard  v.  Harrison^  88 
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Ind.,  828.  StoTieman  v.  i^fe,  86  Ind.,  103.  Johnson  v. 
Orosslandy  84  Ind.,  884.  Dietrich  v.  JSayhi,  28  La.  An., 
767.  Groar  v.  Ixmimlle  JB.  Cb.,  11  Bush,  180.  Contra. 
— Bank  of  Drentm  v.  Gay,  68  Mo.,  88. 

On  the  second  point,  none  of  the  numerous  authori- 
ties cited  seem  to  be  in  point.  The  law  seems  to  be 
well  settled  that  although  it  may  appear  on  the  £a«ce  of 
the  note  that  its  payment  is  secured  by  collaterals  in 
personal  property  or  mortgage  of  real  property,  yet  if 
otherwise  in  proper  form  it  is  nevertheless  negotiable. 
Arnold  v.  It.  R.  V.  U.  B.  B.  Co.  etal.j6  Duer.,  207,  and 
cases  there  cited.  OoUins  v.  Bradbury,  64  Maine,  87, 
and  cases  there  cited. 

But  it,ia  urged  that  the  case  at  har  is  distinguishahle 
from  all  these  cases  in  this,  that  the  sole  consideration 
for  the  giving  of  the  note  by  the  plaintiflfe  in  error  was 
the  sale  of  a  certain  Ohio  reaper  and  mower,  and  that 
when  it  appears  on  the  face  of  the  note  that  neither 
title,  ownership,  or  possession  of  said  Ohio  reaper  and 
mower  passed  from  the  said  McDonald  &  Co.  until  said 
note  and  interest  should  be  paid  in  frdl,  that  the  same 
was  notice  to  defendant  in  error  and  all  the  world 
that  the  said  note  was  without  consideration,  etc. 
Were  tiie  premises  true  the  conclusion  would  be  press- 
ing, but  an  examination  of  the  note  will  fail  to  disclose 
that  the  sale  of  an  Ohio  reaper  and  mower  was  the 
sole  or  any  part  of  the  consideration  for  the  giving 
of  the  note.  The  most  that  can  be  claimed  is  that 
these  words  in  the  note  were  enough  to  put  a  per- 
son about  to  receive  the  note,  in  the  course  of  busi- 
ness, upon  Ms  enquiry,  and  following  the  New  York 
decisions,  we  do  not  deem  it  sufficient  evidence  of 
warranty  of  the  quality  of  the  machine  by  the  vendor 
to  the  vendee. 

In  Magee  v.  Badger,  84  N.  T.,  247,  Porter,  J.,  says : 
"  He,  the  purchaser,  is  not  bound  at  his  peril  to  be  upon 
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the  alert  for  circumstances  which  might  probably  excite 
the  suspicions  of  wary  vigilance.  He  does  not  owe  the 
party,  who  puts  negotiable  paper  afloat,  the  duty  of  ac- 
tive inquiry  to  avert  the  imputation  of  bad  faith." 
White  V.  Vermont  ^  M.  JR.  R.  Ci>.,  21  Howard,  575. 
Gekpcke  v.  City  of  Dvimque^  1  Wall.,  175,  and  cases  there 
cited.  Collins  v.  Bradhury^  64  Maine,  37.  Mabie  v.  John- 
sen^  15  W.  Y.  Supreme  Ct.  Rpts.,  309. 

On  the  third  point,  we  find  some  conflict  of  authori- 
ties,  but  we  adopt  the  law  and  the  language  of  Day,  0. 
J.,  in  Robinsofn  v.  Lcdn^  31  Iowa,  9 :  "  We  confess  our- 
selves unable  to  give  effect  to  the  contract  of  guaranty 
of  payment  and  waiver  of  demand,  and  notice,  if  the 
payees  still  intend  to  retain  the  title.  The  writing 
simply  constitutes  an  indorsement  with  an  enlarged 
liability.''  See  Crosby  v.  Roub,  16  Wis.,  616.  Hanee 
V.  MRer^  21  His.,  636.  Crenshaw  v,  Jackson^  6  Georgia, 
609.  Myrick  v.  Hasey^  27  Maine,  9.  Partridge  v>  DaviSy 
20  Vt,  499.  ContTBr^TutOe  v.  Barthohmew,  12  Met, 
452.  Taylor  v.  Binney,  7  Mass.,  479.  Blakely  v.  Grant, 
6  Mass.,  386.  True  v.  Fuller,  21  Pick.,  140.  Upham 
V,  Prince,  12  Mass.,  14. 

On  the  trial  in  the  court  below  the  plaintiflfe  in  error 
called  a  witness  to  prove  the  consideration  for  which 
the  note  sued  on  was  given,  also  to  prove  certain  alleged 
representations  of  warranty  made  by  V.  J.  Williams  & 
Co.  concerning  a  certain  Ohio  reaper  and  mower,  at 
the  time  of  the  purchase  of  the  same  by  the  plaintifis 
in  error,  which  testimony  was  ruled  out  by  the  court, 
to  which  rulings  the  plaintiflfe  in  error  excepted,  but 
foiled  to  embody  such  exceptions  in  their  motion  for  a 
new  trial. 

This  court  has  repeatedly  held  that  all  alleged  errors 
not  embraced  in  a  motion  for  a  new  trial  would  be  con- 
sidered waived.  Midland  Pacific  B.  B.  Co.  v.  Mc  Cartney, 
1  Ifeb.,  404.     MMs  v.  MUer,  2  Id.,  317.     WeUs,  Fargo 
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^  Co.  V,  Preston,  8  Id.,  444.     Oropaey  v.  Wrggenkortiy 
Id.,  108. 

The  judgment  must  be  affirmed* 

Judgment  affirmed. 


g     ^^     Q-.  B.  SOOFIBLD,   ET  AL.,   PLAINTIFFS   IN   BRROB,  V.   ThH 

32  512       State  ISTational  Bank  of  Lincoln,  Nebraska,  de- 
J  7141       fendant  in  error. 

1.  Fraotioe:  brrob:  tikal  obdxb.  An  order  of  a  judge  of  a 
district  court  dissolving  a  temporary  injunction  is  not  final,  but 
interlocutory  merely,  and  insufficient  to  support  a  petition  in 
error  before  final  judgment  in  the  action. 

Error  from  Otoe  county  district  court  Motion  to 
dismiss  cause. 

JE.  F.  Warren,  for  the  motion. 

G.  B.  Scqfiddy  contra. 

Lake,  J. 

This  is  a  motion  filed  by  the  defendant  in  error  to 
dismiss  the  case  on  the  ground  that  the  order  com- 
plained of  is  not  reviewable  in  this  court  until  after  the 
final  disposition  of  the  case  in  which  it  was  made  by  the 
district  court 

The  order  in  question  was  made  by  the  judge  of  the 
court  below  in  vacation,  dissolving  a  temporary  injunc- 
tion allowed  by  the  county  judge  in  an  action  brought 
by  the  plaintiff  in  error  to  set  aside  a  certain  decree  of 
foreclosure,  and  to  perpetually  enjoin  the  sale  of  the 
mortgaged  premises  thereunder.    Without  awaiting 
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the  final  judgment  of  the  court  in  the  action,  the  plain- 
tiff now  seeks,  by  proceedings  in*  error,  to  have  this 
order  of  the  district  judge  reversed. 

Section  581  of  the  code  of  civil  procedure  declares 
what  kinds  of  orders  are  "  final,''  and  therefore  subject 
to  review  by  petition  in  error.  It  declares  that :  "An 
order  affecting  a  substantial  right  in  an  action,  when 
such  order  in  effect  determines  the  action  and  prevents 
a  judgment,  and  an  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  or  upon  a  summary  ap- 
plication after  judgment,  is  a  final  order  which  may  be 
vacated,  modified,  or  reversed,  as  provided  in  this  title.'* 
Gen.  Stat.,  628. 

Now  it  is  very  clear  that  an  order  dissolving  a  tem- 
porary injunction  does  not  fall  within  either  of  the  three 
classes  of  orders  here  mentioned.  It  is  not  within  the 
Rrst^  for  although  it  may  have  affected  "  a  substantial 
right "  of  the  plaintiff,  it  did  not  in  effect  determine  the 
action  and  prevent  a  judgment.  The  case  is  still  pend- 
ing and  undetermined  in  the  district  court,  and  it  is 
possible  for  the  plaintiff  to  obtain  by  the  final  judgment 
all  the  relief  which  he  asks  or  to  which  he  may  be  en- 
titled. Nor  is  it  within  either  the  second  or  the  thirdy 
for  it  was  neither  "  made  in  a  special  proceeding,"  nor 
«  upon  a  Bummarr  appUcation  after  judgment" 

This  question  was  under  consideration  in  this  court 
in  the  case  of  Smith  v.  SaMeVj  1  Neb.,  810,  where  it  is 
held  that  an  order  of  this  description  is  not  final,  but 
interlocutory  merely,  and  insufficient  to  support  a  pe- 
tition in  error  before  final  judgment  in  the  action.  See 
also  Mills  V.  Miller y  2  Neb.,  299,  and  Miller  v.  The  B.  ^ 
M.  R.  JR.  Co.,  7  Neb:  227. 

Motion  sustained* 
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Julius  'Nohuavd  bt.  al.,  appellants,  v.  The  Board 
OF  County  Commissionbbs  of  Otob  county,  app£2L- 

LBBS. 

1*  InjiinotioiL  Whefe  public  offioen  are  proceeding  under  a 
claim  or  color  of  right  to  impair  either  private  or  public  rights, 
an  injunction  may  be  granted  to  restrain  them. 

— - — :  WHO  MAT  MAINTAIN.  Tax  payers  of  the  proper  county 
may  maintain  an  action  for  themselves  and  all  other  tax  payers 
of  the  county,  to  restrain  the  county  commissioners  from  an 
illegal  exercise  of  their  powers  to  the  injury  of  such  tax  payers. 

:    RELIE7  OBAKTXD.    To  entitle  a  party  to  such  relief,  it 


2. 


8. 


must  appear  that  his  rights  will  be  greatly  or  irreparably  affected 
by  the  acts  sought  to  be  restrained,  and  the  right  must  be  clear 
and  the  remedy  at  law  inadequate. 

Appeal  from  Otoe  county.  Tried  below  before 
Pound,  J.    The  facts  appear  in  the  opinion. 

8.  jBT.  Qdhoun  and  OoveU  ^  Banscm,  for  appellant, 
cited  Wnturn  v.  Larue^  23  How.,  486.  Bradford  v.  The 
State  J  7  N"eb.,  109.  Inhjobitants  of  Oreemrille  v.  Seyrruywr^ 
22  Ifew  Jersey  Equity,  458.  Lawson  v.  Schnelleny  88 
Wis.,  288. 

Mason  ^  Whedon^  for  appellees,  cited  Camp  v.  Mathr 
esorij  80  Georgia,  170.  Whitlesey  v.  Hartfordj  28  Conn., 
421.  Fwley  v.  Thayer,  42  HI.,  850.  Laughlin  v.  The 
President^  6  Ind.,  228.  TMbodeaux  v.  Wright^  8  La.  An., 
180.  Arnold  v.  K Upper,  24  Mo.,  278.  Rogers  v.  Michi- 
gan jB.  jR.  Co.,  28  Barb.)  589.  WiampisiQgee  Lake  Co.  v. 
Wcyrster,  29  K  H.,  488. 

Maxwell,  Oh.  J. 

The  plaintiff  complain  of  the  said  defendants,  be- 
cause "  on  or  about  the  9th  day  of  February,  1877,  at 
Ifebraska  City,  the  county  seat  of  said  Otoe  County,  in 
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the  State  of  Nebraska,  the  defendants,  conspiring  and 
confederating  together  to  wrong,  harass,  annoy,  and 
vex  the  said  plaintifis,  did  enter  into  an  agreement, 
whereby  the  said  board  of  county  commissioners  of  Otoe 
county  were  to  begin  in  the  district  court  of  the  second 
judicial  district  of  the  state  of  Ifebraska,  sitting  in  and 
for  Otoe  county,  a  civil  suit  against  these  plaintiffi  and 
certain  others,  pretending  to  claim  fipom  said  plaintife 
the  sum  of  three  thousand  nine  hundred  and  sixty-five 
dollars'  and  thirty-five  cents,  together  wilh  interest 
thereon  from  the  sixth  day  of  April,  a.d.  1874,  at  the 
rate  of  ten  per  cent  per  annum;  and  the  said  O.  P. 
Mason,  who  then  was  and  still  is  an  attorney  at  law, 
regularly  admitted  and  practicing  in  said  court,  was 
to  act  as  the  attorney  for  the  said  board  of  county  com- 
missioners, in  and  about  the  conducting  and  prosecut- 
ing the  said  suit,  and  the  collection  of  the  judgment,  if 
any  was  obtained,  against  the  plantifi^;  that  the  said 
board  of  county  commissioners  of  Otoe  county  were 
to  pay  all  the  costs  of  said  Buit,  and  were  to  pay  the 
said  Mason  twenty  per  centum  of  all  the  moneys  he 
should  collect  from  these  plaintifis,  which  money  would 
include  the  costs  advanced. 

That  the  said  board  of  commissioners  and  the  said 
Mason  well  knew  at  the  time  they  made  said  agree- 
ment that  their  pretended  claims  had  been  examined 
into  by  the  board  of  county  commissioners  of  said 
Otoe  county,  and  had  been  deemed  worthless  and  in- 
vtdid  as  against  these  plaintifis,  that  .said  pretended 
claim  was  founded  on  the  act  of  James  Thorn  in  his  ca- 
pacity as  treasurer  of  said  county  of  Otoe  in  depositing 
in  the  banking  house  of  J.  A.  Ware,  then  a  banker 
doing  business  in  Nebraska  City  in  said  Otoe  county, 
certain  fanda  which  were  in  his  custody  as  such  treas- 
urer,  and  Which  said  bank  subsequently  &iled,  and  paid 
to  its  creditors  only  about  thirty-seven  per  centum  of 
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their  debts,  such  failure  having  occurred  after  the  term 
of  office  of  the  said  James  Thorn  as  such  treasurer  had 
expired,  and  after  his  successor  in  office  had  taken  pos- 
session thereof  and  had  entered  upon  the  discharge  of 
his  duties  therein,  and  that  the  board  of  county  commis- 
sioners of  said  Otoe  county  had  been  paid  by  the  as- 
signees of  said  bank  the  dividend  realized  from  the  as- 
sets thereof,  and  that  the  said  James  Thorn  was  not 
liable  to  said  board  of  county  commissioners  in  any 
sum  whatever,  nor  were  any  of  these  plaintiffii,'all  of 
whom  were  bondsmen  of  the  said  James  Thorn  as 
such  treasurer,  liable  to  the  said  board  of  county  com- 
missioners of  said  Otoe  county.  Plantiflfe  further  re- 
present that  they  are  and  each  of  them  is  a  resident 
in  and  tax  payer  of  said  Otoe  county,  that  the  price 
agreed  upon  by  and  between  said  defendants  to  be  paid 
said  Mason  for  his  services  as  attorney  in  said  cause  is 
extravagant  and  exorbitant  and  is  a  waste  of  public 
money,  and  that  said  contract  and  agreement  made 
and  entered  into  by  and  between  the  said  defendants 
in  pursuance  of  and  in  accordance  with  their  said  ille- 
gal and  void  contract  and  agreement,  and  of  said  con- 
spiracy to  harass,  vex,  and  annoy  these  plaintiffs,  did 
on  the  17th  day  of  Apfil,  1877,  commence  in  the  dis- 
trict court  of  the  second  judicial  district  of  the  State  of 
Nebraska,  sitting  in  and  for  Otoe  county,  the  civil  suit 
in  which  the  said  board  of  county  commissioners  of 
Otoe  county  are  plaintiff,  and  these  plaintiffs,  together 
with  James  "W.  Conger,  J.  A.  Ware,  John  H.  Croxton, 
and  J.  B.  Bennett,  all  of  whom,  together  with  these 
plaintiffs,  were  defendants,  to  recover  the  said  sum  of 
money  so  as  aforesaid  pretended  to  be  due  from  the 
said  defendants  in  said  action,  and  are  still  prosecuting 
said  suit  under  and  in  accordance  with  the  said  Ulegal 
contract 
Plaintiffs  further  represent  that  if  the  said  suit  is 
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allowed  to  progress  under  the  said  illegal  contract  they 
will  be  put  to  great  trouble  and  expense  and  annoyance 
in  and  about  the  defense  thereof,  and  that  said  stiit 
will  result  in  an  unlawful  waste  of  the  public  moneys 
of  said  Otoe  county,  whether  the  same  shall  be  finally 
decided  in  favor  of  the  plaintiff  or  the  defendants 
therein,  wherefore  plaintiffi  pray  for  an  injunction 
restraining  said  defendants  from  proceeding  in  said 
cause,  and  for  a  decree  declaring  said  contract  null  and 
void,  etc. 

The  defendant  demurred  to  the  petition  upon  the 
ground  that  the  facts  stated  therein  did  not  constitute 
a  cause  of  action.  The  demurrer  was  sustained  and  the 
cause  dismissed.   It  is  brought  into  this  court  by  appeal. 

The  rule  is  well  settied,  that  where  public  officers 
are  proceeding  under  a  claim  and  color  of  right  to  im- 
pair either  public  or  private  rights,  or  where  their  pro- 
ceedings will  result  in  great  injury  to  private  citizens 
without  any  corresponding  advantage  to  the  public,  or 
to  prevent  a  multiplicity  of  suits,  an  injunction  will  be 
granted.  High  on  Injunctions,  §  796.  Green  v.  Green 
84  HI.,  820.  Mohawk^  etc.,  v,  Artcher,  6  Paige,  88.  John- 
son  V.  Sdhn,  4  Neb.,  149. 

That  tax  payers  of  the  proper  county  may  maintain 
an  action  for  themselves  and  all  other  tax  payers  of  the 
county,  to  restrain  the  county  commissioners  from  an 
illegal  exercise  of  their  powers  to  the  injury  of  such 
tax  payers,  there  is  no  question;  but  to  entitle  a  party 
to  such  relief,  it  should  appear  that  his  rights  will  be 
greatly  or  irreparably  affected  by  the  acts  sought  to 
be  prevented.  City  of  New  York  v.  MapeSj  6  Johns. 
Chy.,  46.,  And  an  injunction  will  only  be  granted 
where  the  right  is  clear  and  the  remedy  at  law  inade- 
quate. Coffee  V.  Bnmtonj  5  McLean,  257.  Smith  v. 
CummmSy  1  Fish,  152. 

The  plaintiff  in  this  action  are  defendants  in  an  ac- 


22       SUPREME  COURT  OF  NEBRASKA, 

The  State,  ex  rel.  Rustmeyer,  y.  Moore. 

tion  on  the  official  bond  of  James  Thorn,  a  former 
treasurer  of  Otoe  county,  this  suit  being  brought  to 
enjoin  the  prosecution  of  that  action,  upon  the  ground 
that  the  price  agreed  to  be  paid  Mason  is  extravagrant, 
and  exorbitant,'  and  a  waste  of  public  money,  and  that 
the  contract  with  him  is  illegal  and  void.  The  injuries 
which  the  plaintiffs  allege  they  will  sustain  as  taxpayers^ 
by  reason  of  the  prosecution  of  the  action,  are  entirely 
insufficient  to  authorize  the  granting  of  an  injunction. 
To  authorize  the  interference  of  the  court,  the  injury 
must  be  great  or  irreparable,  and  as  the  petition  en- 
tirely fails  to  show  such  threatened  injury,  the  judg. 
ment  of  the  court  below  must  be  affirmed. 

Judgment  apfirmed. 


The  State  of  Nebraska,  ex  rel.  John  H.  Bustmeyer 
*     ET  AL.,  V.  Eugene  Moore. 

Court  Heporters :  tees.  A  person  conyicted  of  felony  can  re- 
quire from  the  court  reporter  a  copy  of  the  testimony  taken 
at  the  trial  only  at  his  own  expense.  And  the  reporter,  if  he 
so  choose,  may  require  his  fees  therefor  to  be  paid  in  advance. 
The  fact  of  the  prisoner  being  without  the  means  of  making 
payment  does  not  change  the  rule. 

Original  application  for  mandamus. 

W.  A.  MarloWj  for  the  relator. 

No  appearance  on  the  part  of  the  respondent. 

Lake,  J. 

This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  defendant,  who  is  the  official  stenographic 
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reporter  for  the  sixth  judicial  district,  to  furnish  from 
his  short-hand  report  a  copy  of  the  testimony  taken  on 
the  trial,  in  which  the  relators  were  convicted  of  mur- 
der in  the  second  degree  and  sentenced  to  the  peniten- 
tiary for  the  term  of  ten  years,  to  the  end  that  they 
may  thus  be  enabled  to  prepare  a  bill  of  exceptions, 
and  prosecute  proceedings  in  this  court 

The  information,  after  setting  forth  the  facts  of  the 
indictment,  trial,  conviction,  and  sentence  of  the  rela- 
tors, alleges  in  substance  that  they  have  requested  of 
the  defendant  a  long  hand  copy  of  said  testimony,  which 
he  refuses  to  furnish,  except  upon  the  condition  of  his 
legal  fees  therefor  first  being  either  paid  or  secured 
to  him.  They  further  allege  that  they  are  wholly  with- 
out the  means  themselves  of  complying  with  this 
demand. 

It  seems  to  be  conceded  by  counsel  for  the  relators 
that  by  the  act  of  February  19th,  1877,  providing  for 
stenographic  reporters  for  the  district  courts,  and  fixing 
their  compensation,  the  condition  imposed  by  the  de- 
fendant is  justified.  And  that  it  is  so,  there  can  be  no 
doubt  Section  5  of  this  act  declares  that :  "  It  shall 
be  the  dutjr  of  such  reporter  to  furnish,  on  application 
of  the  district  attorney  or  any  party  to  a  suit,  in  which 
a  stenographic  record  of  proceedings  has  been  made,  a 
long  hand  copy  of  the  proceedings  so  recorded,  or  any 
part  thereof,  for  which  he  shall  be  entitled  to  receive, 
in  addition  to  his  salary,  a  fee  of  ten  cents  per  hundred 
words,  to  be  paid  by  the  party  requesting  the  same, 
except  where  such  copy  is  required  by  the  district  at- 
torney on  the  part  of  the  state,  in  which  case  the  re- 
porter shall  be  paid  by  the  county  upon  the  certificate 
of  the  judge  presiding."    Laws  1877,  p.  159. 

It  is  sought,  however,  to  avoid  the  force  of  that  clause 
of  this  section  which  requires  payment  of  the  fees  by 
the  party  requiring  such  copy,  on  the  sole  ground  that, 
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being  without  the  pecuniary  means  of  making  payment, 
they  are,  by  this  exaction,  practically  deprived  of  all 
benefits  intended  to  be  secured  to  them  by  Section  28, 
Art.  1,  of  the  constitution  of  this  state,  which  declares 
that :  "  The  writ  of  error  shall  be  a  writ  of  right  in  all 
cases  of  felony."  Wherefore  it  is  contended  that  a 
transcript  of  the  testimony  should  be  famished  to  them 
at  the  public  expense. 

But  this  position  cannot  be  upheld.  There  is  no 
conflict  between  this  statute  and  the  constitution  in 
this  particular,  for  while  by  the  latter,  one  convicted 
of  a  felony  is  entitled  to  a  writ  of  error  as  a  matter  of 
right,  there  is  nothing  in  that  instrument  by  which  the 
duty  of  aiding  him,  either  with  money  or  counsel,  in 
maHng  application  for  it,  is  imposed  upon  the  public. 

It  follows,  therefore,  that  while  a  person  convicted  of 
a  felony  may  require  from  the  court  reporter  a  long 
hand  copy  of  the  testimony  taken  at  the  trial,  he  can 
do  so  only  at  his  own  expense.  And  the  reporter,  if  he 
so  choose,  may  require  his  fees  therefor  to  be  paid  in 
advance,  and  the  fact  of  the  prisoner  being  without  the 
means  of  making  payment  will  not  change  this  rule. 

Writ  denied. 


Benjamin  C.  Kemp,  plaintiff  in  error,  v.  Henry 

Klaus,  defendant  in  error. 

1.  Promissory  Note:    attorney  fsx  claubk.    A  note  in  form 

negotiable  is  not  rendered  non-negotiable  by  reason  of  contain- 
ing a  stipulation  providing  for  the  payment  of  an  attorney's  fee 
in  case  of  judgment  thereon. 

2.    ——:    .    The  following  words  in  such  note  to- wit: 

<^and  also  authorize  any  attorney  of  record  to  go  into  court  and 
confess  judgment/'  was  properly  rejected  as  surplusage. 
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Error  from  Lancaster  county  district  court  Tried 
below  before  Pound,  J. 

L.  C.  BuTTy  for  plaintiff  in  error,  cited  same  cases  as 
those  by  plaintiff  in  Heard  v,  Dvbuqm  Barik^  ante  p. 
10,  and  also  1  Parsons  Notes  and  Bills,  803.  Fralick 
V.  NortoTiy  2  Mich.,  130.  A^ey  v.  Feamside,  4  M.  &  W., 
169.     OooUdge  i\  BuggelSy  15  Mass.,  387. 

Our  statute  says  all  promissory  notes  drawn  for  any 
sum  or  sums  of  money  certain,  shall  be  negotiable. 
We  hold  that  the  words  "  and  an  attorney's  fee  to  be 
fixed  by  the  court,"  is  not  for  a  sum,  or  sums  certain. 
Gen.  Stat.,  426. 

The  warrant  or  power  of  attorney  to  confess  judg- 
ment  in  this  instrument  destroys  its  negotiability. 
First  American  Leading  Cases,  363.  Overton  v.  Tyler^ 
8  Penn.  State,  346.    Sioeeny  v.  Thzckstun,  77  Id.,  131. 

Kermard  ^  Scott,  for  defendant  in  error. 

A  note  containing  the  following  clause :  "And  we. 
further  agree  if  the  above  note  is  not  paid  at  maturity, 
if  suit  is  brought,  to  pay  JIO.OO  in  addition  as  an 
attorney's  fee,"  was  held  negotiable,  and  its  amount 
absolutely  certain.  Houghton  v.  Francis ,  29  111.,  244. 
Nickerson  v.  Sheldon,  33  HI.,  372.  Dietrich  v.  L.  Bay  hi, 
23  La.,  767,  and  Seaton  v.  Scoville,  18  Kan.,  433.  With 
respect  to  the  power  to  confess  judgment  and  the 
waiver  of  appraisement  laws,  or  homestead  exemptions, 
etc.,  as  well  as  the  stipulation  to  pay  collection  or  at- 
torney's fees,  the  general  rule,  that  the  note  must  pur- 
port to  be  only  for  the  paytnent  of  money,  is  subject  to  the 
qualification,  that  if  the  superadded  agreement  do  not 
impair  the  certainty  of  the  promise  to  pay  the  certain 
amount  named,  but  only  &cilitates  the  means  of  col- 
lection, it  does  not  in  any  degree  destroy  the  negotia- 


^ 


I 


26       SUPREME  COURT  OP  ITEBRASKA, 

J  Kemp  y.  Klaus. 

bility  of  the  instrument.  1  Daniels  on  Negotiable  In- 
struments, Sec.  69.  2  Par.  K  and  B.,  147.  Zmmer- 
man  v.  Anderson,  67  Penn.  St.,  421.  Osborne  v.  Hawlet/y 
19  Ohio,  130.  Marsden  v.  Soper,  11  0.  S.,  503.  Gash- 
man  v.  Wdshy  19  0.  S.,  636. 

Cobb,  J. 

This  action  was  originally  brought  in  the  county 
court  of  Lancaster  county  on  an  instrument  of  which 
the  following  is  a  copy : 

"  Bennett,  Lancaster  county,  Nebraska, 

"  June  21st,  1877. 
«  $160.00. 

"  On  or  before  six  months  after  date,  we  promise  to 
pay  to  the  order  of  James  Keams  or  bearer  One  Hun- 
dred and  fifty  dollars  at  the  First  National  Bank,  Lin- 
coln, Neb.,  value  received  with  interest  at  the  rate  of 
ten  per  cent  per  year  from  date  and  an  attorney's  fee 
to  be  fixed  by  the  court  if  judgment  is  recovered  on 
this  note. 

"  This  note  is  given  with  the  express  understanding 
and  agreement  that  all  benefits  to  be  derived  under  and 
by  virtue  of  any  homestead  exemption  and  stay  of  exe- 
cution laws  now  in  force  or  hereafter  to  be  passed,  are 
hereby  expressly  waived,  that  being  the  condition  on 
which  the  debt  hereby  secured  is  contracted  and  also 
authorize  any  attorney  of  record  to  go  into  court  and 
confess  judgment. 

« (Signed)  B.  C.  Kemp. 

"  (Witness)  «  B.  M.  Kemp. 

"  C.  B.  Todd." 

No  payment  on  the  back  thereof,  and  the  following 
is  all  the  endorsements :     "  James  Keams." 

Henry  Klaus  filed  the  ordinary  petition  on  a  negotia- 
ble promissory  note.    B.  M.  Kemp  answered  that  she 
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was  the  wife  of  B.  C.  Kemp,  etc.  The  county  court 
discharged  her  from  any  liability  on  said  instrument 
Benjamin  C.  Kemp  set  up  fraud,  and  a  set-off  thereto, 
and  the  county  court  gave  judgment  in  favor  of  Henry 
Klaus  in  the  sum  of  $100.00  and  interest  $6.53— $106.58, 
at  the  same  time  finding  the  facts  in  the  case,  from 
which  judgment  the  said  Klaus  took  the  case  by  peti- 
tion in  error  to  the  district  court  of  Lancaster  county, 
Benjamin  C.  Kemp  j&ling  his  cross  petition  in  error, 
and  the  court  there  found  the  law  directly  opposite  the 
conclusions  of  law  by  county  court,  and  gave  judgment 
on  March  18, 1878,  for  $160.62,  $16.00  attorney's  fees 
and  $26.86  costs,  from  which  judgment  of  the  district 
court  Benjamin  C.  Kemp  brings  Uie  case  here. 

Two  points  are  made  by  plaintiff's  counsel  against 
the  negotiability  of  the  note. 

1.  That  the  same  was  not  negotiable  for  the  reason 
that  it  contained  a  clause  providing  for  the  payment  of 
an  attorney's  fee  in  case  of  a  judgment  being  recovered 
on  the  note.    And 

2.  That  the  said  note  is  rendered  non-negotiable  by 
the  clause  therein  which  is  in  these  words :  "  and  also 
authorize  any  attorney  of  record  to  go  into  court  and 
confess  judgment." 

This  court  has  at  the  present  term,  in  the  case  of 
Heard  et  al.  v.  Dvbujque  CcnmJty  Bank^  held  that  the  nego- 
tiability of  a  note  was  not  destroyed  by  reason  of  its 
containing  a  clause  providing  for  the  payment  of  an 
attorney's  fee  in  case  of  suit  being  brought  thereon.   ' 

As  to  the  second  point,  without  examining  the  ques- 
tion as  to  whether  a  cognt)vit  in  due  form  contained  in 
the  body  of  a  note  otherwise  negotiable  would  have  the 
effect  to  destroy  its  negotiability,  we  are  of  the  opin- 
ion that  the  words  quoted  in  the  note  in  the  case  at  bar 
confer  no  authority  to  the  holder  to  enter  up  judgment 
thereon  without  suit  and  notice,  and  they  therefore 
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might  properly  have  been,  and  probably  .were,  consid- 
ered by  the  district  court  as  mere  surplusage. 

It  follows  therefore  that  the  judgment  of  the  district 
court  must  be  affirmed. 

JUBaMBNI  AFFIBMBD. 
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Thb  Statb  op  Nebraska,  ex  rel.  Louis  Helmer,  v. 

James  McConnel. 

1.  Idcense  Moneys  arising  in  Cities :    to  what  vukd  thbt 

belong:  constitutional  law.  Under  the  law  as  it  stood 
prior  to  the  adoption  of  our  present  constitution,  all  moneys 
arising  from  licenses  granted  by  cities  to  sell  intoxicating  liquors 
belonged  to  the  common  school  fund  of  the  proper  county.  But 
under  the  operation  of  Sec.  5,  Art.  YIII,  of  that  instrument, 
this  rule  is  changed,  and  such  moneys  now  belong  exclusively  to 
the  common  school  ftind  of  the  cities,  respectively,  in  which 
they  are  collected. 

2.  Construction  of  Constitution.    In  construing  a  section  of 

the  constitution,  effect  must,  if  possible,  be  given  to  every  por- 
tion of  it. 


Original  application  for  mandamus. 

Groley  ^  Abbott  and  Kennard  ^  Scott,  for  -the  relator. 

The  language  of  the  constitution  is  so  explicit  we 
can  hardly  conceive  how  there  could  be  any  miscon- 
ception or  disagreement  as  to  its  application,  that  all 
moneys  arising  under  a  general  law,  whether  derived 
from  fine,  penalty,  or  license,  shall  go  to  the  county 
fund,  and  that  aU  moneys  arising  under  and  by  virtue  of 
any  city  ordinance  passed  within  the  scope  of  the  citi/'s  power, 
and  not  repugnant  to  any  general  law,  shall  go  into  the 
common  school  fiind  of  such  city. 

"We  think  there  is  no  other  construction  safe,  and  no 
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other  conclusion  can  be  reached,  when  we  take  the 
natural  signification  of  the  language,  in  the  grammati- 
cal arrangement  in  which  the  framers  of  the  constitu- 
tion have  placed  it.  With  this  construction  there  is  no 
absurdity,  and  no  contradiction  between  the  different 
parts  of  the  section.  The  plain  meaning  on  the  fa«e  of 
the  instrument  is  the  one  alone  which  we  are  at  liberty 
to  say  was  intended  to  be  conveyed,  and  in  such  case 
there  is  no  room  for  construction,  and  neither  legisla. 
tion  nor  courts  have  a  right  to  add  to  or  take  away 
from  that  meaning.  Newell  v.  The  People,  7  N.  Y.,  97. 
Derm  v.  Beid,  10  Peters,  524. 

It  seems  to  us  the  only  question  remaining  to  be  con- 
sidered  is,  was  this  money  collected  under  and  by  vir- 
tue of  a  general  state  law,  or  was  it  collected  under  and 
by  virtue  of  a  proper  city  ordinance  ?  It  is  true  the 
city  authorities  have  attempted  to  meet  this  view  of  the 
case  by  passing  what  purports  to  be  a  city  ordinance  to 
regulate  and  provide  for  the  licensing  of  the  sale  of 
malt,  spirituous,  and  vinous  liquors,  which,  being  in 
conflict  with  the  statute  and  the  constitution,  is  un- 
questionably null  and  void ;  and  this  money  has  been 
collected,  not  by  virtue  of  this  or  any  other  ordinance, 
but  by  virtue  of  the  general  statute;  is  held  by  the  re- 
spondent citv  treasurer  in  trust  for  the  county  treasurer, 
and  should  nave  been  paid  over  on  demand  for  ^^  the 
use  of  the  common  school  fand  "  of  the  counly.  ISatey 
ex  rel  JJaAn,  v.  Hardy,  6  Neb.,  877. 

T.  M.  MwrquM,  for  the  respondent 

1.  By  our  laws  the  granting  of  a  license  to  sell  malt, 
spirituous,  or  vinous  liquors  is  made  a  ^^  police  regula- 
tion'' of  the  city  of  Lincoln ;  this  is  admitted  by  the 
relator. 

2.  Section  6,  of  Art  VUl,  of  the  constitution  puts  a 
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limitation  upon  the  legislature  as  to  where  the  money 
arising  from  any  fine,  penally,  and  license  money,  by 
virtue  of  the  police  regulation  of  the  state,  shall  go. 

8.  Whenever  the  police  regulation  of  the  state  in 
reference  to  a  fine,  penalty,  or  license  money,  is  en- 
trusted to  a  city  for  it  to  regulate,  the  money  arising 
therefrom  goes  into  the  city  treasury  for  the  benefit  of 
the  city  schools.  As  a  corollary  to  this  proposition  it 
follows,  that  inasmuch  as  the  police  regulation  of  the 
dramshop  is  entrusted  to  the  city — ^all  of  its  direct  bur- 
dens being  placed  upon  the  city — the  money  arising 
from  said  license  should  belong  to  the  city. 

4.  And  this  comports  with  the  genius  of  our  insti- 
tutions :  "  That  whenever  any  matter  as  a  police  regu- 
lation is  entrusted  to  any  subdivision  of  the  state,  that 
subdivision  assumes  the  burdens  of,  and  is  entitled  to 
the  benefits  that  arise  from,  such  regulations." 

6.  The  meaning  of  the  words  "  all  such  fines,  pen- 
alties, and  license  money  shall  be  appropriated  exclu- 
sively to  the  use  and  support  of  the  common  schools  in 
the  respective  subdivision  where  the  same  accrues,"  is 
that  a  fine  imposed  and  collected  by  a  city  officer  ac- 
crues in  the  subdivision  of  the  state  known  as  the  city. 
License  money  determined  and  imposed  by  an  ordi- 
nance of  the  city,  and  regulated  and  collected  by  city 
authorities,  accrues  in  the  city.  Tou  can  give  no  other 
meaning  to  the  words. 

6.  The  constitutional  provision  found  in  Sec.  6,  of 
Art.  VJJUL,  can  have  no  reference  to  a  license  few:,  as  the 
money  for  a  license  tax,  or  any  other  tax,  imposed  by 
the  city,  for  the  reason  that  a  tax  imposed  by  the  city 
could  not  go  into  the  county  treasury. 

7.  Section  5,  of  Art.  VJUUL,  is  a  nullity,  or  it  has  ref- 
erence to  the  license  money  proper  as  we  are  now  con- 
sidering. 
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Lake,  J. 

This  is  an  application  for  an  alternative  writ  of  man- 
damus to  compel  the  defendant,  who  is  the  treasurer  of 
the  city  of  Lincoln,  to  pay  over  to  the  relator, 'who  is 
the  treasurer  of  Lancaster  county,  certain  moneys  now 
in  his  hands,  and  which  were  received  by  him  on  ac- 
count of  certain  licenses  granted  by  the  corporate  au- 
thorities of  said  city  to  certain  persons  t6  sell  malt, 
spirituous,  and  vinous  liquors.  It  is  claimed  by  the 
relator  that  the  money  in  question  belongs  to  the  com- 
mon school  fund  of  the  county  in  which  tfie  pity  is  sit- 
uated,  of  which  fund  he  is  the  lawful  custodian,  while 
the  respondent  contends  that  it  is  a  part  of  the  common 
school  fiind  of  the  city,  and  therefore  rightfiilly  held  by 
him. 

Under  the  law  as  it  was  prior  to  the  adoption  of  our 
present  constitution,  all  moneys  coming  fijom  this 
source  did  belong  to  the  school  fund  of  the  particular 
county  within  which  they  were  collected,  and  the  proper 
county  treasurer  was  empowered  to  demand  and  re- 
ceive the  same  from  the  city.  The  City  of  Tecumseh  v. 
PhitlipSy  5  Neb.,  805.  White  v.  The  City  of  Lincoln^  Id., 
606.  And  there  has  been  no  change  by  the  legislature 
of  the  statutes  under  which  these  cases  were  decided, 
and  the  rule  just  stated  laid  down. 

But  it  is  claimed  by  the  respondent  that,  under  the 
operation  of  Sec.  6,  Art.  VULL,  of  our  present  constitu- 
tion, this  rule  has  been  changed,  and  that  now  these 
moneys  belong  exclusively  to  the  common  school  fund 
of  the  cities  respectively  in  which  they  arise.  And 
whether  this  be  so  or  not  is  the  sole  question  to  be  de- 
cided at  this  time.  The  provision  of  the  constitution 
referred  to  is  the  following : 

"  Sbc.  6.  All  fines,  penalties,  and  license  moneys  aris- 
ing under  the  general  laws  of  the  state,  shall  belong 
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and  be  paid  over  to  the  counties  respectively  where  the 
same  may  be  levied  or  imposed ;  and  all  fines,  penal- 
ties, and  license  moneys  arising  under  the  rules,  by- 
laws, or  ordinances  of  cities,  villages,  towns,  precincts, 
or  other  municipal  subdivisions  less  than  a  county,  shall 
belong  and  be  paid  over  to  the  same  respectively.  All 
such  fines,  penalties,  and  license  moneys  shall  be  ap- 
propriated exclusively  to  the  use  and  support  of  com- 
mon schools  in  the  respective  subdivisions  where  the 
same  may  accrue." 

It  is  contended  on  the  part  of  the  relator  that  inas- 
much as  all  of  the  powers  of  the  municipal  authorities 
over  the  subject  of  licensing  the  sale  of  malt,  spirituous^ 
and  vinous  liquors,  are  given  by  the  general  license 
law  of  the  state,  the  funds  arising  from  the  exercise  of 
those  powers  are  necessarily  embraced  within  the  first 
clause  of  this  section,  and  must  go  into  the  school  fond 
of  the  county. 

But  we  cannot  adopt  this  construction.  It  is  only  in 
a  technical  sense  that  such  moneys  can  be  said  to  have 
arisen  under  a  general  law  of  the  state ;  and  the  same 
may  be  said,  in  a  like  sense,  of  every  one  of  the  powers 
confided  to  the  municipal  subdivisions  of  the  state. 
To  hold  that  this  money  belongs  to  the  county  simply 
because  its  primary  cause,  or  source,  is  traceable  to  a 
general  statute,  would  leave  nothing  whatever  for  the 
next  succeeding  clause  to  operate  upon.  That  such 
would  be  the  necessary  result  there  can  be  no  doubt 
wiiatever,  for  it  is  impossible  to  conceive  of  a  single 
power  which  one  of  these  municipal  subdivisions  can 
lawfiiUy  exercise  that  is  not  given  either  by  the  general 
incorporation  act  under  which  cities  are  organized,  or 
by  some  other  general  law  of  the  state.  A  construc- 
tion having  this  effect  would  certainly  do  violence  to 
the  plain  intent  and  spirit  of  this  constitutional  provi- 
sion, and  totally  ignore  that  familiar  canon  of  construe- 
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tion  which  requires  effect  to  be  given,  if  possible,  to 
every  portion  of  the  section.  Potter's  Dwarris,  144. 
People^  ex  rel.  v.  Gosper^  3  N^eb.,  810. 

In  distinguishing  the  "  fines,  penalties,  and  license 
moneys  arising  under  the  general  laws  of  the  state," 
from  those  "  arising  under  the  rules,  by-laws,  or  ordi- 
nances, of  cities,  villages,"  etc.,  it  is  evident  to  us  that 
reference  was  had,  not  to  the  primary  source  of  the 
power,  but  to  the  immediate  authority  by  which  the 
fine  or  penalty  is  imposed,  or  the  license  granted. 

fiy  section  345  of  the  act,  "  To  license  and  regulate 
the  sale  of  liquors,"  the  sale  of  "  malt,  spirituous,  or 
vinous  liquors,  or  any  intoxicating  drink,"  without 
first  obtaining  a  license  to  do  so,  is  prohibited,  and 
made  a  highly  penal  offense.  But,  as  this  court  has 
held  in  the  case  of  PhUlips  v.  The  Gty  of  Tecumseh, 
5  N"eb.,  312,  such  license  can  be  granted  within  the 
limits  of  an  incorporated  town  or  city  only  by  the 
proper  authorities  thereof,  and  under  such  rules  and 
regulations  as  they  may  provide.  And  by  another 
general  act,  under  which  the  city  of  Lincoln  was  in- 
corporated, authority  is  given  to  "  prohibit  and  sup- 
press tippling  shops"  altogether.     Gen.  Stat,  144. 

From  this  it  will  be  seen  that,  independently  of  the 
action  of  the  corporate  authorities  of  the  city  of  Lin- 
coln, by  ordinances  duly  passed,  not  a  single  dollar  of 
the  money  in  controversy  could  have  been  imposed,  or 
collected.  We  must  hold,  therefore,  that  it  falls  with- 
in the  second  clause  of  the  section,  and  belongs  to  the 
conmion  school  fund  of  the  city,  of  which  the  defen- 
dant is  the  lawful  custodian. 

Writ  Denied. 


84        SUPREME  COTJUT  OP  NEBRASKA, 


Credit  Foncier  of  America  v.  Rogers. 


8      84/ 
11    238 

le  180 

16    872 
19    148 


8 

M 

49 

515 

51 

WW 

8     84 
ei    664 


Crbdit  Foncier  op  America,  plaintiff  in  error  v. 
Samuel  E.  Rogers,  defendant  in  error. 

Practice.  Exceptions  which  are  not  properly  a  matter  of  re- 
cord, must  be  preserved  in  writing,  and  properly  certified  by 
the  presiding  judge  in  order  to  be  considered  by  the  supreme 
court.  And  affidavits  in  support  of,  or  in  opposition  to,  any 
proceeding  in  the  court  below,  must  be  embodied  in  a  bill  of 
exceptions. 


2.  :  BTiPULATiON  OF  ATTOBNSTB.  A  Stipulation  of  the  at- 
torneys in  the  cause,  stating  that  the  record  is  a  correct  trans- 
cript of  the  proceedings,  may  be  sufficient  to  justify  the  judge 
in  the  court  below  in  signing  the  bill  as  presented,  but  forms  no 
basis  for  the  supreme  court  to  consider  the  matters  embodied 
in  thet>ill  of  exceptions. 

Error  from  the  district  court  for  Douglas  county. 
Upon  a  trial  of  the  cause  in  that  court  a  verdict  in 
&vor  of  the  plaintiff  for  $2,847.50,  was  returned  into 
court,  and  defendant  moved  to  set  the  same  aside  and 
for  a  new  trial.  The  motion  was  not  passed  upon  by 
the  court,  and  no  judgment  had  been  rendered  on  the 
verdict,  when  defendant  moved  to  dismiss  the  cause 
and  for  an  order  setting  aside  the  verdict,  basing  the 
motion  upon  a  stipulation  signed  by  the  president  of 
the  plaintiff  and  tJie  attorney  for  the  defendant,  dis- 
missing the  action  and  cancelling  any  verdict  or  judg- 
ment that  might  have  been  rendered  therein.  The 
right  to  dismiss  the  action  was  denied  by  the  attorneys 
for  plaintiff  in  writing,  for  the  reason  that  they  had  an 
attorney's  lien  thereon  duly  filed  in  the  action,  and  that 
they  were  also  owners  of  the  claim  sued  on,  and  that 
any  attempt  to  dismiss  the.  action  was  a  fraud  on  their 
rights,  etc.  Affidavits  pro  and  con,  were  read  at  the 
hearing  of  the  motion  to  dismiss,  and  judgment  was 
rendered  sustaining  the  motion  and  dismissing  the 
action  at  costs  of  the  plaintiff.     To  reverse  this  judg- 
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ment  the  cause  was  brought  into  this  court  by  petition 
in  error,  the  record  being  made  up  of  these  several 
motions  and  the  affidavits  accompanying  them,  with 
the  stipulation  set  forth  in  the  opinion,  but  without 
any  bill  of  exceptions  signed  by  the  judge  before  whom 
the  proceedings  were  had.  The  defendant  contended 
that  this  court  had  no  jurisdiction  of  the  cause  and 
moved  to  dismiss  it. 

George  W.  Ambrose^  for  the  motion. 

Hedick  ^  QmneUy  contra. 

Maxwell,  Ch.  J. 

The  attorneys  in  this  case  entered  into  the  following 
stipulation : 

"It  is  hereby  stipulated  that  the  foregoing  is  the  re- 
cord of  the  proceedings  in  said  cause  in  said  court, 
upon  the  motion  to  dismiss  said  cause,  and  shows  truly 
all  the  proceedings  therein,  and  contains  all  the  evi- 
dence before  said  court  on  said  motion.  It  is  further 
agreed  that  said  record  may  be  filed  in  the  supreme 
court,  a  certified  transcript  of  the  same  being  waived." 

Oredit  Fonder  of  America,  by  Redick  ^  OmneUy  attov' 
neys. 

Q.  W.  Ambrose,  attorney  for  defendant. 

This  stipulation  is  appended  to  what  purports  to  be  a 
bill  of  exceptions,  but  the  so-called  bill  of  exceptions 
contains  no  certificate  of  the  judge,  nor  is  any  cause 
assigned  why  such  certificate  has  not  been  obtained. 
The  defendant  now  moves  to  quash  the  bill  of  excep- 
tions, upon  the  ground  that  it  is  not  signed  by  the 
judge  of  the  district  court,  and  therefore  the  record 
confers  no  jurisdiction  on  the  supreme  court. 

The  act  to  amend  sections  308  and  811  of  the  code 
of  civil  procedure,  approved  February  16, 1877,  laws  of 
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1877,  p.  11,  requires  the  bill  of  exceptions  to  be  signed 
by  the  judge  that  tried  the  cause,  with  a  certificate  to 
the  effect  that  the  same  is  allowed.  In  case  of  the 
death  of  the  judge  after  the  exceptions  are  taken,  and 
before  the  bill  is  signed,  it  is  the  duty  of  the  clerk  of 
the  court  to  settle  and  sign  the  bill.  In  all  cases  where 
the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the 
entry,  the  parly  excepting  must  reduce  his  exceptions 
to  writing,  and  they  must  be  certified  in  the  manner 
required  by  the  statute  before  this  court  has  any  au- 
thority to  examine  them.  And  this  rule  includes  af- 
fidavits either  in  support  of,  or  in  opposition  to,  any 
proceeding  in  the  court  below.  Affidavits  not  proper- 
ly being  a  part  of  the  record,  can  only  be  mfuie  such 
by  being  embodied  in  a  bill  of  exceptions.  Bay  v. 
Masariy  6  Neb.,  101.  The  stipulation  of  the  attorneys 
in  the  case  might  have  been  sufficient  to  justify  the 
judge  of  the  court  below  in  signing  the  bill  as  present- 
ed, but  forms  no  basis  for  this  court  to  consider  the 
matters  embraced  in  the  bill.  The  motion  to  quash  is 
therefore  sustained  and  the  case  is  dismissed  out  of 

this  court 

Judgment  Accordingly. 
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Lancaster  County,  plaintiff  in  error,  v.  Joseph  S. 

HOAGLAND,  defendant  IN  ERROR. 

1.  Fees  of  Sheriff  for  boarding  prisoner.  Fnder  the  act 
of  1877,  to  amend  Section  5,  of  Ohapter  19,  of  the  Beyised 
Statutes,  authority  is  given  the  county  commissioners  to  fix  the 
compensation  of  the  sheriff  for  boarding  prisoners  at  such  sum 
as  they  may  deem  just  and  proper,  not  exceeding  seventy-five 
cents  per  day,  nor  more  than  three  doUars  per  week  when  the 
prisoners  are  confined  more  than  one  week. 
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Error  from  the  district  court  of  Lancaster  eounty. 
The  &ct8  appear  in  the  opinion. 

Brawn  ^  Marshall^  for  plaintiff  in  error. 

I/xmb^  BUtingsley  ^  Lambertson,  for  defendant  in  error. 

Maxwbll,  Ch.  J. 

This  case  was  appealed  to  the  district  court,  from  a 
decision  of  the  board  of  county  commissioners  of  Lan- 
caster county,  allowing  the  defendant  only  fifty  cents 
per  day  for  boarding  prisoners  in  the  county  jail,  he  hav- 
ing presented  a  bill  to  the  said  commissioners  claiming 
at  the  rate  of  seventy  cents  per  day,  for  boarding  said 
prisoners.  Judgment  in  the  district  court  was  given 
in  favor  of  the  appellant  and  the  county  brought  the 
cause  here  by  petition  in  error. 

The  question  presented  involves  the  construction  of 
the  several  acts  of  the  legislature  in  regard  to  the  fees 
of  sheriff. 

Section  5,  chapter  19,  of  the  Revised  Statutes  of 
1866,  provides  that  the  sheriff  shall  be  paid  "  for  board- 
ing prisoners  per  day  not  exceeding  seventy-five  cents." 

In  1869,  section  11,  chapter  29,  Revised  Statutes, 
was  amended  to  read  as  follows :  ^^  That  the  sheriff 
and  jailors  of  the  several  counties,  who  have  the  custo- 
dy of  the  state  prisoners  confined  in  the  jails  of  such 
counties,  shall  receive  for  boarding  such  prisoners  the 
sum  of  seventy-five  cents  per  day."  Laws  1869,  p.  171. 
As  this  amendment  is  restricted  to  state  prisoners,  it 
has  no  application  to  the  case  at  bar. 

In  1871  an  act  was  passed  amending  section  6, 
chapter  19,  Revised  Statutes,  but  no  change  appears 
to  have  been  made  in  the  clause  for  boarding  prisoners. 
Laws  1871,  p.  108. 

In  1875,  an  act  was  passed  to  amend  section  5  of 


38   SUPREME  COURT  OF  NEBRASKA, 

Lancaster  County  y.  Hoaj^land. 

chapter  22,  Revised  Statutes  of  Nebraska,  entitled 
"  Fees."  While  there  ia  a  mistake  in  the  number  of  the 
chapter,  the  amendments  .were  clearly  intended  to  ap- 
ply to  section  6,  chapter  19,  of  the  Revised  Statutes, 
and  the  sheriff  is  allowed  "  for  boarding  prisoners  per 
day,  not  exceeding  seventy-five  cents.''  Laws  1875, 
p.  80. 

In  1877,  section  5,  chapter  19,  of  the  Revised  Sta- 
tutes was  again  amended,  and  the  sheriff  was  allowed 
"  for  boarding  prisoners  per  day,  not  exceeding  seven- 
ty-five cents,  nor  more  than  three  dollars  per  week 
when  the  prisoners  are  confined  more  than  one  week." 
Laws  1877,  p.  42. 

Li  1873,  an  act  was  passed  to  amend  section  11, 
chapter  29,  of  the  Revised  Statutes,  and  providing  that: 
"The  sheriff  or  jailor  of  the  same  counties,  who  have 
the  custody  of  the  state  or  other  prisoners  confined  in 
the  jails  of  such  counties,  shall  receive  for  boarding 
such  prisoners  the  sum  of  seventy  cents  per  day," 
General  Statutes,  p.  454.  This  act  is  clearly  amenda- 
tory of  section  11,  chapter  29  of  the  Revised  Statutes, 
but  has  no  provision  repealing  the  original  section.  It 
is  therefore  void  under  the  rule  laid  down  in  Smails  v. 
Wfdte,  4  Web.,  356.  Sovereign  v.  The  State  of  Nebraska^ 
7  Neb.,  409. 

It  is  clear  from  an  examination  of  the  several  acts 
herein  referred  to  in  relation  to  sheriff  fees  that  section 
5,  chapter  19,  of  the  Revised  Statutes,  although  modi- 
fied by  the  act  of  1875,  had  not  been  entirely  repealed 
prior  to  the  passage  of  the  act  of  1877.  Such  being 
the  case  the  act  of  1877  is  now  in  fiill  force,  and  au- 
thorizes the  county  commissioners  to  fix  the  compensa- 
tion of  the  sheriff  for  boarding  prisoners  at  such  sum 
as  they  may  deem  just,  not  exceeding  seventy-five 
cents  per  day,  nor  more  than  three  dollars  per  week 
when  the  prisoners  are  confined  more  than  one  week 
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This  being  the  case,  the  district  court  erred  in  render- 
ing judgment  for  the  defendant  The  judgment  of  the 
district  court  is  reversed  and  .the  cause  dismissed. 


JUDGMBNT  ACGOBDINGLT. 


William  W.  Wilson  and  R.  0.  Phillips,  plaintiffs 
in  ebbor,  y.  k  0.  bubnbt,  defendant  in  erbob. 

1.  Praotioe:    return  of  shebifv:    garnishmbnt.    Return  of 

a  sheriff  to  an  execution  that  "  he  cannot  find  any  chattel  pro- 
perty belonging  to  the  within  named  defendants  whereon  to  levy 
this  writ/'  is 'sufficient  to  authorize  proceedings  in  garnishment 
under  section  244  of  the  code. 

2.  Garnishment.    Where  a  garnishee  has  been  properly  served 

with  process,  and  has  appeared  and  answered,  and  an  order  has 
.  been  made  by  the  court  requiring  him  to  pay  a  certain  sum 
owing  by  him  to  the  debtor  into  court,  from  which  order  no  ap- 
peal is  taken,  such  order  cannot  be  attacked  collaterally. 

8.  Principal  and  Surety :  Rights  of  surety.  A  surety  is  enti- 
tled to  all  the  securities  held  by  the  creditor  against  the  prin- 
cipal debtor,  and  to  stand  in  his  shoes,  and  it  makes  no  difference 
that  the  security  is  in  the  form  of  an  order  upon  garnishees  to 
pay  money  into  court. 

Error  from  the  district  court  of  Lancaster  county. 
The  opinion  states  the  case. 

Mason  ^  Whedorij  for  plaintiff  in  error. 

1.  The  payment  of  the  judgment  by  the  defendant 
in  error,  who  was  one  of  the  parties  thereto,  extin- 
guished it,  and  his  only  remedy  was  by  action  against 
Taylor.  Bank  of  SaUne  county  v.  Abbott^  3  Denio,  181. 
Oniario  Bank  v.  Walker^  1  Hill,  652.  Preston  v.  StaU^ 
worth,  87  Ala.,  402.     White  v.  Brovm,  6  Dutch,  307. 
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BrUey  v.  Sugg,  1  Dev.  &  B.  N.  C.  Eq.,  366.  Wyrnan  v. 
Davmporty  9  Mass.,  138.  Harbeck  v.  Vanderbiltj  20  N. 
Y.,  835. 

2.  The  assignment  of  the  judgment  by  Humphrey 
Bros,  was  in  writing,  and  assigned  the  judgment  only. 
See  assignment  in  record.  And  being  in  writing  its 
terms  could  not  be  changed  or  enlarged  by  parol  testi- 
mony. 2  Phillips  on  Evidence,  p.  640,  and  cases  in 
note.  Frost  v.  Blanchardy*  97  Mass.,  155.  Dudley  v. 
VosCj  114  Mass.,  84.  Galpin  v.  Atwater,  29  Conn.,  98. 
Howard  v.  ThomaSy  12  0.  S.,  201.  Johnson  v.  Pierce^  16 
O.  S.,  472.  Wharton  on  Evidence,  Sec.  921.  Osborne 
V.  Herubicksonj  7  Cal.,  282.  The  court  below  admitted 
evidence  to  prove  that  the  cause  of  action  sued  on  was 
included  in  the  assignment  of  the  judgment.  This  ev- 
idence waa  objected  to  and  objection  overruled.  The 
defendant  then  moved  to  strike  out  this  evidence,  which 
motion  was  overruled.  The  ruling  of  the  court  in  this, 
under  the  authorities  cited,  was  erroneous,  and  should 
be  reversed. 

8.  The  answer  in  garnishment  shows,  as  does  the 
evidence  of  the  witness  Wilson,  that  at  the  date  of  ser- 
vice of  summons  in  garnishment  the  plaintifis  in  error 
were  not  indebted  to  Taylor.  Peck  had  presented  an 
order  which  was  accepted,  and  the  verbal  acceptance 
was  good.  Chitty  on  Bills,  p.  236.  Ward  v.  AUeriy  2 
Mete,  53.    Bank  v.  Woodruff,  34  Vermont,  89. 

N.  C,  Abbotty  for  defendant  in  error. 

1,  The  payment  of  a  judgment  by  a  surety  therein 
named,  with  an  assignment  to  him,  does  not  extinguish 
the  same.  Dempsey  v.  Bush,  18  Ohio  State,  376.  Goffee 
V.  TeviSy  17  Cal.,  239.  Mathews  v.  Aikin,  1  K  T.,  595. 
Em  V.  Orooke,  10  K  T.,  60.  2  Bouvier,  "  Subroga- 
tion.''  1  Leading  Cases  in  Equity,  148,  149, 150,  and 
oases  there  cited. 
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2.  The  aBsignment  of  the  judgment  carried  with  it 
all  the  rights  of  original  creditors,  including  the  order 
in  garnishment.  An  order  in  garnishment  is  in  the 
nature  of  a  lien  upon  the  property  or  money  in  the  gar- 
nishee's hands.  In  Board  of  EducaMon  v.  ScoviUe^  13 
Eiirn.,  29,  the  court  says :  ^'  The  garnishment  lien  at- 
taches when  the  garnishee  is  served  with  notice,  and 
continues  until  the  attachment  is  dissolved  or  the  plain- 
tiffs claim  is  satisfied.^'  See  also,  Gen.  Stat,  of  I^eb., 
Sec.  212,  p.  559. 

Maxwell,  Ch.  J. 

On  the  seventh  day  of  April,  1876,  Humphrey 
Brothers  commenced  an  action  before  a  justice  of  the 
peace  against  Horace  Taylor,  E.  A.  Berry,  and  the  de- 
fendant, and  on  the  thirteenth  of  that  month  recovered 
judgment  against  Taylor  as  principal,  and  Berry  and 
Bumey  as  sureties,  for  the  sum  of  $69.16  and  costs  of 
suit.  On  the  same  day  an  execution  was  issued  on  said 
judgment  and  returned  by  the  sheriff:  "  I  hereby  cer- 
tify that  I  cannot  find  any  chattel  property  belonging 
to  the  within  named  defendants  whereon  to  levy  this 
writ" 

On  the  same  day  the  plaintiff  filed  an  affidavit  set- 
ting forth  that  they  had  good  reason  to  believe  "  that 
the  firm  of  Wilson  &  Phillips  were  indebted  to  the  de- 
fendant, Horace  Taylor,  in  a  certain  sum  of  money 
subject  to  application  on  the  judgment." 

Summons  was  thereupon  issued  requiring  said  gar- 
nishees to  appear  and  answer  under  oath  touching  their 
indebtedness  to  Horace  Taylor.  On  the  next  day  one 
of  the  garnishees  appeared  and  the  examination  was 
continued  until  the  twenty-second  of  that  month.  At 
the  time  fixed  by  the  adjournment,  Wilson  appeared 
and  filed  an  answer  and  was  examined.     The  justice 
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thereupon  made  the  following  order:  "  Whereupon  it 
is  ordered  by  me  that  the  said  garnishee,  Phillips  and 
"Wilson,  pay  into  this  court  the  sum  qf  $85.00,  or  so 
much  thereof  as  will  satisfy  the  above  judgment  and 
coats  of  suit  in  foil,  and  that  they  be  released  from  ob- 
ligation  to  the  defendant  in  that  amount."  Phillips  . 
and  Wilson  did  not  appeal  from  this  order,  and  failed 
to  pay  the  money  into  court. 

On  the  twelfth  day  of  October,  1876,  an  execution 
was  issued  on  the  original  judgment,  and  the  amount 
due  thereon  was  paid  by  the  defendant  herein  as  surety 
for  Taylor.  The  surety  took  an  assignment  of  the 
judgment  to  himself,  and  brought  an  action  against  the 
plaintifls  herein  as  garnishees.  On  the  trial  of  the 
cause  judgment  was  rendered  in  his  favor,  to  reverse 
which  the  cause  is  brought  into  this  court  by  petition 
in  error. 

The  proceedings  in  this  case  were  instituted  under  , 
section  244  of  the  code  of  civil  procedure.  The  return 
of  the  sheriff  shows  that  there  was  no  property  of  the 
defendant's  in  the  original  action  upon  which  to  levy. 
For  the  purposes  of  this  action,  the  return  of  the  officer 
upon  the  execution  is  conclusive.  Jories  v.  Green  et  al.y 
1  Wallace,  331.  Service  in  the  proceedings  in  garnish- 
ment was  had  upon  the  plaintiflTs.  Wilson  answered, 
denying  substantially  being  indebted  to  Taylor,  but  his 
answers  to  the  interrogatories  as  to  his  indebtedness  to 
Taylor  are  of  a  very  unsatisfactory  character,  and  justi- 
fied the  court  in  finding  that  the  plaintiffs  were  indebt- 
ed as  claimed,  and  in  making  the  order  requiring  the 
payment  into  court.  But  as  no  appeal  was  taken  by  the 
plaintiffs  in  that  case  from  the  order  of  the  justice,  it 
must  be  held  as  conclusive  and  cannot  be  enquired  into 
in  this  proceeding. 

The  only  remaining  question  to  be  considered  is, 
whether  the  surety  is  entitled  to  the  securities  held  by 
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the  creditor.  The  principle  is  well  settled  that  upon 
the  payment  of  the  debt  by  the  surety,  he  is  entitled  to 
the  securities  held  by  the  creditor  against  the  principal 
debtor,  and  to  stand  in  his  shoes,  and  it  can  make  no 
difference  that  the  security  is  in  the  form  of  an  order 
upon  garnishees  to  pay  money  into  court.  It  follows 
that  the  defendant,  being  entitled  to  be  subrogated  to 
the  creditor's  rights  in  the  premises,  the  judgment  of 
the  court  below  must  be  afiirmed. 


Judgment  AFFiRMEDi 


Jambs  Dav^s,  plaintibt  in  error,  v.  Christopher 
londoreen,  defendant  in  error. 

Surface  Water.  The  owner  of  a  natural  pond  or  reeervoir 
wherein  the  surface  water  from  the  surrounding  land  accumu- 
lateS|  and  from  which  it  has  no  means  of  escape  except  by  evapo- 
ration or  percolation,  cannot  lawfully,  by  means  of  a  ditch,  dis- 
charge such  water  upon  the  land  of  his  neighbor,  to  his  injury. 


:    RIGHT  INCIDENT  TO  OWNERSHIP  OF  LAND.    The  owner 

of  land  has  the  absolute,  inherent  right  to  occupy  and  use  it  for 
such  lawful  purpose  as  he  sdbs  fit,  unmolested  by  the  unlawful 
discharge  of  surface  water  thereon  by  another. 


8.  :  INJUNCTION  THE  PROPER  REMEDY,  WHEN.  If  the  in- 
jury inflicted  by  the  unlawful  discharge  of  surface  water  upon 
the  land  of  another  be  serious,  and  in  its  nature  permanent,  or 
such  as  would  continue  to  operate  in  all  fhture  time,  an  injunc- 
tion is  a  proper,  and  the  only  adequate,  remedy.    And  the  mere 
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KoTB. — The  same  principle  holds  good  as  between  municipal  corpo- 
rations and  individual  owners  of  land.  If  a  city  desires  to  acquire 
the  right  to  turn  a  stream  of  water  upon  private  premises,  to  the  in- 
jury of  the  owner,  it  can  only  do  so  by  an  exercise  of  the  right  of  emi- 
nent domain.  Nevins  v.  City  of  Peoria^  41  111.,  602.  SembU^  the  fact 
that  the  artificial  channel  does  not  extend  entirely  to  the  other  party's 
land  will  not  affect  the  question.  Petiigrew  v.  Evansmlle,  25  Wis., 
228.  See  also  Town  of  Union  v.  DurkeSj  88  New  Jersey  Law,  21. 
Fla^fff  V.  Worcester f  18  Gray,  801.  Gannon  v.  Hargadon^  10  Allen, 
106.— Rep. 
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delay  in  applying  for  this  remedy  until  his  right  is  actually  in- 
vaded will  not  operate  to  deprive  the  plaintiff  of  its  benefits, 
nor  relieve  the  defendant  from  the  effects  of  his  unlawful  acts. 

4.   :   GROUKD  OP  EQUITABLE  RELIEF  IS   SUCH  CASES.   In 

such  cases  equity  looks  to  the  nature  of  the  injury  inflictedi  to- 
gether with  the  fact  of  its  constant  repetition,  or  continuation, 
rather  than  to  the  magnitude  of  the  damage  inflicted,  as  the 
ground  of  affording  relief. 

Error  from  the  district  court  for  Dodge  county. 
Heard  upon  demurrer  to  the  petition  before  Post  J. 
Demurrer  sustained.  Cause  brought  up  by  petition  in 
error. 

W,  A.  MarloWy  for  plaintiff  in  error,  cited  Pettigrew 
V.  The  ViUage  of  EvansviUe,  et  al.,  25  "Wis.,  228.  But- 
ler V.  Peck,  10  Ohio  St,  384.  TooOe  v.  CUfim,  22  Ohio 
St.,  247-258.  High  on  Injunctions,  See.  498,  500-510. 
Washburn  on  Easements,  858,  et  seq.  KaxiffiTnan  v. 
GriesTtier^  26  Penn.  St,  407.  Martin  v.  Riddle,  Id.,  415. 
Martm  v.  Jett,  12  Louisiana,  501.  Ewell  v.  Greenwood, 
26  Iowa,  877.  Blane  v.  Klumpke,  29  Cal.,  156.  Wd- 
mer  v.  Lawery,  11  Oal.,  104.   Foot  v.  Bronson,  4  Lans,  47. 

Marshall  ^  Sterrett,  for  defendant  in  error,  cited  En- 
field  V,  Conn.  River,  7  Conn.,  50.  Edwards  v.  AUonez 
Mining  Co,,  6  Cent,  taw  Journal,  188.  Laney  v.  Jos- 
per,  89  HI.,  46.     McCard  v.  Iker^  12  Ohio,  887. 

Lake,  J. 

The  only  question  in  this  case  is  whether  the  facts 
stated  in  the  petition  constitute  a  cause  of  action,  the 
judgment  sought  being  a  mandatory  injunction  to 
abate  what  is  claimed  to  be  a  private  nuisance. 

The  plaintiff,  as  the  petition  shows,  is  the  owner  in 
fee  and  occupier  of  the  north  half  of  the  north-east 
quarter,  and  the  defendant  of  the  north  half  of  the 
north-west  quarter,  of  sec.  14,  town  18,  range  7,  in 
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Dodge  county.  On  the  defendant's  land  there  is  a 
natural  pond  covering  about  five  acres,  which  is  the 
reservoir  for  the  surface  water  from  one  hundred  acres 
of  low  land  surrounding  it.  Before  the  wrong  com- 
plained of,  there  was  no  outlet  to  this  pond,  and  the 
water  accumulating  therein  was  carried  away  only  by 
evaporation  and  percolation. 

As  matter  of  complaint  it  is  alleged:  "  That  on  or 
about  the  fifteenth  day  of  June,  1877,  the  defendant  dug 
a  ditch  from  said  pond  a^jrosB  the  land  so  owned  by 
him  to  the  land  so  as  aforesaid  owned  by  the  plaintijQf, 
which  said  ditch  drains  all  the  water  firom  said  pond 
into  the  land  of  plaintiff.**  *        *        *        * 

"  That  by  reason  of  the  same  the  said  water  drained 
from  said  pond  through  said  ditch  spreads  over  and 
into  several  acres  of  plaintiff's  cultivated  land  and  ren- 
ders the  same  not  cultivatable  and  unfit  for  use." 

It  is  further  alleged  that  the  water  so  thrown  upon 
plaintiff's  land  has  commenced  to  cut  a  water-course 
diagonally  across  it  for  the  distance  of  about  fifty  rods, 
and  that  the  natural  result  from  said  ditch  "  is  to  cause 
all  the  water  accumulating  in  said  pond  after  each  rain, 
and  in  the  spring  season,  to  fiow  over,  into,  and  across 
the  said  land  of  plaintiff,  thereby  rendering  the  same 
wholly  unfit  for  tillage,  and  to  cut  said  water-course 
across  plaintiff's  land  of  greater  depth  and  width  each 
time  said  pond  is  drained." 

It  is  not  questioned  by  the  defendant  that  these  facts 
are  ample  to  entitie  the  plaintiff  to  a  judgment  for 
damages.  But  it  is  contended  that  they  are  not  suf- 
ficient to  establish  the  existence  of  a  private  nuisance 
abatable  by  the  mandatory  process  of  the  court.  In 
support  of  this  position  it  is  urged,  1st,  that  "  the  in- 
jury complained  of  is  complete  and  ftiUy  accomplish- 
ed," and,  2d,  that  the  plaintiff  ^'  has  a  ftiU  and  ade- 
quate remedy  at  law,"  either  of  which  being  establish- 
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*ed,  it  would  follow  that  the  demurrer  was  rightly 
sustained. 

But  we  are  of  the  opinion  that  neither  of  these  ob- 
jections should  prevail.  They  imply  for  the  language 
quoted  from  the  petition  a  meaning  much  too  circum- 
scribed. Fairly  construed,  the  petition  certainly  shows 
an  incomplete,  continuing  injury  to  the  rights  of  the 
plaintiff  as  owner  in  fee  of  the  land  flooded  by  the 
water  from  the  defendant's  ditch.  One  specific  and 
seemingly  well  grounded  charge  of  future  and  contin- 
uing injury,  is  that  which  shows  a  tendency  in  the 
water  to  cut  for  itself  a  channel  some  fifty  rods  in  length 
across  the  plaintiff's  land,  and  which  must  necessarily 
become  deeper  and  wider  with  each  succeeding  flow  of 
water.  The  full  extent  of  the  actual  future  damages, 
depending,  as  they  must,  upon  so  many  contingencies, 
are  not  susceptible  of  an  accurate  present  estimation. 
During  a  year  of  drouth  they  would  be  only  nominal, 
while  in  one  of  numerous  and  excessive  rain-falls  they 
might  b«  v«7  gre^ 

iNow  it  is  certain  that  the  plaintiff  has  the  absolute 
right  to  occupy  and  use  his  land  for  such  lawful  pur- 
pose  as  he  sees  flt,  unencumbered  by  the  periodical 
floodings  complained  of.  And  this  is  one  of  those  sub- 
stantial  rights  incident  to  the  property  itself,  to  protect 
which,  an  injunction  will  always  be  granted.  The  or- 
dinary remedy  by  an  action,  or  a  succession*  of  actions, 
for  the  recovery  of  damages,  would  be  wholly  inade- 
quate to  afford  that  complete  redress  for  the  injuries 
complained  of,  to  which  the  plaintiff  is  entitled.  A 
correct  test  for  determining  whether  an  injunction  is 
the  appropriate  remedy  was  given,  we  think,  by  the 
supreme  court  of  Wisconsin,  in  PetUgrew  v.  EvansviUey 
25  Wis.,  223,  wherein  the  threatened  nuisance  was  es- 
sentially the  same  as  that  committed  by  the  defendant 
here.    After  having  held  that  the  petition  stated  a  case 


OCTOBER  TERM,  1878.  47 

DayU  v.  Londgreen.  , 

suitable  for  equitable  cognizance,  and  on  a  motion  for 
a  rehearing,  in  which  it  was  urged  that  the  proceed- 
ing by  injunction  could  not  be  upheld,  the  court,  by 
Dixon,  Ch.  J.,  said:  "  This  depends  altogether  upon 
the  nature  of  the  injury.  If  it  be  permanent,  or  such 
as  will  continue  to  operate  in  all  future  time,  then  the 
proceeding  can  be  sustained ;  but  if  it  be  only  tempo- 
rary, or  such  as  will  cease  when  the  waters  of  the  pond 
are  once  drawn  off,  then  it  cannot/*  And  a  rehearing 
was  denied.  Applying  that  test  to  the  facts  of  the  case 
now  under  consideration,  there  can  be  no  doubt  that 
the  plaintiff  was  clearly  entitled  to  the  relief  wliich  he 
prayed.     Webber  v.  Gage,  39  K  H.,  182. 

But  counsel  for  the  defendant  have  endeavored  to 
distinguish  this  case,  in  principle,  from  that  oiPettigrew 
V.  JEhansvilky  above  cited.  It  is  claimed  that  there  are 
two  points  of  difference.  Ist,  That  in  the  Wisconsin 
case  the  proceedings  for  the  injunction  were  com- 
menced before  the  completion  of  the  ditch ;  and  2d, 
That  in  the  latter  case  the  threatened  damage  reached 
almost  the  whole  of  the  plaintiffs  land,  while  here  only 
a  few  acres  in  one  corner  of  the  farm  are  affected. 
These  we  regard  as  finely  drawn  distinctions  without 
any  substantial  difference  whatever.  We  are  not 
aware  of  any  rule  by  which  the  mere  delay  of  the 
plaintiff  in  the  assertion  of  his  right,  until  it  was  actu- 
ally invaded,  will  operate  either  to  deprive  him  of  it,  or 
to  relieve  the  defendant  in  any  degree  from  the  effect 
of  his  unlawful  encroachment  thereon.  And  as  to  the 
right  affected  by  the  alleged  nuisance,  the  law  admita 
of  no  distinction  in  its  mode  of  redress,  whether  it  per- 
tain to  fifty  acres,  or  only  to  five  acres  of  the  plaintiffs 
land.  It  is  the  nature  of  the  injury,  together  with  the 
feet  of  its  constant  repetition,  or  continuation,  rather 
than  the  magnitude  of  the  damage  inflicted,  which 
form  the  basis  of  this  mode  of  redress. 
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For  these  reasons  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

Bbvebsed. 


B.  Rosa,  appellant,  v.  Willla.m  E.  Dogobtt  bt  al., 

APPELLEES. 

1.  Attorney's  Fees.    No  attorney  fees  can  be  allowed  except  in 

cases  where  a  judgment  has  been  recovered,  and  only  in  cases 
where  the  instrument  upon  which  the  action  is  brought  in  ex- 
press terms  provides  for  their  allowance.  And  in  no  case  can 
such  fee  be  recovered  unless  it  is  allowed  by  the  court. 

2.    :    usuRT.    In  the  year  1876  judgments  to  the  amount  of 

about  $1,600  were  recovered  against  B.,  who  filed  stay  of  execu- 
tion. Upon  the  expiration  of  the  stay,  R.  obtained  an  extension 
of  the  time  of  payment  from  June  until  September,  upon  pay- 
ing the  plaintiflfs  attorney,  with  the  plaintiff's  assent,  $140  as 
an  attorney's  fee,  in  addition  to  10  per  cent  interest.  Upon  a 
petition  for  an  injunction  being  filed,  it  was  held  that  the  fee 
paid  to  the  plaintiff's  attorney  was  usurious  and  must  be  applied 
pro  tanio  upon  the  judgments. 

Appeal  from  Washington  county. 

Davis  ^  Tucker,  for  appellant,  cited  Gen.  Stat,  p.  98. 
JRichards  v.  Kotmtze^A  Neb.,  200.  Philo  v.  BiUterfieldy 
8  ]S"eb.,  256.  Cheney  v.  Woodruffs  6  Neb.,  151.  Jenness 
V.  Cuder,  12  Kan.,  500,  512. 

* 

No  appearance  for  appellee. 

Maxwell,  Ch.  J. 

In  the  year  1875,  the  defendants  recovered  four  judg- 
ments in  the  county  court  of  Washington  county 
against  the  plaintiff,  each  for  the  sum  of  $354.20  and 
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costs.  The  plaintiff  herein  filed  bonds  for  the  stay  of 
execution,  which  were  duly  approved  by  the  judge  of 
said  court 

In  June,  1876,  soon  after  the  expiration  of  the  stay 
of  execution,  the  defendants  herein  caused  executions 
to  issue  on  said  judgments,  which  executions  were 
placed  in  the  hands  of  the  sheriff  of  Washington  coun- 
ty. At  this  time  the  plaintiff  herein  applied  to  the  de- 
fendants for  an  extension  of  the  time  of  payment  until 
the  month  of  September  following,  whereupon  the  de- 
fendants wrote  to  their  attorney  as  follows :  *  * 
"  We  know  you  have  him  cornered  and  that  the  money 
must  come  or  somebody  must  suffer,  but  if  our  certainly 
of  enforcing  payment  is  not  lessened,  and  we  can  get 
attorney's  fees,  and  "costs,  and  10  per  cent  interest  up 
to  September  15th,  as  a  business  transaction,  apart  from 
favor  to  one  who  does  not  deserve  it,  we  should  extend. 
Therefore,  conditionally,  we  should  agree  to  extend. 
Therefore,  conditionally,  we  have  agreed  to  remit,  the 
conditions  being  that  through  you  we  must  be  assured 
that  we  can  extend  with  safety,  lose  no  hold  upon  the 
sureties,  and  that  attorney's  fees,  all  costs,  and  10  per 
cent  interest  on  judgments,  etc.,  be  paid  by  Rosa.'*     * 

*  This  letter  being  delivered  to  the  attorney  of 
the  defendants  he  made  a  positive  agreement  in  writing 
to  extend  the  time  of  payment  of  the  judgments  until 
September  following,  upon  the  plaintiff  obtaining  the 
written  consent  of  the  sureties  to  that  effect,  and  pay- 
ing him  an  attorney's  fee  of  $140.00,  and  certain  costs 
to  the  sheriff  amounting  to  $42.00.  The  plaintiff  herein 
then  paid  said  fee  and  costs,  and  the  time  of  paym^t 
was  extended  as  agreed.  Various  payments  were  made 
upon  the  judgments  during  the  winter  of  1876,  and  in 
May,  1877,  the  plaintiff  and  the  attorney  of  the  defend- 
ants made  a  computation  of  the  amount  remaining  due 
and  unpaid,  and  fixed  upon  the  sum  of  $300.00  as  the 
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amount  then  due.  Afterwards  the  plaintiff  paid  (200.00 
on  ««d  judgments.    , 

On  the  eighth  day  of  December,  1877,  the  defendants 
caused  an  execution  for  the  sum  of  |107.92  to  be  issued 
on  said  judgments,  and  the  sheriff  being  about  to  levy 
upon  the  goods  and  chattels  of  the  plaintiff,  he  obtained 
a  temporary  order  of  injunction  against  said  defendants, 
upon  a  petition  alleging  that  said  judgments  were  folly 
paid  off  and  satisfied.  The  defendants  answered  the 
plaintiff's  petition,  and  on  the  trial  of  the  cause  the 
court  found  the  issues  in  favor  of  the  defendants  and 
dismissed  the  cause.  The  case  is  brought  into  this 
court  by  appeal. 

The  plaintiff  claims  that  the  $140.00  paid  to  the  at- 
torney of  the  defendants,  not  being  paid  in  pursuance 
of  an  express  agreement  in  the  original  obligations, 
nor  in  pursuance  of/ an  order  of  the  court  based  upon 
such  agreement,  must  be  treated  as  a  device  for  ob- 
taining a  greater  rate  of  interest  than  is  authorized  by 
the  statute. 

Section  one,  of  chapter  84,  Gten.  Statutes,  provides 
that  "  any  rate  of  interest  which  may  be  agreed  upon, 
not  exceeding  twelve  dollars  per  year  upon  one  hun- 
dred dollars,  shall  be  valid  upon  any  loan  or  forbear- 
ance of  money,  goods,  or  things  in  action."  Section  5 
provides  that  "if  a  greater  rate  of  interest  than  is  here- 
inbefore allowed  shall  be  contracted  for,  or  received, 
or  reserved,  the  contract  shall  not  therefore  be  void ; 
but  if,  in  any  action  on  such  contract,  proof  be  made 
that  illegal  interest  has  been  directly  or  indirectly  con- 
tracted for,  or  taken,  or  reserved,  the  plaintiff  shall 
only  recover  the  principal  without  interest,  and  the  de- 
fendant shall  recover  costs." 

The  act  to  provide  for  the  allowance  and  recovery  of 
attorney's  fees  in  certain  actions,  approved  February 
18, 1873,  provides  "  that  in  all  actions  brought  for  the 
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foreclosure  of  a  mortgage,  or  upon  a  written  instrument 
for  the  payment  of  money  only,  there  shall  be  allowed 
to  the  plaintiff,  upon  a  recovery  of  judgment  by  him,  a 
sum,  to  he  fixed  by  the  courts  in  addition  to  the  judgment, 
not  exceeding  ten  per  cent  of  the  recovery,  as  an  attor- 
ney's fee,  in  all  cases  where  the  mortgage  or  other 
^vritten  instrument  upon  which  the  action  is  brought 
shall,  in  express  terms,  provide  for  the  allowance  of  an 
attorney's  fee."  Gen.  Stat.,  98. 

Under  the  provisions  of  this  statute  no  attorney's  fee 
can  be  allowed  except  in  cases  where  a  judgment  has 
been  recovered,  and  only  in  cases  where  the  instru- 
ment upon  which  the  action  is  brought,  in  express 
terms,  provided  for  its  allowance.  And  in  no  case  can 
such  fee  be  recovered  unless  it  is  allowed  by  the  court. 
It  has  been  held  by  this  court  that  attorney  fees  are 
in  the  nature  of  costs  and  are  to  be  taxed  as  such. 
JRich  V.  Stretchy  4  Neb.,  189.  Heard  v.  Dubuque  County 
Banky  ante  p.  10.  ' 

No  attorney  fees  having  been  allowed  by  the  court, 
defendants  herein  and  their  attorneys  are  not  in  a  posi- 
tion to  claim  such  fees. 

In  the  case  of  Toole  v.  Stevens ,  4  Leigh.,  681,  S.  and 
N.  being  indebted  to  the  F.  and  M.  bank,  and  the  bank*, 
having  recovered  judgments  against  them  for  the  debts, 
and  the  debtors  then  applying  to  the  bank  for  indul- 
gence, the  bank  agreed  to  give  them  further  time  upon 
their  agreeing  to  give  real  estate  security  for  the  debt, 
and  in  addition,  to  pay  the  costs  of  suit,  and  the  com- 
missions of  the  attorney  of  the  bank  for  securing  the 
debts.  Upon  a  bill  for  an  injunction  being  filed,  it  was 
held  that  the  commissions  to  the  attorney  were  usurious. 

In  Richards  v.  Kountze,  4  Neb.,  205,  it  is  held  that  it 
makes  no  difference  whether  the  usurious  interest  is 
expressed  in  terms  in  the  instrument  given  for  the  pay- 
ment of  the  debt  secured  by  the  loan,  or  is  taken  as  a 
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bonus,  or  is  secured  by  any  other  corrupt  agreement, 
device,  or  shift,  at  the  time  of  the  contract.  It  is  also 
held  that  if  money  is  paid  as  a  premium  upon  a  loan, 
or  as  usurious  interest  on  a  debt,  the  money  so  paid  is 
considered  as  a  payment  ipro  tanto  upon  the  original 
debt 

We  adhere  to  the  decision  in  that  case,  and  although 
the  payment  of  the  attorney's  fee  does  not  taint  the 
original  transaction  with  the  vice  of  usury,  it  must  be 
regarded  as  a  payment  pro  tanto  upon  the  judgments. 

The  judgment  of  the  district  court  is  reversed,  and 
as  it  will  be  necessary  to  take  additional  testimony  be- 
fore a  final  judgment  is  rendered,  the  cause  is  remand- 
ed to  the  district  court  for  further  proceedings. 

Reversed  and  remanded. 
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H.  H.  Pettit,  appellant,  v.  John  Black,  appellee. 

1.  Void  Tax  Sale:    iktsrbbt.    When  in  a  proper  proceeding 

in  court  the  sale  of  lands  for  taxes  shall  be  declared  void^  the 
owner  of  such  lands  will  be  allowed  a  reasonable  time,  to  be 
named  in  the  decree,  in  which  to  pay  such  taxes,  with  interest 
at  one  per  cent  per  month. 

2.  Subrogation.    Where  it  appears  that  the  purchaser  has  paid 

the  amount  bid  at  such  void  sale  into  the  county  treasury,  and 
the  county  has  retained  it  for  a  number  of  years,  the  purchaser 
will  be  subrogated  to  the  rights  of  the  county  in  the  lien  for 
said  taxes  and  interest  on  the  lands  sold. 

8.  Jurisdiotioil.  When  an  action  is  commenced  by  the  owner  of 
lands  for  the  purpose  of  having  a  tax  deed  declared  void,  the 
court  will,  when  prayed  for  in  the  answer,  retain  jurisdiction 
for  the  purpose  of  foreclosing  and  enforcing  the  lien  of  the  de- 
fendant for  the  taxes  and  interest. 

Appeal  from  Caas  county. 


Sam.  M.  Ghxvpman^  for  plaintiff. 
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L  The  authority  for  the  treasurer  to  sell  plaintiff's 
real  estate  for  these  years,  and  these  whole  proceedings, 
if  we  are  correct  in  our  conclusions,  must  be  based  on 
the  sale  of  1871,  made  in  September,  1872.  Now  what 
are  the  fiujts  as  disclosed  by  the  testimony  of  the  case? 
Briefly  recapitulated  they  are : 

1.  There  is  no  assessment  for  the  year  1871,  and  con- 
sequently no  power  to  levy  a  tax. 

2.  There  never  was  any  attempt  made  by  the  treas- 
urer to  collect  from  the  personal  property  of  plaintiff 
for  any  of  these  delinquent  taxes,  although  this  real  es- 
tate was  placed  upon  his  books  in  the  name  of  plaintiff 
together  with  his  return  of  personal  property  for  each 
of  the  years  1869, 1870,  and  1871,  and  was  a  matter  of 
record  immediately  under  the  eye  of  that  officer. 

8.  There  was  no  advertisement  of  the  plaintiff's  real 
estate,  such  as  in  any  event  would  authorize  the  treas- 
urer to  sell. 

4.  Wo  return  of  lands  sold  for  taxes  of  1871,  as  the 
law  imperatively  requires,  was  ever  made  by  the  county 
treasurer  to  the  county  clerk,  nor  was  there  a  copy  or 
pretended  copy  of  such  a  sale  filed  in  the  treasurer's 
office, 

5.  The  deeds  of  defendant  show  that  the  treasurer 
and  the  purchaser  (both)  openly  disregarded  the  law  in 
the  sale  and  pretended  purchase  of  this  real  estate,  in 
the  following  particulars :  The  land  was  not  offered 
in  the  "smallest  governmental  subdivisions;"  nor  bid 
in  in  that  manner,  but  on  the  contrary  it  was  bid  in  in 
bulk  with  other  and  separate  and  distinct  parcels  of 
real  estate,  for  a  gross  sum;  and  in  support  of  this  see 
certificates  describing  onl^  a  portion  of  the  real  estate 
in  controversy  (and  all  that  were  in  the  county  clerk's 
office)  which  fiilly  corroborate  the  deeds  in  this  respect, 
showing  the  sale  was  made  in  total  disregard  of  law. 

6.  The  deeds  were  never  executed  as  the  law  re- 
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quires,  but  were,  years  after  the  county  clerk  (whose 
duty  it  was  to  attest  them)  was  dead,  attempted  to  be 
" cured'*  by  the  defendant  and  a  third  party,  and  the 
records  of  the  county  changed  and  altered. 

7.  The  tax  certificates  do  not  describe  anything. 
The  pretended  descriptions  contained  therein  are  so 
absolutely  meaningless  and  vague  that  a  careful  officer 
should  have  at  once  refused  to  issue  a  deed  upon  them. 

n.  Is  defendant  entitled  to  a  lien  m  this  action^  for 
the  amount  of  purchase  money  and  subsequent  tax  ? 
We  contend  he  cannot  obtain  such  relief  in  this  action 
on  the  following  grounds : 

1.  There  has  been  no  assessment  of  plaintiff's  land 
for  the  year  1871,  nor  has » the  defendant  acquired  any 
title.  In  order  to  create  a  lien  there  must  have  been  a 
tax  assessed  and  a  title  acquired  at  a  treasurer's  sale. 
Morril  V.  Taylor,  6  Neb.,  236. 

2.  Assuming  sec.  7  of  the  act  of  June  6, 1871,  to  be 
a  valid  enactment,  this  court  has  held  that  the  action 
to  foreclose  a  tax  lien  in  the  nature  of  a  mortgage  fore- 
closure cannot  be  maintained  until  there  is  a  failure  of 
the  title  acquired  by  the  purchaser  under  the  law. 
Peet  V.  (yBrien,  5  Neb.,  860.  In  this  case  the  court 
says :  "  The  payment  of  tax  money  required  to  be  made 
by  section  104  must  be  construed  as  applying  to  cases 
in  which  the  treasurer  had  authority  to  sell,  and  not  to 
cases  in  which  he,  without  any  authority  of  law,  made 
the  sale."  If  the  treasurer  disregards  the  plain  letter 
of  the  law,  and  made  no  attempt,  and  fails  to  make 
the  tax  out  of  the  delinquent's  personal  property,  the 
sale  is  absolutely  void,  and  the  want  of  power  to  sell 
exists  just  as  positively  as  though  an  assessment  and 
levy  had  never  been  made.  Johnson  v.  Hahn,  4  Neb., 
139. 

George  W.  Covelly  for  defendant. 
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I.  In  order  that  the  allegation  as  to  personal  prop- 
erty might  be  of  any  avail  to  plaintiff,  he  should  have 
alleged  that  at  the  time  the  taxes  became  payable  on 
this  land,  and  subsequently  until  the  date  of  the  sale 
thereof,  he  "had  and  owned  sufficient  personal  prop- 
erty^  out  of  which  the  taxes  could  have  been  made  by 
distress  and  sale,''  which  allegation  so  made,  must  have 
been  sustained  by  the  proofe,  "  and  to  be  made  availar 
ble,  the  jGact  must  have  been  specially  pleaded."  Peet 
V.  O'Brien,  5  Neb.,  862.  No  such  allegation  was  made, 
nor  were  any  such  facts  specially  pleaded,  and  therefore 
no  testimony  tending  to  show  that  plaintiff  was  the 
owner  of  any  amount  of  personal  property  in  the  years 
1869, 1870,  and  1871,  was  admissible,  and  none  should, 
have  been  received,  and  such  as  was  offered  for  that 
purpose  should  have  been  excluded  by  the  court,  on  the 
exceptions  taken  by.  defendant. 

IL  Plaintiff  brings  this  suit  to  quiet  title  in  himself, 
and  cancel  the  tax  deeds  held  by  defendant  on  the 
land  in  controversy,  without  complying  in  any  respect 
whatever,  or  offering  so  to  do,  with  that  provision  of 
the  statute  which  says :  "  In  no  event  shall  a  decree  or 
judgment  be  rendered  against  the  purchaser,  until  the 
claimant  shall  have  paid  over  to  the  county  treasurer, 
for  the  use  of  the  purchaser,  in  case  judgment  be  ren- 
dered against  him,  the  amount  necessary  to  rcfdeem 
the  land  at  that  date,  at  the  same  rates  as  are  provided 
by  law  where  land  is  redeemed  within  two  years  from 
the  date  of  sale."  Section.  104,  7th  subdivision,  pages 
932  and  983,  General  Statutes  of  Nebraska.  He  suf- 
fered eight  years  after  the  taxes  became  delinquent, 
and  four  years  after  the  sale,  to  pass  without  asserting 
any  right.  During  all  of  the  eight  years  he  paid  no 
taxes,  performed  no  duties  which  he  owed  to  the  pub- 
lic, suffered  the  defendant  to  pay  the  taxes  levied  from 
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year  to  year,  and  now,  when  it  may  be  presumed  the 
land  has  increased  in  value,  he  seeks  the  cancellation 
of  the  tax  deeds,  without  even  offering  to  redeem  or 
to  reftmd  the  taxes  which  the  purchaser  at  the  sale,  and 
subsequently,  has  paid.  In  this  attempt  he  cannot 
succeed.  Callahan  v.  Hurley^  4  Central  Law  Journal, 
No.  12,  for  March  23d,  1877,  pages  272,  278,  and  274, 
decided  in  U.  S.  Supreme  Court,  at  October  term,  1876. 
See  also  the  case  of  Phelps  v.  Meade,  41  Iowa,  470,  and 
the  cases  therein  cited.  See  also  sec.  6,  page  986, 'Gen- 
eral Statutes  of  Nebraska,  in  connection  with  these 
cases.  We  think,  therefore,  that  the  plaintiff,  on  due 
examination  of  all  the  evidence  offered  by  him,  has  ut- 
terly failed  to  make  out  his  case,  and  that  his  action 
for  quieting  title  and  cancellation  of  the  tax  deeds, 
must  necessarily  fail. 

nL  But  if  this  court  should  hold  that  this  need 
not  be  done  by  this  plaintiff  in  this  cause,  still 
the  defendant  is  entitled,  if  the  court  should  declare 
that  his  title  acquired  at  the  treasurer's  sale  had  failed, 
to  a  lien  on  the  real  estate  in  controversy  for  the  ftiU 
amount  of  the  purchase  money,  together  with  interest 
,  thereon  from  the  date  of  such  purchase,  at  the  rate  of 
forty  per  cent  per  annum,  until  the  same  is  fiilly  paid, 
and  also  to  a  lien  thereon  for  all  subsequent  taxes  paid 
by  him  on  the  same,  together  with  interest  thereon 
from  the  time  of  such  payment  at  the  same  rate.  (See 
section  7,  act  of  June  6th,  1871,  page  986,  General 
Statutes.)  He  is  entitled  under  this  statute  to  the  en- 
forcement of  this  lien  against  said  land  in  the  manner 
of  the  foreclosure  of  mortgages.  We  contend  that  he 
is  entitled  to  the  foreclosure  of  this  lien  in  this  action  if 
his  title  shall  be  declared  to  have  failed.  A  pourt  of 
equity,  in  order  to  avoid  multiplicity  of  actions,  has  the 
undoubted  right  to  permit  all  questions  and  all  issues 


OCTOBER  TERM,  1878.  57 

Petiit  y.  Black. 

arising  in  any  action  tried  before  it,  to  be  settled  in  the 
same  action,  and  it  would  be  contrary  to  th«  usual 
course  pursued  by  courts  of  equity,  to  deny  the  en- 
forcement of  this  lien  in  this  action,  even  though  the 
statute  may  not  e3q)ressly  declare  that  it  may  be  done 
in  the  same  action.  Should  the  defendant's  title  be 
declared  to  have  foiled,  his  right  to  an  action  to  enforce 
the  lien  of  the  tax  immediately  thereupon  accrues,  and 
what  principle  of  equity  will  prohibit  him  from  having 
it  enforced  in  the  same  action,  in  the  manner  directed 
by  law  for  the  foreclosure  of  mortgages?  To  reftiee  it 
would  be  to  my  mind  clearly  inequitable  and  unjust. 

Cobb,  J. 

H.  H.  Pettit  sued  John  Black  in  the  district  court  of 
Cass  county  in  an  action  qvia  timet  for  the  purpose  of 
clearing  off  and  having  declared  void  certain  tax  deeds 
made  by  the  treasurer  of  Cass  county  to  the  said  John 
Black,  conveying  to  him  certain  real  estate  of  the  said 
plaintiff,  situate  in  Cass  county.  Plaintiff  in  his  peti- 
tion sets  up  the  title  and  possession  of  the  lands  in  him- 
self; charges  fraud  and  confederation  against  the  de- 
fendant, the  county  treasurer,  and  others  in  the  sale  and 
conveyance  of  the  lands;  charges  that  the  said  sale  and 
conveyance  were  void  on  account  of  certain  alleged 
irregularities,  and  particularly  that  during  all  of  the 
years  1870,  1871,  and  1872,  the  years  in  which  the 
taxes  for  which  said  lands  were  sold  became  delinquent, 
the  said  plaintiff  resided  on  the  said  lands  witibi  his 
fEunily,  and  owned  and  had  in  his  possession  'on  said 
real  estate  sufficient  personal  property  out  of  which 
the  said  treasurer  could  have  made  said  taxes  by  seizure 
and  sale,  but  that  said  treasurer  made  no  attempt  or 
effort  to  collect  said  taxes  out  of  said  personal  property. 

The  defendant  by  his  answer  denied  the  ownership 
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of  plaintiff  in  the  real  estate,  denied  that  said  plaintiff 
was  the  owner  or  possessor  of  personal  property  out  of 
which  the  said  taxes  could  have  been  collected  by  seiz- 
ure and  sale;  denied  all  confederation  and  illegality  in 
said  sale  or  conveyance,  and  aflirmatively  set  up  each 
succeeding  necessary  step  from  the  listing  of  said  lands 
for  taxes  to  the  recording  of  the  treasurer's  deeds;  and 
also  set  up  that  he  had  paid  the  taxes  on  said  lands  for 
all  subsequent  years,  to-wit:  1872,  8,  4,  6,  and  6;  and 
while  he  claimed  the  title  to  said  real  estate  by  virtue 
of  the  said  sale  and  conveyance,  he  also  claiQied  and 
prayed  the  court  to  decree,  in  case  his  said  title  to  said 
real  estate,  acquired  at  said  treasurer's  sale,  and  the 
deeds  made  in  pursuance  thereof,  should  fail  and  be 
adjudged  by  the  court  to  be  invalid,  that  his  lien  for 
the  purchase  money  and  subsequent  taxes  paid  on  said 
lands,  with  the  interest  thereon  at  the  rate  of  forty  per 
centum  per  annum  from  the  respective  dates  when  paid 
until  the  same  is  ftiUy  paid  as  provided  by  law,  be  fore- 
closed in  this  cause  against  said  land,  etc. 

The  district  court  found  the  undivided  one-third  and 
no  more  of  the  said  real  estate  to  be  in  the  plaintiff. 
That  at  the  time  the  taxes  for  the  several  years,  for 
which  said  premises  were  sold,  became  payable,  and 
subsequently  until  the  date  of  sale,  the  plaintiff  owned 
and  had  in  his  possession  on  the  said  premises,  in  said 
county,  sufficient  personal  property  out  of  ^  which  the 
said  taxes  could  have  been  made  by  distress  and  sale  ot 
personal  property,  but  that  no  attempt  was  made,  etc., 
and  entered  a  decree  cancelling  and  setting  aside  the 
said  tax  deeds  of  the  defendant  as  to  the  undivided 
one-third  part  of  the  said  premises  and  no  more. 
From  which  decree  the  cause  is  brought  to  this  court 
by  appeal. 

Several  questions  are  raised  by  the  testimony  touch- 
ing the  title  to  the  real  estate  in  question,  which  we  do 
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not  deem  it  necessary  to  pass  upon.  The  proof  shows 
that  the  plaintiff  had  been  in  possession  of  said  prem- 
ises for  a  period  of  fifteen  years  next  before  the  com- 
mencement of  this  suit,  and  the  only  question  of  gen- 
eral title  which  could  be  raised  is  between  the  plain- 
tiff and  his  wife.  •  While  she  does  not  join  in  this  ac- 
tion as  a  party  plaintiff,  she  will  be  presumed  to  have 
acquiesced  in  the  same  as  being  brought  for  her  benefit 
as  well  as  that  of  her  husband.  The  title  of  the  plain- 
tiff is  good  to  the  whole  of  said  real  estate  as  against 
the  defendant,  and  for  the  purposes  of  this  action. 

The  lands  were  sold  for  the  taxes  of  1869, 1870,  arid 
1871,  but  were  sold  for  the  taxes  of  all  these  years  at 
the  same  time,  to-wit:  September  6,1872;  hence  the 
sales  all  come  under  the  provisions  of  the  act  of  June 
6, 1871  (Gten.  Stat,  sec.  50,  p.  916).  Under  the  provi- 
sions of  that  act  it  was  the  duty  of  the  county  treasurer, , 
before  advertising  or  selling  the  real  estate,  to  have 
seized  the  personal  property  of  the  plaintiff,  and  made 
said  tax  out  of  it  by  sale,  and  his  power  to  proceed 
against  the  land  itself  was  dependent  upon  his  having 
first  exhausted  a  reasonable  effort  to  find  personal 
property,  if  plaintiff  possessed  any  in  the  county.  The 
proof  is  ample  that  during  all  the  time,  from  the  date 
of  listing  the  property  for  the  tax  of  1869  to  the  day 
of  sale,  the  plaintiff  owned  and  had  in  his  possession 
on  the  said  premises  an  abundance  of  personal  prop- 
erty out  of  which  the  taxes  could  have  been  made  by 
dis6*ess  and  sale,  and  that  no  attempt  or  effort  in  that 
direction  was  mcuie  by  the  county  treasurer.  Follow- 
ing the  well  considered  case  of  Johnson  v.  Hahn^  4 
Keb.,  189,  we  are  obliged  to  hold  the  sale  of  the  real 
estate  in  question  void. 

The  defendant's  answer,  or  the  greater  part  of  it,  is 
in  the  nature  of  a  cross  bill  for  foreclosure  of  his  lien 
upon  said  real  estate  for  the  money  paid  at  the  said 


60       SUPREME  COURT  OF  NEBRASKA, 

Pettit  y.  Blfwck. 

sale,  and  for  subsequent  taxes,  claiming  interest  on 
each  sum  at  forty  per  cent  per  annum. 

The  act  of  June  6, 1871,  provides  that:  "Whenever 
the  title  acquired  by  a  purchaser  of  real  estate  at  treas- 
urer's sale  shall  fail,  the  purchaser  at  such  sale,  or  his 
heirs  or  assigns,  shall  have  a  lien  on  the  real  estate  so 
purchased  for  the  full  amount  of  such  purchase  money, 
together  with  interest  thereon  from  the  date  of  such 
purchase  at  the  rate  of  forty  per  cent  per  annum  until 
the  same  is  fully  paid,  and  such  purchaser,  his  heirs, 
or  assigns,  may  pay  all  taxes  lawfully  assessed  on  such 
real  estate  after  such  purchase,  and  when  the  said  title 
shall  fail,  may  have  a  lien  for  all  such  taxes,  together 
with  interest  thereon  from  the  time  of  payment  at  the 
rate  aforesaid,"  etc.     [Gen.  Stat,  Sec.  (118),  p.  936.] 

By  virtue  of  the  assessment  and  levy  of  the  taxes  the 
county  had  a  lien  upon  the  land  therefor;  the  taxes  be- 
came delinquent  and  commenced  to  draw  interest  at 
the  rate  of  one  per  cent  per  month  on  the  first  day  of 
May  of  the  year  following  that  on  which  the  said  taxes 
were  levied  respectively. 

The  statute  provides  that  upon  the  sale  of  such  lands 
for  such  taxes  at  the  time  and  in  the  manner,  and  after 
giving  the  notice  provided  therein,  the  purchaser  shall 
receive  a  certificate  entitling  him  to  a  deed  for  such 
lands  at  the  expiration  of  two  years  from  the  date  of 
such  sale  unless  the  same  be  sooner  redeemed,  etc., 
and  also  provides  that  the  owner  or  occupants  of  any 
land  sold  for  taxes,  or  any  other  person,  may  redeem 
the  same  at  any  time  within  two  years  after  the  day  of 
such  sale  by  paying  the  county  treasurer,  for  the  use  of 
such  purchaser,  his  heirs  or  assigns,  the  sum  mentioned 
in  his  certificate,  with  interest  thereon  at  the  rate  of 
forty  per  cent  per  annum  from  the  date  of  purchase, 
together  with  all  other  taxes  subsequently  paid,  etc. 
(Gen.  Stat.,  Sec.  64,  p.  922.) 
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It  will  be  seen  that  very  important  consequences  are 
attached  to  the  proceeding  called  a  sale.  It  immedi- 
ately raises  the  rate  of  interest  from  twelve  to  forty 
per  centum  per  annum.  This  is  a  pretty  serious  con- 
sequence to  be  wrought  by  the  lapse  of  a  few  moments 
time,  and  the  almost  silent  act  of  sale  by  the  county 
treasurer.  The  law  nowhere  ascribes  this  consequence 
to  the  mere  lapse  of  time;  but  if  for  any  reason  there 
is  no  sale,  as  is  sometimes  the  case  for  years,  the  rate 
of  interest  remains  one  per  cent  per  month. 

In  this  case  there  is  evidence  that  the  county  treas- 
urer went  through  the  forms  of  a  sale  of  these  lands, 
but  that  he  did  so  in  the  absence  of  certain  conditions 
precedent  which,  according  to  the  decisions  of  this 
court  in  the  case  above  referred  to,  were  not  only  nec- 
essary to  the  validity  of  such  sale,  but  the  absence  of 
which  render  such  sale  absolutely  void.  In  other 
words,  render  such  proceedings,  no  sale.  The  legal 
definition  of  the  word  wid  according  to  Webster  is,  "  of 
no  legal  force  or  effect  whatsoever;  null  and  incapable 
of  confirmation  or  ratification."  Pettit  was  no  party 
to  these  proceedings.N  To  him  they  have  no  existence; 
to  him  his  lands  stand  assessed  for  taxes,  taxes  levied 
upon  them  delinquent  and  drawing  interest  at  the  rate 
of  one  per  cent  per  month. 

As  between  John  Black  and  the  county  of  Cass,  the 
case  is  different.  The  county  was  possessed  of  a  lien 
upon  the  lands  of  Pettit  for  taxes;  the  county  treasurer, 
acting  in  a  capacity  quite  analogous  to  that  of  agent  of 
the  county,  sold  the  lands  to  Black.  Kow  while  this 
sale  was  inoperative  to  pass  even  an  inchoate  title  to 
the  lands,  yet,  together  with  the  receipt  and  retention 
of  the  money  from  Black,  it  was  sufficient  as  the  foun- 
dation for  the  ratification  by  the  county  of  the  sale  and 
transfer  of  its  lien  for  these  taxes  to  him.  It  will  be 
presumed  that  the  county  treasurer  paid  the  money  re- 
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ceived  from  Black  into  the  county  treasury,  and  that 
the  county,  having  retained  the  same  for  several  years, 
has  ratified  the  acts  of  her  officer  in  respect  to  the  same. 
Black  will  therefore  be  subrogated  to  all  the  rights  of 
the  county  in  the  premises.  And  while  we  are  not 
called  upon  in  this  case  to  express  any  opinion  as  to 
whether  he  has  any  claims  on  the  county  for  the  differ- 
ence between  twelve  and  forty  per  cent  interest  on  the 
money  paid  by  him,  yet  it  must  be  obvious  that  no 
reason  or  principle  stands  in  the  way  of  Pettit  redeem- 
ing his  land  by  paying  the  taxes  and  interest  thereon 
at  the  same  rate  as  before  these  void  proceedings. 

In  the  case  of  Peet  V.  (yBrien,  5  Nebraska,  860, 
this  court  held  that  "the  title  acquired  by  a  pur- 
chaser at  tax  sale  might  be  said  to  fail  when  it  should 
be  pronounced  invalid  by  tUe  judgment  or  decree  of  a 
court  of  competent  jurisdiction  over  the  subject  matter, 
and  that  an  action  to  foreclose  such  lien  cannot  be 
maintained  until  the  expiration  of  the  time  limited  by 
law  to  redeem  nor  until  there  is  a  failure  of  the  title 
acquired  by  the  purchaser  under  the  law.  Until  both 
these  events  occur  the  court  has  no  jurisdiction  in  an 
action  of  foreclosure."  But  in  this  case  the  action 
having  been  brought  by  Pettit  for  the  purpose  of  having 
the  tax  deeds  declared  null  and  void  and  the  cloud 
which  they  cast  on  his  title  removed,  and  the  court 
having  taken  jurisdiction  of  the  case  for  that  purpose, 
will,  upon  familiar  principles  of  equity  practice,  retain 
it  for  the  purpose  of  foreclosing  and  enforcing  the  lien 
on  the  lands  for  the  taxes  and  interest  and  of  adminis- 
tering fall  justice  between  the  parties  as  to  all  matters 
embraced  in  or  necessarily  connected  with  the  case. 

The  decree  of  the  district  court  will  be  reversed  and 
a  decree  entered  in  this  court  in  conformity  with  this 
opinion. 

Decree  accordingly. 
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The  State  of  Nebraska,  plaintiff  in  error,  v.  Chris- 
tian L.  Eeim  and  Henry  Grable,  defendants  in 

ERROR. 

Iioan  or  Deposit  of  Pablio  Money.  The  petition  states  that 
the  plaintiff  deposited  two  thousand  dollars  with  the  defendants, 
who  were  bankers,  etc.,  for  safe  keeping,  to  be  delivered  up  on 
demand;  that  it  was  afterwards  demanded  and  payment  re- 
fused. Heldy  on  demurrer,  that  an  unauthorized  or  unratified 
loan  or  deposit  of  public  money  constitutes  no  cause  of  action  in 
the  name  of  the  state. 

Error  from  Lancaster  county. 

George  H.  Roberts^  Attorney  Generaly  and  Larnij  BU- 
UngsUy  ^  Lambertsonj  for  plaintiff  in  error. 

Two  points  were  especially  relied  on  in  the  court  be- 
low. 

1.  That  the  petition  does  not  show  that  the  state  is 
the  real  party  in  interest.  • 

2.  That  the  petition  does  not  show  that  the  money 
was  deposited  pursuant  to  any  law  or  authority. 

Upon  the  first  point  we  say :  The  defendants  are 
not  in  a  position  on  this  demurrer  to  contest  this  point. 
The  allegation  of  the  petition  is  that  (he  state  deposited 
it  under  an  agreement  that  it  should  be  delivered  up 
on  demand.  And  that  demand  had  been  made  for  it. 
There  is  not  anything  on  the  fiwe  of  the  petition  to 
show  any  illegality  in  the  deposit  of  the  money.  Ille- 
gality will  not  be  presumed.  It  being  a  matter  in 
which  the  state  was  interested  the  state  had  a  right  to 
sue.  Laws,  1877,  p.  24,  sec.  16.  People  v.  FatrchUds, 
15  N.  Y.  Supreme  Court,  884.  State  v.  Dubudet,  27 
La.  Ann.,  29.  And  if  the  moneys  were  state  moneys 
or  public  moneys  and  were  illegally  deposited  there, 
would  the  condition  of  the  defendants  be  any  better? 
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A  public  officer  or  board  cannot,  in  their  own  names  or 
officially,  maintain  an  action  for  public  moneys  even  in 
cases  where  they  are  entitled  to  its  possession  and  con- 
trol unless  specially  authorized  by  statute.  Begents  v. 
McConneUy  6  Neb.,  426.  Gommissioners  v.  Perry ^  5  Ohio, 
56.  Hunter  v.  Qmrndssioners^  10  Ohio  State,  615.  State 
V.  Grant,  7  Blackf.,  78.  State  v.  Wright,  8  Blackf.,  66. 
While  if  the  defendants  wrongfully  became  possessed 
of  the  money  the  state  may  recover  it  in  its  own  name. 
McQmn  v.  The  State,  4  Neb.,  824. 

Upon  the  second  point  we  urge  that  under  our  stat- 
utes all  public  moneys  retain  the  character  of  public 
moneys  into  whosesoever  hands  they  come  that  has  no- 
tice of  their  character.  By  section  2,  article  IV,  all  pub- 
lic moneys  are  to  be  received  and  kept  by  the  state 
treasurer,  but  in  what  vault,  safe,  or  place,  or  where,  is 
not  specified ;  and  he  is  to  disburse  the  public  moneys 
on  warrants,  etc.,  drawn  on  the  treasury — ^he  is  liable  to 
a  penalty  for  not  paying  when  the  money  is  in  the  state 
treasury — and  "  all  money  "  may  be  counted  by  a  com- 
mittee of  the  legislature,  etc.  Still  farther,  by  chapter 
46,  he  is  said  to  be  merely  "  intrusted  "  with  it.  So  also 
by  section  124,  pages  749  and  750  of  the  code  of  crimi- 
nal procedure,  the  stamp  of  the  ownership  of  the  state 
is  fixed  on  all  public  moneys  in  the  several  officers' 
hands,  and  in  the  hands  of  all  other  persons  to  whom 
they  come  with  notice  of  their  character.  And  the  re- 
fusal of  any  such  officer  or  person,  whether  in  office  or 
out  of  office,  to  pay  any  draft,  order,  or  warrant,  which 
may  be  drawn  upon  him  by  the  proper  officer  for  any 
public  money  in  his  hands,  no  matter  in  what  capacity 
the  same  may  have  been  received  or  may  be  held  by 
him,  renders  the  party  liable.  Now  the  state  could  only 
deposit  the  money  by  or  through  some  of  its  officers. 
If  the  deposit  was  rightful,  the  state  rightfully  can  re- 
cover the  same.     If  the  deposit  was  wrongful,  the  state 
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can  recover  the  money  under  the  authority  of  McOcmn 
V.  The  State  cited  afcove. 

Schoenhdt  ^  ThomaSy  for  defendant  in  error. 

The  state  of  Nebraska  has  committed  the  care,  cus- 
tody, and  control  of  all  money  belong  to  it,  to  the  state 
treasurer,  who  is  required  to  give  bond  for  the  faithful 
performance  of  his  duties.  Gten.  Stat,  pp.  99,  100,. 
480, 1016.  The  treasurer  is  not,  like  a  trustee  or  an 
agent,  the  mere  bailee  or  custodian  of  the  money  in 
his  hands.  The  money  which  he  receives  becomes  his 
own  money,  and  he  is  liable  absolutely  for  it  to  the 
state  on  his  official  bond.  He  is  held  to  almost,  if  not 
quite,  the  same  degree  of  liability  as  if  he  were  an  in- 
surer of  the  safety  of  the  money.  Shdton  v.  StatCy  53 
Ind.,  881.  Perky  v.  Muskegon^  82  Mich.j^l82,  and  au- 
thorities there  cited.  The  petition  in  the  case  at  bar 
alleges  a  deposit  by  the  state  payable  on  demand,  a 
subsequent  demand  and  refusal,  and  then  asks  for 
judgment  for  the  money  with  interest.  We  contend 
that  this  is  not  an  allegation  of  a  special  deposit,  but 
of  a  loan  of  the  money,  and  that  the  prayer  for  inter- 
est shows  that  to  be  the  fact.  State  v.  Buttle' s  Hx%  8 
Ohio  St.,  809.  Perley  v.  Muskegon^  82  Mich.,  182.  If 
the  treasurer  has  deposited  or  loaned  any  of  the  state 
money,  he  must  recover  it  in  his  own  name  and  not  in 
that  of  the  state.  K  the  money  cannot  be  collected, 
the  loss  must  fall  upon  the  treasurer-  and  not  upon  the 
state.  This  action  is  evidently  for  the  benefit  of  the 
treasurer  and  to  release  him  and  his  sureties  from  all 
liability  on  his  official  bond.  We  think  no  advantage 
can  be  derived  for  them  by  alleging  that  the  deposit  or 
loan  was  made  by  the  state  and  not  by  the  treasurer. 
As  the  treasurer  has  all  the  money  in  bis  custody,  it  is 
impossible  for  the  state  to  loan  or  deposit  any  part  of 
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it  without  the  intervention  of  the  treasurer.  If  the 
state  itself  deposited  the  money  in  question  as  alleged, 
it  could  have  done  so  only  by  an  act  of  its  legislature, 
giving  authority  to  the  treasurer  to  make  the  deposit. 
Certainly  none  of  the  state  officers,  nor  all  of  them 
combined,  could  have  given  such  authority.  The  legis- 
lature itself  could  have  given  such  authority  in  no 
other  mode  than  by  general  law,  and  if  the  treasurer 
miade  the  loan  or  deposit  without  authority,  the  state 
could  have  ratified  his  unauthorized  act  only  by  its 
legislature  and  by  general  law.  In  deciding  the  de- 
murrer in  the  case  at  bar,  this  court  will  take  judicial 
notice  of  all  general  laws,  and  of  the  fact  that  no  law 
has  ever  been  passed  authorizing  the  loan  or  deposit  in 
question,  or  ratifying  the  same  after  it  was  made,  or 
authorizing  the  institution  of  this  action. 

Cobb,  J. 

The  state,  by  the  attorney  general  and  other  attor- 
neys, brought  this  action  against  the  defendants  for  two 
thousand  dollars,  which  it  is  alleged  in  the  petition  it 
deposited  with  the  defendants,  who  were  copartners  in 
the  business  of  banking  at  the  city  of  Falls  City,  in 
the  state  of  Nebraska,  imder  the  style  and  firm  name 
of  C.  L.  Keim  &  Co.,  for  safe  keeping,  to  be  delivered 
to  the  said  plaintiff  on  demand.  That  the  same  was 
afterwards  demanded  and  payment  thereof  refused,  etc. 

Keim,  one  of  the  defendants,  demurred  to  the  peti^- 
tion,  and  assigned,  with  other  grounds  of  demurrer, 
that  the  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  said  plaintiff 
and  against  the  said  defendant.  The  district  court 
sustained  the  demurrer  and  rendered  judgment  for  the 
defendant.  No  service  of  process  was  had  on  the  de- 
fendant Grable. 
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By  article  IV  of  the  General  Statutes,  p.  1016,  it  is 
made  the  duty  of  the  state  treasurer  to  reside  and  keep 
his  office  at  the  seat  of  government;  to  receive  and 
keep  all  moneys  of  the  state,  not  expressly  required  to 
be  received -and  kept  by  some  other  person*  By  sec- 
tion 124  of  chapter  LViii,  of  the  same  statutes,  p. 
749,  all  investments  or  loans  of  the  state  money  are 
prohibited.  The  depositing  of  the  $2,000  in  the  bank 
of  the  defendants  was  a  loan  in  its  legal  effect.  Com- 
mercial  Bank  of  Atbatiy  v.  HtcgheSj  17  Wend.,  100. 
Southern  Loan  Co.  v.  Morris^  2  Barr,  175. 

The  state  could  not  have  made  this  loan  in  point  of 
fact  without  the  intervention  of  some  officer  or  agent. 
I^To  officer  or  agent  of  the  state  could  make  such  loan 
or  deposit  without  a  violation  of  the  law  above  referred 
to,  which  violation  would  render  such  officer  or  agent 
both  personally  and  officially  liable  to  the  state  for  the 
money  so  loaned  or  deposited,  while  no  such  unauthor- 
ized act  would  bind  the  state.  The  reverse  of  this 
proposition  must  be  equally  true,  that  the  state  would 
thereby  acquire  no  right  of  action  except  as  against  its 
officer  or  agent  on  his  official  bond,  or  for  a  violation 
of  law,  or  in  a  proper  case  against  parties  who  might 
be  guilty  of  a  conspiracy  with  such  officer  or  agent  to 
unlawfully  obtain  possession  of  the  public  money  by 
means  of  such  loan  or  deposit. 

It  is  true  that  although  such  loaning  or  depositing 
of  the  public  money  was  unauthorized  and  contrary  to 
the  spirit  and  policy  of  our  government,  yet  after  it 
was  done  in  point  of  fact  it  could  be  ratified  by  the 
state.  But  such  ratification  could,  under  our  constitu- 
tion, only  be  by  public  law,  and  this  court  will  take 
judicial  notice  of  any  such  law  or  the  absence  thereof. 

The  transaction  set  forth  in  the  plaintift''s  petition 
not  being  originally  binding  on  the  state  and  not  having 
been  assumed  or  ratified  by  it,  constitutes  no  cause  of 


68        SUPREME  COURT  OF  NEBRASKA, 

f ^ 

Boyer  v.  Barr. 

action  on  the  part  of  the  state  against  the  defen- 
dants. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 


Gborob  "W.  Boyeb,  plaintiff  in  brbob,  v.  William 

Babb,  defendant  in  erbob. 

PonitiTe,  Exemplary,  or  VindiotiTe  Damages.    In  a  civil 

action  in  the  nature  of  trespass  vi  et  armis  for  an  assault  and 
battery,  an  amount  of  damages  equal  to  the  full  compensation  of 
the  plaintiff  for  the  injury  sustained  by  him  cannot  be  increased 
by  the  addition  of  a  fine  for  the  punishment  of  the  defendant. 

Ebbob  from  the  Lancaster  county  district  court 
Hunter  ^  Sawyer y  for  plaintiff  in  error. 

1.  Where  the  civil  action  is  based  upon  acts  which 
constitute  a  crime  under  the  laws  of  the  state,  no  puni- 
.tive  damages  can  be  allowed  in  the  civil  action.  Aus- 
tin  V.  WUsoUj  4  Cush.,  278.  Fay  v.  Parker y  58  N.  H., 
842.  Taior  v.  Sutson^  5  Ind.,  822.  NoUaman  v.  Rickety 
18  Ind.,  850.  Humphries  v.  Johnson^  20  Ind.,  190. 
Cherry  v.  McCaUy  28  Ga.,  198.  Southwick  v.  Wardj  7 
Jones  (N.  C),  64.  Freese  v.  THp,  70  HI.,  496.  Albrecht 
V.  Walker,  78  111.,  69. 

2.  Punitive  damages  assessed  in  a  civil  action  are 
said  to  be  allowed  "  when  malice  mingles  in  the  con- 
troversy,*' not  as  compensation  to  the  plaintiff,  but  as 
"an  example  to  deter  others.*'  These  grounds  are 
identical.  The  same  facts  that  prove  the  crime  are  also 
relied  upon  as  ground  for  punitive  damages.  Scholas- 
tic men  may  draw  distinctions,  but  nature  has  made  no 
difference.     More  than  one  punishment  for  the  same 
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offense  is  prohibited  by  sec.  12,  art.  I,  of  constitutioli 
of  Nebraska;  also  by  the  common  law.  4  Bl.  Com., 
835.  Vmied  States  v.  Gilbert^  cited  in  Vol.  1,  Arch. 
Crim.  Plead,  and  Prac.,  889. 

8.  Punitive  damages  can  be  regarded  only  as  fines 
or  penalties,  and  under  sec.  6,  art.  VJJUL,  constitution  of 
Nebraska,  they  must  be  held  as  an  inviolate  trust  as  a 
part  of  the  school  fund.  Atchison  ^  Nehraska  JR.  R,  Co. 
V.  Baij/y  6  Neb.  9  87,  and  cases  there  cited.  Steele  v.  State^ 
5  Blackf.  (Ind.),  110. 

Larnhy  BiUingsley^  ^  Larnhertson^  for  defendant  in 
error. 

Exemplary  damages,  or  damages  beyond  compensa- 
tion for  the  injury  done,  are  recoverable  in  an  action 
for  assault  and  battery,  especially  when  the  injury  is 
attended  with  circumstances  of  aggravation,  or  when 
malice  and  oppression  appear.  A  previous  conviction 
and  fine  for  an  assault  and  battery  is  no  bar  to  the  re- 
covery of  exemplary  damages  in  a  civil  action  for  the 
same  assault  and  battery.  Wiley  v.  Keokuk,  6  Kan.,  94. 
Ward  V.  Ward,  41  Iowa,  686.  Cook  v.  EUis,  6  Hill,  466. 
Boherts  v.  Mason,  10  Ohio  State,  277.  Sedgwick  on 
Damages,  6th  Ed.,  page  669.  Fry  v,  Bennett,  4  Duer, 
247.  Sndthwith  v.  Ward,  7  Jones  L.  R.  (IST.  C),  64. 
Johnston  v.  Orawford,  Phillips  L.  R.  (N.  C),  842.  Hod- 
ley  V.  Watson,  45  Vermont,  289.  Hendrickson  r..  Kings- 
bury, 21  Iowa,  879.  Field  on  Damages,  sec.  89,  page 
105.  McWiUiams  v.  Bragg,  8  "Wis.,  424.  Birchard  v. 
Booth,  4  Wis.,  67.  Malone  v.  Murphy,  2  Kan.,  261. 
Chiles  V.  Drake,  2  Met.  (Ky.),  146.  8  Johns.,  64.  14 
Johns.,  852.  4  Seld.,  462.  Opinion  of  Chief  Justice 
Ryan,  Central  Law  Journal,  Vol.  7,  No.  11,  page  208. 
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Cobb,  J. 

This  was  an  action  of  trespass  for  an  assault  and  bat- 
tery, brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  originally  in  the  county  court,  and 
carried  to  the  district  court  of  Lancaster  county  by 
appeal,  where  thei:e  was  a  trial  to  a  jury  and  a  verdict 
and  judgment  for  two  hundred  dollars  in  fisivor  of  the 
plaintiff  below,  and  brought  to  this  court  by  petition 
in  error  on  exceptions  to  the  charge  of  the  judge. 

The  following  instructions  were  given  at  the  request 
of  defendant  in  error,  and  excepted  to  by  plaintiff  in 
error: 

1.  The  defendant  admits  that  he  committed  the  as- 
sault and  battery  charged  upon  the  plaintiff.  Tour 
verdict  should  therefore  be  for  the  plaintiff. 

2.  In  assessing  the  amount  of  damages  which  the  plain- 
tiff should  recover,  if  you  find  that  the  defendant  ftcted 
deliberately  and  maliciously,  you  should  recompense 
the  plaintiff  for— i?Yr5^,  His  mental  suffering,  the  insult 
effected  and  the  sense  of  degradation  felt  by  the  plain- 
tiff; Second^  You  should  also  give  compensation  for  the 
pains  suffered  by  the  plaintiff  consequent  on  the  beat- 
ing; Thirdy  You  should  also  take  into  account  the 
place  where  the  defendant  beat  the  plaintiff',  whether 
it  was  a  public  place;  the  injury  to  the  plaintiffs  social 
standing.  The  feet  that  Mr.  Boyer  has  been  fined  by 
Justice  Taylor  for  the  assault  and  battery  complained 
of  in  this  action  will  not  bar  a  recovery  for  damages^in 
this  action.  In  addition  to  compensating  plaintiff  for 
injury  actually  committed,  you  may  assess  other  dam- 
ges  as  of  a  punitive  or  exemplary  character. 

It  appears  from  the  pleadings  certified  in  the  record 
that  before  the  commencement  of  said  action,  the  plain- 
tiff in  error  was  arrested  and  taken  before  a  justice  of 
the  peace  and  fined  for  the  said  assault  and  battery,  and 
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that  he  paid  the  fine;   the  bpna  fides  o^  which  proceed- 
ing was  however  denied  by  the  defendant  in  error. 

The  only  question  presented  to  this  court  is  upon 
the  second  instruction 'and  the  last  paragraph  of  it, 
upon  which  the  plaintiff  in  error  makes  the  point  that 
where  the  civil  action  is  based  upon  acts  which  consti- 
tute a  crime,  under  the  laws  of  the  state  punishable  by 
fine  or  imprisonment,  no  punitive  or  exemplary  dama- 
ges  can  be  allowed  in  the  civil  action. 

Whatever  views  this  court  may  arrive  at  upon  this 
question,  it  will  be  a  hopeless  task  to  endeavor  to  recon- 
cile them  either  with  the  adjudicated  cases,  or  the  con- 
clusions of  eminent  text  writers  of  either  this  country 
or  England,  for  so  far  as  we  have  been  able  to  examine 
them  they  are  pretty  evenly  divided  both  in  numbers 
and  weight  of  authority. 

Some  of  the  courts  express  regret  at  being  compelled 
by  force  of  precedent  to  hold  in  favor  of  allowing  puni- 
tive damages  in  similar  cases,  while,  were  it  a  new  ques- 
tion, their  judgment  would  condemn  it 

In  a  late  case  the  supreme  court  of  Wisconsin, 
through  Chief  Justice  Ryan,  uses  the  following  lan- 
guage in  a  case  exactly  in  point:  **  The  argument  and 
consideration  of  this  case  have  gone  to  confirm  the 
present  members  of  this  court  in  their  disapprobation 
of  the  rule  of  exemplary  damages,  which  they  have  in- 
herited. But  they  fear  to  complicate  the  difficulties 
and  incongruities  of  the  rule  by  the  exception  urged, 
and  do  not  feel  at  liberty  to  change  or  modify  the  rule 
at  so  late  a  day  against  the  general  authority  else- 
where. As  suggested  in  Baas  v.  Bailway  Cb. ,  if  a  change 
should  now  be  made  it  lies  with  the  legislature  rather 
than  the  court  to  abrogate  or  modify  a  rule  running 
through  the  entire  body  of  the  reports  of  the  state. 
As  was  once  well  observed,  courts  cannot  be  always 
inquiring  into  the  original  justice  or  wisdom  of  rules 
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long  established  and  accepted."    Brown  y.  Swinefard^ 
Central  Law  Journal,  Vol.  7,  No.  11,  p.  208. 

Mr.  Justice  Foster  in  his  exhaustive  opinion  in  Fay 
V.  Parker^  58.  N".  H.,  842,  says,  speaking  of  punitive 
damages:     "Now  why  all  this  unnecessary  trouble, 
conftision,  and  perplexity,  when  the  course  of  procedure 
should  be  plain,  straight,  and  uninterrupted?    The 
true  rule,  simple  and  just,  is  to  keep  the  civil  and  the 
criminal  process  and  practice  distinct  and  separate. 
Let  the  criminal  law  deal  with  the  criminal,  and  admin- 
ister punishment  for  the  legitimate  purpose  and  end  of 
punishment,  namely,  the  reformation  of  the  offender 
and  the  safety  of  the  people.    Let  the  individual  whose 
rights  are  infringed  and  who  has  suffered  injury  go  to 
the  civil  courts  and  there  obtain  full  and  ample  repara- 
tion and  compensation;  but  let  him  not  thus  obtain  the 
*  fruits'  to  which  he  is  not  entitled  and  which  belong 
to  others.     Why  longer  tolerate  a  fiilse  doctrine  which 
in  practical  exemplification  deprives  a  defendant  of  his 
constitutional  right  of  indictment  or  complaint  on  oath, 
before   being  called  into  court — deprives  him  of  the 
right  of  meeting  the  witnesses  against  him  face  to  face 
—deprives  him  of  the  right  of  not  being  compelled  to 
testify  against  himself — deprives  him  of  the  right  of 
being  acquitted  unless  the  proof  of  his  offense  is  estab- 
lished beyond  all  reasonable  doubt — deprives  him  of 
the  right  of  not  being  punished  twice  for  the  same  of- 
fense?   Punitive  damages  destroy  every  constitutional 
safeguard  within  their  reach.     And  what  is  to  be 
gained  by  this  annihilation  and  obliteration  of  funda- 
mental law?    The  sole  object  in  its  practical  results 
seems  to  be  to  give  a  plaintiff  something  which  he  does 
not  claim  in  his  declaration.     If  justice  to  the  plaintiff 
required  the  desti:uction  of  the  constitution  there  would 
be  some  pretext  for  wishing  the  constitution  were  de- 
stroyed.   But  why  demolish  the  plainest  guaranties  of 


OCTOBER  TERM,  1878.      .  73 

Boyer  t.  Barr. 

that  instrument  and  explode  the  very  foundation  upon 
which  constitutional  guaranties  are  based,  for  no  other 
purpose  than  to  perpetuate  false  theories  and  develop 
unwholesome  firuits  ?  Undoubtedly  this  pernicious  doe- 
trine  *has  become  so  fixed  in  the  law/  to  repeat  the 
language  of  Mr.  Justice  Campbell,  of  Michigan, '  that 
it  may  be  difficult  to  get  rid  of  it.  But  it  is  the  busi- 
naps  of  courts  to  deal  with  difficulties;  and  this  heresy 
fllrould  be  taken  in  hand  without  favor,  firmly  and  fear- 
lessly.' It  was  once  said  *If  thy  right  eye  offend  thee 
pluck  it  out  *  *  and  if  thy  right  hand  oflend 
thee  cut  it  off,'  wherefore  not  reluctantly  should  we  • 
apply  the  knife  to  this  deformity,  concerning"  which 
every  true  member  of  the  sound  and  healthy  body  of 
the  law  may  well  exclaim,  *I  have  no  need  of  thee.' " 

To  this  court  the  question  of  punitive,  vindictive,  or 
exemplary  damages  is  tabularaza,  it  now  being  presented 
for  the  fiirst  time.  And  being  thus  called  upon  to  lay 
the  foundation  for  future  adjudications  on  this  subject 
in  this  state,  we  are  warned  to  avoid  a  line  of  construc- 
tion which  seems  to  have  been  the  fruitfiil  source  of  so 
much  difficulty  otherwhere,  apd  to  follow  those  prece- 
dents and  authorities  which  are  the  most  satisfactory 
to  our  judgment,  and  which  do  not  seem  to  have  led  to 
any  embarrassing  complications  in  their  administration. 

Mr.  Justice  Metcalf  says  "whether  exemplary,  vin- 
dictive, or  punitive  damages — ^that  is  damages  beyond 
a  compensation  or  satisfaction  for  the  plaintiff's  injury 
—can  ever  be  legally  awarded  as  an  example  to  deter 
others  from  committing  a  similar  injury,  or  as  a  pun- 
ishment of  the  defendant  for  his  malignity  or  wanton 
violation  of  social  duty  in  committing  the  injury  which 
is  the  subject  of  the  suit,  is  a  question  upon  which  we 
are  not  now  required  nor  disposed  to  express  an  opin- 
ion. The  arguments  and  the  authorities  on  both  sides 
of  this  question  are  to  be  found  in  2  Greenl.  on  Evi- 
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dence,  tit.  Damages,  and  Sedgwick  on  Damages,  89,  et 
seq.  If  such  damages  are  ever  recoverable  we  are 
clearly  of  the  opinion  that  they  cannot  be  recovered  in 
an  action  for  an  injury  which  is  also  punishable  by  in- 
dictment, as  libel  and  assault  and  battery.  If  they 
could  be,  the  defendant  might  be  punished  twice  for 
the  same  act."    Austin  v.  Wilson^  4  Gushing,  273. 

The  supreme  court  of  Indiana  say :  *'  Taber  was  lia- 
ble to  indictment  for  the  assault  and  battery  chargea  in 
this  action  and  damages  could  not  therefore  be  given 
beyond  a  compensation  for  the  plaintiffs  injury.  He 
was  not,  it  is  true,  confined  to  the  proof  of  actual  pecu- 
niary loss;  the  jury  might  have  taken  into  considera- 
tion every  circumstance  of  the  act  which  injuriously 
affected  the  plaintiff,  not  only  in  his  property,  but  in 
his  person,  his  peace  of  mind — ^in  short,  in  his  individual 
happiness.  But  we  think  the  jury  had  no  rights  as 
charged  by  the  circuit  court,  to  give  such  additional 
damages  as  would  tend  to  prevent  such  conduct,  and 
give  peace  and  security  to  private  rights  and  the  com- 
munity in  general.''     Taber  v.  Hutson,  5  Ind.,  322. 

The  late  venerable  SiduiBy  Breese,  in  an  action  brought 
by  a  woman  against  a  brewer  for  damages  for  selling 
her  husband  beer  on  Sunday  and  making  him  drunk, 
uses  the  following  language:  "Again  this  court  held 
in  Freese  v.  THpp,  supra,  that  damages  could  not  be 
awarded  by  way  of  punishment  of  the  seller,  as  the  law 
has  provided  for  that  by  indictment,  to  be  followed  by 
fine  and  imprisonment,  *  Vengeance  is  mine,'  saith  the 
law.  *  *  *  If  appellant's  conduct  was  in 
violation  of  law  and  outraged  the  public,  the  public 
have  their  remedy  by  indictment,  and  punishment  of 
the  guilty  will  assuredly  follow.  Can  the  law  be  said  to 
be  vindicated  by  putting  money  in  the  pockets  of  an 
individual  under  the  claim  of  a  real  or  fancied  wrong 
done  by  another?"     Albrecht  v.  Walker,  73  HI.,  69. 


OCTOBER  TERM,  1878. 


75 


Payne  y.  BrljiCf?^. 


Approving  as  this  court  does  of  the  law  as  laid  down 
in  the  above  cases,  we  cannot  approve  of  the  latter 
clause  of  the  second  charge  given  by  the  district  judge 
on  the  trial  of  this  cause,  and  for  that  reason  there  must 
be  a  new  trial. 


Bevebseb  and  bbmanded. 


MosBS  TJ.  Payne,  plaintiff  in  bbbob,  v.   Clinton 
Bbiggs  and  John  L  Redice,  defendants  in  ebbob. 

1.  Pleading:    bxplt.    A  reply  must  be  made  to  aU  the  material 

allegations  of  new  matter  contained  in  an  answer,  or  they  will 
be  taken  as  true. 

2.  Depositions:    tsnxtk.    The  certificate  of  the  officer  taking* 

a  deposition  ought  to  show  on  its  face  the  county  and  state  or 
country  where  the  same  is  taken,  as  well  as  the  state  or  country 
fh>m  which  the  officer  derived  his  official  character. 

8.  ;     QUJCBE.    Whether  it  is  proper  to  take  depositions  in 

the  office  of  one  of  the  parties  or  of  his  attorney,  or  before  an 
officer  who  is  also  the  clerk  or  student  of  such  party  or  attorney  ? 

Ebbob  from  the  district  court  for  Otoe  county.  The 
case  is  stated  in  the  opinion.  Payne  was  defendant 
below  and,  judgment,  being  rendered  against  him, 
brought  the  cause  up  by  petition  in  error. 

George  W.  CoveUy  for  plaintiff  in  error. 

M  F.  Warreny  for  defendant  in  error. 

Cobb,  J. 

The  plaintiflfe  in  their  petition  allege  that  on  the  first 
day  of  August,  1872,  the  defendant  was  indebted  to 
them  yi  the  sum  of  nine  hundred  and  fifty  dollars  bal- 
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ance  of  contract  price  for  the  work,  care,  diligence, 
and  attendance  of  the  plainti&,  by  the  said  plaintiffs 
before  that  time  performed  and  bestowed  as  the  at- 
torneys and  solicitors  of  and  for  the  said  defendant, 
and  at  the  defendant's  special  instance  and  request,  in 
and  about  prosecuting  and  defending  certain  interests 
of  the  defendant  against  one  Jasper  A.  Ware,  in  the 
bankruptcy  court  of  'the  United  States  for  the  state  of 
Nebraska,  and  performing  other  business  as  such  at- 
toi^neys  and  solicitors  for  the  said  defendant,  and  at 
his  request,  and  the  advice  and  counsel  by  the  said 
plaintiffs  as  such  attorneys  to  and  for  the  said  defend- 
ant, and  about  his  business  at  his  like  request — ^which 
services,  as  aforesaid  rendered  and  performed,  were  of 
the  value  of  one  thousand  dollars;  that  the  said  de- 
fendant promised  and  agreed  to  pay  said  plaintifis  for 
and  on  account  of  their  services  in  the  business  of  de- 
fendant's claim  against  the  said  Ware  as  aforesaid,  in 
the  year  1872,  the  said  sum  of  one  thousand  dollars. 
That  the  said  sum  is  due  and  unpaid,  except  the  sum 
of  fifty  dollars,"  etc. 

To  which  the  defendant  made  answer,  and  set  up 
three  defenses.  His  first  defense  consists  almost  en- 
tirely of  negative  matter,  ,in  which  he  denies  all  of  the 
material  allegations  of  the  petition.  In  his  second 
defense  he  alleges  "that  on  the  25th  day  of  May, 
1872,  he. employed  plaintiffs  as  his  attorneys  and  solici- 
tors to  represent  and  prosecute  his  entire  claim, 
amounting  at  that  time  to  the  sum  of  about  twenty  to 
thirty  thousand  dollars  against  one  Jasper  A.  Ware, 
in  the  bankruptcy  court  of  the  United  States  for  the 
district  of  Nebraska ;  that  in  and  by  the  terms  of  such 
employment  this  defendant  was  to  pay  plaintiffs,  and 
did  pay  them,  fifty  dollars  in  cash  in  full  settlement  and 
payment  for  all  their  services  in  case  the  creditors  of 
Jasper  A.  Ware,  including  this  defendant  as  well  as 
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those  who  had  at  that  time  commenced  proceedings  in 
bankruptcy  against  J.  A.  Ware,  which  were  then 
pending,  should  discontinue  such  proceedings  and  take 
their  several  claims  against  Ware  put  of  bankruptcy 
by  consenting  to  and  accepting  an  assignment  of  all 
the  real  estate  and  personal  property  belonging  to  J. 
A.  Ware,  from  said  Ware  and  Ellen  H.  Ware,  his 
wife,  to  John  H.  Tomlin  and  Russell  McOomas  as  as- 
signees and  trustees  of  and  for  said  Ware  and  his  sev- 
eral creditors,  which  said  assignment  was  at  that  time 
in  contemplation.  That  in  case  such  'assignment  was 
not  made  and  such  discontinuance  had  thereunder, 
the  said  payment  of  fifty  dollars  was  to  be  considered 
a  retainer  fee  for  the  services  of  said  plaintifis  as  at- 
torneys and  solicitors  of  the  said  defendant,  in  the  mat- 
ter of  the  bankruptcy  of  J.  A.  Ware,  and  that  in  such^ 
case  the  said  plaintifis  agreed  to  represent  and  prose- 
cute to  final  conclusion  the  entire  claims  of  this  defend- 

• 

ant  in  said  bankruptcy  court,  until  settled  in  that  court, 
for  the  additional  sum  of  nine  hundred  and  fifty  dol- 
lars. That  in  truth  and  in  fact  such  assignment  was, 
on  or  about  the  nineteenth  day  of  August,  1872,  made 
to  the  said  John  H.  Tomlin  and  R.  H.  McComas  by 
the  said  Jasper  A.  Ware  and  Ellen  H.  Ware  his  wife, 
and  accepted  by  this  defendant  and  the  petitioners  in 
bankruptcy  as  well  as  other  creditors  of  said  Ware  not 
petitioning,  and  this  defendant,  after  said  trust  was  ac- 
cepted and  acted  upon  by  the  said  assignees,  discon- 
tinued his  proceedings  in  bankruptcy  by  directing  his 
said  attorneys  to  dismiss  his  said  petition  against  the 
said  Jasper  A.  Ware.  That  in  truth  and  in  fact  no 
services  whatever  were  performed  by  said  plaintiffs  for 
this  defendant,  except  filing  his  petition  in  bankruptcy 
against  Jasper  A.  Ware,  and  dismissing  the  same  by 
this  defendant's  direction  as  aforesaid,  and  that  the 
said  fifty  dollars  in  cash  was  to  be  compensation  in  full 
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for  all  the  services  rendered  in  that  matter  by  plaintiffs 
for  defendant,  and  was  paid  by  defendant  as  such  com- 
pensation in  full  for  all  services  rendered  by  plaintifts 
for  defendant  in  the  matter  of  the  bankruptcy  of  J.  A, 
Ware.  That  plaintiffs  did  or  performed  no  services 
whatever  for  defendant  as  attorneys  and  solicitors  ex- 
cept such  as  were  contracted  to  be  performed  by  them 
for  the  said  sum  of  fifty  dollars  as  payment  in  full. 
Defendant  further  avers  that  no  other  or  different  con- 
tract than  th^  one  hereinbefore  set  forth  was  made  by 
and  between  plaintiffs  and  defendant,  and  that  plain- 
tiflfe  did  not  perform  any  services  for  him  other  than 
those  that  were  to  be  performed  by  them  under  the 
first  clause  of  the  contract  hereinbefore  set  forth,  and 
that  they  have  been  paid  in  ftiU  by  this  defendant  for 
such  services.'' 

To  this  answer  no  reply  was  made.  To  be  sure 
there  ie  a  reply  copied  in  the  transcript,  but  in  the  cor- 
tificate  of  the  clerk  he  states  that  it  never  was  file  1  in 
this  cause,  but  was  found  among  the  papers  after  tlie 
same  was  disposed  of,  and  was  put  into  the  transcript 
at  the  request  of  the  attorney  for  the  defendant  in  error. 

Hence  the  matters  set  up  in  the  answer  must  for  the 
purposes  of  this  case  be  considered  as  admitted  by  the 
plaintiffs  in  the  court  below.  Dillon  i\  Russell  and 
Holmes,  5  Neb.,  488.     WUUams  v.  Evans,  6  Neb.,  216. 

It  was  therefore  error  in  the  court  to  find  the  issues 
for  plaintiffs  when  upon  the  face  of  the  pleadings  they 
stand  admitted  in  favor  of  the  defendant. 

Before  the  trial  in  the  district  court,  the  defentlnnt 
moved  to  suppress  the  deposition  of  John  I.  Redick 
taken  by  the  plaintiffs,  for  the  reasons  stated  in  said 
motion — ^insufiiciency  and  informality  of  the  certificate, 
want  of  venue  in  the  certificate,  etc.  Defendant  also 
filed  exceptions  to  the  introduction  and  reading  of  said 
deposition  for  reasons  therein  stated;  which  motion  and 
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exceptions  were  overruled  by  the  court  and  the  deposi- 
tion allowed  to  be  read  on  the  trial. 

The  deposition  was  defective  in  that  it  contained  no 
venue.  The  certificate  of  the  officer  fails  to  show  in 
what  state  or  country  it  was  taken,  or  from  what  state 
or  country  he  received  his  official  authority  to  take  it. 
A  correct  test  is — Is  the  certificate  such  that  upon  an 
indictment  of  the  witness  for  false  swearing  the  depo- 
sition itself  could  be  introduced  as  evidence  without 
farther  authentication  ?  In  this  case,  without  resorting 
to  the  notice,  we  cannot  tell  what  state  courts  would 
have  jurisdiction  of  such  an  indictment,  and  we  nowhere 
find  that  Mr.  J.  Willis  French  certifies  himself  to  be  a 
notary  public  of  the  state  of  Colorado,  where  by  the 
notice  the  deposition  was  to  have  been  taken. 

This  court  cannot  resist  the  inclination  in  this  con- 
nection to  express  its  disapprobation  of  a  practice 
which  seems  to  exist  to  some  extent,  of  taking  deposi- 
tions of  witnesses  in  the  office  of  the  attorney  taking 
the  same  and  sometimes  before  a  notary  who  is  also 
the  clerk  or  student  of  such  attorney.  In  many  of  the 
states  such  practice  is  prohibited  by  statute.  But  in 
the  absence  of  a  statute  it  is  so  manifestly  unfair  and 
so  liable  to  lead  to  abuse,  that  if  it  does  not  of  itself 
render  a  deposition  thus  taken  inadmissible,  it  might 
when  taken  in  connection  with  other  circumstances. 
The  deposition  in  this  case  was  taken,  as  appears  by 
the  notice,  in  the  office  of  one  ef  the  plaintiffs,  and  al- 
though the  point  is  not  raised  in  the  exceptions,  if  it 
had  been  made  it  would  have  added  somewhat  to  the 
points  raised,  which  were  of  themselves  sufficient  to 
have  excluded  the  deposition. 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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Mabt  D.  Walrath,  PLAiirripp  in  error,  v.  The  State 
OF  ]!Tebrasea,  defendant  in  error. 

1*    Indictment  for  Murder:    proof.    To  justify  a  conviction 

•  under  an  indictment  for  murder,  it  must  be  proved  either  that 

the  accused  personally  committed  the  deed,  or  else  was  present 

at  its  commission,  aiding  and  abetting  thereini  or,  in  other 

words,  was  a  principal  in  the  first  or  second  degree. 

2.  :  .  But  facts  showi^ig  that  the  prisoner  was  ac- 
cessory only,  whether  before  or  after  the  fact,  will  not  warrant 
a  conviction  under  an  indictment  for  murder. 

8.  Admissions  of  Prisoner.  When  the  prosecutor  depends 
upon  the  admissions  of  the  prisoner  to  establish  guilt,  if  they  be 
reconcilable,  and  none  are  disproved,  they  must  be  taken  all  to- 
gether. 

4.  Principal  in  felony:  prbsxhoe  at  its  ooiocibsiok.  Evi- 
dence merely  showing  the  accused  to  have  been  present  at  the 
commission  of  the  felony,  without  more,  is  not  sufficient  to 
make  him  a  principal  therein. 

6.  Error:  evidence:  motion  for  new  trial.  When  the  error 
complained  of  concerns  th^  admission  or  rejection  of  testimony 
on  the  trial,  the  record  must  show  that  the  alleged  error  was 
specifically  assigned  in  the  motion  for  a  new  trial.  And  it  is 
not  enough  merely  to  allege — ''For  errors  in  the  ruling  of  the 
court  in  allowing  evidence  objected  and  excepted  to  by  the  de- 
fendant." 

■ 

ft.    :    IMPROPER  CONBXTCT  OF  COUNSEL.    If  It  be  assigned  for 

error  that  ''the  prosecuting  attorneys  improperly  conducted 
themselves  in  the  argument  of  the  case  to  the  jury,"  to  the 
prejudice  of  the  prisoner,  the  record  must  show  that  the  partic- 
ular matter  complained  of  was  brought  to  the  attention  of  the 
court  below,  and  was  made  one  of  the  grounds  of  complaint  in 
the  motion  for  a  new  trial. 


Note. — By  statute,  in  various  states,  the  common  law  rule  requir- 
ing a  prior  conviction  of  the  principal  has  been  relaxed,  and  an  ac- 
cessory may  be  indicted  or  tried  without  averring  or  proving  such 
conviction.     People  v.  Bearss,  10  Oal.,  68.     8  weenleaf  Ev. ,  {  46. 

By  the  Ohio  Crimes  Act,  fi*om  which  section  one  of  the  Nebraska 
Criminal  Code  of  1878  is  taken,  aiding,  abetting,  and  procuring  a 
crime  to  be  committed  is  made  a  substantive,  independent  offense, 
not  in  any  way  dependent  for  its  punishment  on  the  conviction  of 
the  principal  offender.     Noland  v.  The  State,  19  Ohio,  181. — Bep. 
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7.  Instructions  to  jury.     Instructions  to  the  jury  must  be  based 

upon  and  be  applicable  to  the  evidence ;  and  it  is  error  to  in- 
struct the  jury  that  they  may  find  a  material  fact,  of  which 
there  i^  no  evidence  from  which  it  may  be  legally  inferred. 

8.  Confessions:    vacts  brottoht  to  light  by.    Any  circum- 

stance tending  to  establish  the  prisoner's  guilt  may  be  proved^ 
although  it  was  brought  to  light  by  an  admission  of  the  prison- 
er, inadmissible,  per  ae,  as  having  been  obtained  by  improper 
influence. 

9.  Separation  of  jury*    The  court  may,  even  in  a  capital  case, 

permit  the  jury  to  separate  during  the  adjournments  of  court, 
up  to  the  final  submission  of  the  case  to  them.  But  when  per- 
mitted to  separate  they  should  be  admonished  by  the  court  as  to 
their  duty. 

Error  from  the  district  court  of  Cheyenne  county. 
Tl^e  facts  appear  in  the  opinion. 

Heisty  BaUoUy  ERnman^  ^  NernUe,  for  plaintiff  in  error, 
cited  Milton  v.  The  State^  6  Neb.,  145.  Spurgeon  v. 
Clemmons^  Id.,  807.  Palmer  v.  The  People,  4  Neb.,  76. 
Oomnumwealthv.  Webster y  5  Gush.,  295.  Bainer  v.  State^ 
88  Ga.,  571.  People  v.  Gampbell,  40  Cal.,  129.  Woods 
V.  The  State,  48  Miss.,  864.  Gen.  Stat  Neb.,  880. 
People  V.  PhiUips,  42  N.  Y.,  200. 

George  H.  Boberts,  Attorney  Ckneraly  for  the  state. 

No  brief  filed. 

Lake,  J. 

The  plaintiff  in  error  was  indicted  jointly  with  one 
Harry  Dubois  for  the  crime  of  murder  in  the  ^rs^  de- 
gree, in  shooting  to  death  Charles  Phillips.  On  a  sep- 
arate trial  she  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  the  term 
of  ten  years.  She  now  brings  the  case  here,  alleging 
several  errors  as  grounds  for  a  reversal  of  the  judgment. 

8 
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The  first  error  assigned  is  that  the  verdict  is  not  sus- 
tained by  the  evidence.  We  have  carefiilly  examined 
the  evidence  as  preserved  by  the  bill  of  exceptions,  and 
are  clearly  of  opinion  that  this  objection  to  the  verdict 
is  well  taken.  We  find  a  total  want  of  evidence  to 
show  that  the  prisoner  either  committed,  or  was  present, 
aiding  or  abetting  in  the  commission  of  the  crime. 
The  .utmost  that  the  evidence  tends  to  establish  against 
her  is,  that  knowing  of  its  commission  bj^  Dubois,  she 
concealed  the  fact,  and  also  harbored  and  protected 
him  from  prosecution.  But  this,  if  fully  established, 
would  only  make  her  an  accessory  after  the  fact,  a 
crime  not  charged  by  the  indictment,  and  for  which  she 
was  not  on  trial.  The  testimony  may  also  have  shown 
that  Dubois  had  previously  threatened  to  take  the  life 
of  the  deceased,  in  her  presence. 

To  have  justified  a  conviction  under  this  indictment 
it  was  necessary  for  the  prosecution  to  prove,  either  that 
the  prisoner  herself  gave  the  fatal  wound,  or  else  was 
present,  aiding  and  abetting  in  giving  it  2  Broom  & 
Hadley's  Com.  (Am.  Ed.),  863.  In  other  words,  she 
must  have  been  what  is  known  in  criminal  jurispru- 
dence  as  a  principal,  either  in  the  first  or  second  degree. 
The  theory  of  the  prosecution  seems  to  have  been  that 
she  was  the  latter.  Principals  in  the  second  degree  are 
those  who  did  not  with  their  own  hands  commit  the 
act,  but  Were  present  aiding  and  abetting  it.  8  Green- 
leaf  on  Ev.,  Sec.  40.  1  Hale  P.  C,  615.  But  facts 
showing  the  prisoner  to  have  been  an  accessory  only, 
whether  before  or  after  the  fact,  would  not  warrant  her 
conviction  under  an  indictment  charging  her  as  prin- 
cipal. State  V.  Wyckoffy  31  N.  J.,  65.  Oonnaughty  v. 
The  State,  1  Wis.,  159.  Hughes  v.  The  State,  12  Ala., 
458.     1  Bish.  Crim.  Law,  Sec.  663. 

The  only  evidence  upon  which  reliance  was  placed 
as  connecting  the  prisoner  with  the  homicide,  in  any 
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mapner,  consisted  of  so  called  ^^confessions"  made  just 
previous  to,  and  at  the  time  of  her  arrest.  The  fnost 
of  these  confessions  however,  after  having  been  errone- 
ously admitted,  were  very  properly  excluded,  so  far  as 
they  could  be,  from  the  consideration  of  the  jury  on 
the  ground  that  they  were  not  voluntary.  The  prin- 
cipal ones  not  excluded  were  the  following,  viz : 

William  Radcliff,  a  witness  called  by  the  state,  in 
answer  to  a  question  by  the  district  attorney,  said :  ^'  I 
asked  her  (the  prisoner)  where  Charley  (the  deceased) 
was.  Bhe^  stopped  awhile  and  did  not  speak  for  some 
time;  then  she  said,  if  she  had  a  friend  she  had  a  secret 
to  tell  him.  Then  she  said  Charley  was  not  a  thou- 
sand miles  from  there,  and  told  me  that  by  going  down 
a  mile  or  a  mile  and  a  quarter  from  the  ranch  I  would 
find  where  he  had  been  killed." 

Q.    How  did  she  say  you  would  find  the  place  ? 

A.  Well  there  was  a  small  clump  of  trees  about 
a  mile  from  the  house,  and  she  said  if  I  would  go 
down  there  I  would  find  where  he  had  been  killed; 
and  if  I  would  uncover  that  pile  of  sand  that  was  there 
I  would  find  blood  and  then  I  would  see  a  trail  that 
led  to  the  river. 

Q.    Did  she  say  how  he  had  been  killed? 

A.    Yes,  sir.     She  did. 

Q.    Well  how  was  it? 

A.    She  said  he  had  been  shot. 

Q.    Well,  go  on. 

A.  She  told  me  if  I  would  go  over  to  the  bridge  I 
would  find  some  cartridges  that  were  shot  out  of  a  pis- 
tol. She  told  me  where  he  was  shot,  right  here,  point- 
ing to  her  cheek  and  neck;  and  she  said  those  who  did 
that  ought  to  be  punished. 

This  witness  then  went  on  and  narrated  how,  in  ac- 
cordance with  the  prisoner's  directions  thus  given,  he 
made  search  and  found  the  blood,  cartridges,  and  a 
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trail  leading  to  the  river,  such  as  would  be  made  by 
dragging  some  object  over  the  ground.  And  this  dis- 
closure led  to  the  discovery  of  the  body  of  the  deceased 
shortly  afterward,  in  the  river  a  short  distance  from 
where  this  trail  struck  the  water's  edge. 

On  cross-examination  the  following  facts  were  drawn 
out  from  this  witness : 

Q.    Did  she  not  state  to  you  during  that  conversation 
that  she  was  afraid  of  Dubois? 

A.    Yes,  sir.    She  did; 

Q.    Did  she  tell  you  not  to  tell  Dubois  what  she  had 
told  you? 

A.    Tes,  sir. 

Q.    Did  she  state  as  a  reason  she  had  not  told  this 
before  was  fear  of  Dubois? 

A.    Tes,  sir. 

Did  she  state  to  you  how  she  had  learned  these 


Q. 

&CtB? 

A. 

Q. 
A. 


Tes,  sir.     She  did. 

How  was  it? 

She  told  me  that  Dubois  told  her. 

It  was  also  proved  that  Dubois  and  Phillips  for  some 
months  before  and  at  the  time  of  the  murder  were  liv- 
ing with  the  Walraths,  and  that  Dubois  remained  there 
and  seemed  to  be  upon  very  intimate  terms  with  the 
femily  up  to  the  time  of  his  arrest. 

Also,  M.  C.  Cook,  a  witness  called  by  the  prosecu- 
tion, testified: 

Q.  Well,  go  on  and  give  the  particulars  of  the  con- 
versation. 

A.  She  (Mrs.  Walrath)  told  me  she  had  a  secret  to 
tell  me — ^tiiat  if  I  would  not  tell  she  would  tell  me. 
She  told  me  that  Charley  Phillips  was  murdered;  and 
told  me  where  he  was  murdered.  She  said  he  was 
murdered  down  by  some  little  willow  trees ;  that  he 
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was  murdered  there^  then  dragged  south  and  thrown 
into  the  river. 

Q.    How  did  she  say  he  was  killed? 

A.     She  said  that  he  was  shot. 

Q.    Who  by  and  how? 

A^  She  did  not  say  how.  She  said  that  he  went 
out  without  Harry  Dubois;  she  said  that  Dubois  told 
him  that  he  had  a  hand  in  the  train  robbery  at  Big 
Spring  station;  that  he  had  money  hidden  there;  he 
told  him  if  he  would  go  out  with  him  that  night  he 
would  make  him  wealthy;  that  he  had  the  money 
buried.  She  said  they  had  a  fight  a  few  nights  before, 
and  that  Phillips  was  afraid  of  Dubois;  that  Phillips 
told  he  was  going  out  that  night,  and  was  afraid  of 
Dubois,  and  wanted  her  promise  to  see  to  it,  that  if 
anything  came  out  wrong,  to  have  it  cleared  up.  She 
said  that  when  they  got  down  to  the  place  where  he 
was  killed,  Dubois  said  to  Phillips,  "  What  is  that 
coming  down  the  railroad?"  Phillips  turned  to  look, 
when  he  was  shot  twice — once  in  the  cheek  as  he 
turned  his  head  to  see,  and  then  in  the  neck. 

Q.    Did  she  say  what  he  was  shot  with  ? 

A.     She  did  not  say. 

Q;  Did  she  say  what  arms  they  took  with  them 
from  the  house? 

A.  Yes,  sir.  That  Phillips  took  a  Winchester  rifle, 
and  Dubois  a  revolver.    ' 

Q.    How  did  he  fall? 

A.  She  did  not  say  how  he  fell,  but  that  he  was 
shot  down,  and  then  dragged  down,  and  thrown  into 
the  river. 

Q.    Did  she  say  who  shot  him? 

A.    No,  sir. 

Q.  -  State  anything  else  that  was  said? 

A.  She  told  me  that  she  had  heard  Harry  Dubois 
say,  a  day  or  two  before,  that  he  was  going  to  kill 
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Phillips,  but  she  did  not  believe  he  had  the  sand  to  do 
it. 

On  cross-examination. 

Q.    Did  she  state  to  you  that  she  was  afraid  of  Dubois  ? 

A.     She  said  something  about  being  afraid  of  him. 

Q.  Did  she  not  caution  jou  not  to  tell  Dubois  until 
after  he  was  arrested? 

A.  She  said  something  like  that;  I  don't  remember 
what  exactly.  She  said  she  was  afraid  of  Dubois,  and 
was  afraid  to  be  out,  that  he  would  kill  her. 

'  Q.    Did  she  tell  you  how  she  learned  the  facts  of 
the  killing? 

A.    No,  sir. 

Also  the  witness  Radcliff  testified  for  the  prosecu- 
tion as  to  certain  statements  of  the  prisoner  as  follows : 

Q.  Now  state  if  she  made  any  statements  to  you  as 
to  where  you  would  find  Phillips'  clothes  that  he  wore 
at  the  time  he  was  killed  ? 

A.     Yes,  sir,  she  did. 

Q.    Where  did  she  say  you  would  find  them? 

A.  "Well,  I  can't  say  that  she  told  me  where  they 
could  be  found. 

Q.    Where  did  she  say  she  directed  them  to  be  put  ? 

A.     In  a  slough  behind  the  house. 

Q.  Mr.  Eadcliflf,  did  you  have  ^any  conversation 
with  the  defendant  in  relation  to  her  knowledge  of 
Phillips  going  to  be  killed? 

A.    Tes,  sir. 

Q.     State  what  the  conversation  was? 

A.     She  said  she  knew  it  was  going  to  happen. 

Q.    How  long  had  she  known  it? 

A.     Ten  days  or  two  weeks. 

On  cross-examination: 

Q.  When  she  told  you  that  she  knew  of  this,  did 
she  not  speak  of  it  in  this  way,  "  That  Dubois  had 
made  threats, but  she  did  not  believe  he  would  do  it  ?" 
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A.    I  believe  some  such  words  as  that. 

Q.  '  Did  she  not  make  use  of  this  remark,  "that  sh^ 
told  Dubois  he  had  better  burn  the  pants,  when  he 
wanted  to  wash  them  ?  '^  Was  not  this  said,  "  That 
she  told  Dubois  that  he  had  better  bum  the  clothes?" 

A.    Tes,  sir,  she  made  the  remark. 

Prom  this  narration  of  the  only  testimony  on  which 
the  jury  could  possibly  have  based  their  finding,  the 
propriety  of  what  we  said  at  the  outset  as  to  the  fail- 
ure of  the  evidence  to  establish  the  prisoner's  guilt  as 
a  principal  in  the  homicide,  will  be  clearly  perceived. 

It  is  a  settled  rule  of  criminal  evidence  that,  where 
the  prosecutor  depends  upon  the  admissions  of  the 
prisoner  to  establish  his  guilt,  if  they  are  reconcilable, 
and  none  of  them  disproved,  they  must  be  taken  alto- 
gether. 1  Q-reenleaf  on  Ev.,  sec.  218.  The  admission 
by  the  defendant  of  a  fact  disadvantageous  to  himself 
will  not  be  received  without  receiving  at  the  same 
time  his  contemporaneous  assertion  of  a  fact  favorable 
to  him,  not  merely  as  evidence  that  he  made  such  as- 
sertion, but  admissible  evidence  of  the  matter  thus  al- 
leged by  him  in  his  discharge.  Whar.  Am.  Grim.  Law, 
188.  Therefore  her  declaration  that  all  the  facts  which 
she  disclosed  concerning  the  killing  of  Phillips  were 
communicated  to  her  by  Dubois  ^eing  wholly  uncon- 
tradicted, and  entirely  consistent  with  her  other  state- 
ments, should  be  taken  and  given  equal  credit  with 
them. 

Again,  it  will  be  noticed  that  in  none  of  these  "  con- 
fessions" does  she  represent  herself  as  being  an  actor, 
nor  is  there  a  syllable  of  other  testimony  to  show  that 
she  was ;  so  that,  even  if  she  had  omitted  the  statement 
that  her  knowledge  of  the  affair  was  derived  from  Du- 
bois, the  most  that  could  reasonably  be  inferred  from 
them  is,  that  she  was  so  near  as  to  have  been  an  eye 
witness  of  the  transactions  which  she  related.      But 
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mere  personal  presence  at  the  commission  of  a  felony, 
without  more,  is  not  sufficient  to  make  one  a  principal. 
Oomuntghty  v.  The  Statey  Supra.  People  v.  Ah  Ping^  27 
Gal.,  489. 

The  second  error  complained  of  is,  that  the  court 
erred  in  admitting  certain  testimony  against  the  ob- 
jection of  the  prisoner.  While  the  assignment  in  the 
petition  in  error  is  sufficiently  explicit,  we  find  that,  in 
the  motion  for  a  new  trial,  no  mention  whatever  was 
made  of  the  particular  testimony  to  which  objection 
was  made.  Not  so  much  even  as  the  name  of  a  single 
witness  whose  testimony  was  deemed  inadmissible  was 
given.  The  assignment  in  the  motion  was  simply, 
"  for  errors  in  the  ruling  of  the  court  in  allowing  evi- 
dence objected  to  by  defendant,  and  excepted  to  by  de- 
fendant." 

Section  490  of  the  code  of  criminal  procedure 
provides  for  a  new  trial  after  a  verdict  of  conviction; 
and  one  of  the  reasons  for  which  it  may  be  had  is 
«  error  of  law  occurring  during  the  trial."  Section 
491  provides  that,  '*  The  application  shall  be  by  mo- 
tion upon  written  grounds,"  etc.  The  evident  inten- 
tion in  requiring  the  motion  to  be  in  writing  was  to 
ftiUy  apprise  the  judge  to  whom  it  might  be  addressed 
of  the  matters  claimed  to  be  erroneous,  and  on  which 
the  party  complaining  relies  for  a  new  trial.  This  as- 
signment did  not  do  this,  for,  notwithstanding  the  mo- 
tion, the  judge  could  not  have  known  just  what  evi- 
dence was  intended  to  be  reached  by  it  without  resort- 
ing to  an  oral  explanation  by  counsel.  And  even  if 
such  explanation  were  given,  this  court  would  have  no 
means  of  knowing  that  the  question  presented  here 
was  the  same  as  that  raised  and  passed  upon  in  the 
court  below.  The  proceeding  by  which  this  is  here  is 
one  of  review  only.  Under  it  the  only  questions  proper 
for  our  consideration  are  those  that  have  been  first 
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ruled  on  in  the  court  whose  record  is  before  us,  and 
the  record  itself  must  show  the  questions  to  be  such. 
The  presumption  is  that  no  prejudicial  error  has  been 
committed,  and  it  is  not  too  much,  indeed  good  prac- 
tice demands  it,  to  require  a  party  who  complains  of 
such  errors  to  point  them  out  so  distinctly  in  his  mo- 
tion for  a  new  trial  as  to  advise  the  court  of  just  what 
he  relies  on.  The  rule  in  this  particular  is  the  same  as 
in  civil  cases.  Therefore  the  alleged  errors  in  the  ad- 
mission of  evidence  will  not  be  considered. 

The  third  assignment  is,  ^'Because  the  prosecuting 
attorneys  improperly  conducted  themselves  in  the  ar- 
gument of  the  case,  in  urging  to  the  jury  statements 
which  the  court  had  excluded  from  the  evidence,  as  a 
reason  why  the  defendant  should  be  convicted."  What 
we  have  just  said  as  to  the  second  assignment  is  appli- 
cable here.  It  is  not  shown  that  this  matter  was 
bronght  to  the  attention  of  the  court  below,  either  at 
the  time  of  the  alleged  improper  conduct,  or  in  the 
motion  for  a  new  trial.  Therefore  no  question  is  raised 
for  this  court  to  pass  upon. 

The  fcyrth  error  assigned  relates  to  certain  instruc- 
tions given  to  the  jury  on  the  law  of  the  case.  Our 
attention  is  called  to  but  two,  the  first  of  which  was  in 
these  words :  "  To  warrant  you  in  finding  a  verdict  of 
guilty  under  the  indictment  herein,  you  must  find  from 
the  evidence  in  the  case  that  the  defendant,  Mary  D. 
Walrath,  either  with  her  own  hands  and  physical 
agency  committed  the  homicide  as  charged,  or  was 
present  when  it  was  done,  aiding,  abetting,  or  procur- 
ing the  same  to  be  done  by  another.  It  is  not  neces* 
sary,  however,  that  her  presence  be  a  strict,  actual,  im- 
mediate presence,  so  as  to  make  her  an  eye  witness  of 
the  homicide.  It  is  enough  if  her  presence  be  con- 
structive. K  you  are  satisfied  there  was  a  previous 
understanding  or  conspiracy  entered  into  between  the 
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defendant  and  any  other  person  or  persons  to  commit 
the  homicide,  and  pursuant  thereto  the  defendant  took 
the  part  agreed  upon  and  asaigned  her  therein  by  com- 
mon design,  either  in  watching  at  proper  distance  to 
prevent  surprise,  or  in  enticing  the  deceased  away,  or 
took  any  other  part  assigned  pursuant  to  prior  agree- 
ment, and  by  words,  deeds,  personal  presence,  or  any 
overt  act  contributed  thereto,  and  was  so  near  that  she 
could  and  did  by  her  personal  presence,  words,  acts,  or 
deeds,  carry  out  the  part  previously  assigned  her,  you 
will  be  warranted  in  finding  her  guilty,  just  the  same 
as  you  would  the  person  who  actually  committed  the 
homicide  with  his  own  hands.  But  you  must  find  she 
was  in  a  situation  in  which  she  might  by  personal 
presence  render  assistance  in  some  manner  to  the  com- 
mission of  the  deed,  and  this,  too,  by  design  and  agree- 
ment with  the  principal  and  actual  perpetrator  pnor  to 
the  homicide." 

This  instruction  was  clearly  erroneous,  for,  as  before 
shown,  there  was  no  testimony  on  which  to  predicate 
it.  Instructions  must  be  based  upon  and  be  applicable 
to  the  testimony.  Meredith  v.  Kennard^  1  Neb.,  812. 
Myer  v.  M.  P.  R.  R,  Go.,  2  Neb.  819.  The  jury  were 
given  to  understand  by  this  instruction  that  there  was 
evidence  before  them  from  which  the  prisoner's  guilt 
as  a  principal  offeilder  might  legally  be  inferred.  In 
Parks  V.  Ross,  11  How.,  862,  the  court  say:  "  It  is  un- 
doubtedly the  peculiar  province  of  the  jury  to  find  all 
matters  of  fact,  and  of  the  court  to  decide  all  questions 
of  law  arising  thereon.  But  a  jury  has  no  right  to  as- 
sume the  truth  of  any  material  fact  without  some  evi- 
dence legally  suflScient  to  establish  it.  It  is  therefore 
error  in  the  court  to  instruct  the  jury  that  they  may 
find  a  material  fact,  of  which  there  is  no  evidence  from 
which  it  may  be  legally  inferred." 

By  this  instruction,  however,  the  jury  were  in  effect 
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told  that  there  was  evidence  before  them  from  which 
they  could  legally  find  that  a  conspiracy  had  been  en- 
tered into  between  the  prisoner  and  some  "  other  per- 
son or  persons  to  commit  the  homicide,  and  pursuant 
thereto  the  defendant  took  the  part  agreed  upon  and 
assigned  her  therein."  But  the  record  contains  no 
such  evidence.  Again,  the  jury  were  given  to  under- 
stand that  there  was  evidence  to  show  that  the  prisoner 
enticed  the  deceased  to  the  place  of  the  murder,  and 
that  she  watched  '^  at  a  proper  distance  to  prevent  sur- 
prise'* while  the  deed  was  being  committed,  yet  there 
was  not  a  syllable  of  testimony  that  such  was  the  fact. 
In  these  particulars  the  instruction  was  erroneous  and 
clearly  prejudicial  to  the  prisoner. 

The  next  instruction  complained  of  is  the  ninth.  Its 
language  was:  '^  All  facts  connected  with  the  homi- 
cide, discovered  and  disclosed  in  consequence  of  the 
confessions  of  the  accused,  whether  obtained  by  im- 
proper inducements  or  not,  and  so  much  of  her  con- 
fessions as  distinctly  relate  to  the  facts  connected  with 
the  alleged  murder  are  proper  for  your  consideration, 
and  no  more."         , 

This  instruction,  in  addition  to  being  uncalled  for  by 
the  state  of  the  proofs,  had,  we  think,  a  strong  tendency 
to  mislead  the  jury,  by  leaving  them  to  infer  that  such 
facts  might  be  established  by  illegal  admissions  alone. 
In  connection  vsdth  this  charge  they  ought  to  have  been 
told  that  before  they  could  consider  fiswts  thus  disclosed 
they  must  be  clearly  proven  by  testimony  other  than 
confessions  of  the  prisoner  improperly  obtained,  and 
which  had  been  excluded  from  them.  This  caution 
was  the  more  necessary  by  reason  of  the  questionable 
practice  which  had  been  indulged  in,  of  first  admitting 
these  improper  admissions  against  objections,  and  after- 
ward endeavoring  to  nullify  their  effect  by  formally  ex- 
cludmg  them  from  the  jury.    Any  circumstance  tend- 
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ing  to  show  guilt  may  be  proved^  although  it  was  brought 
to  light  by  a  declaration  inadmissible,  per  se,  as  having 
been  obtained  by  improper  influence.  Phillips  on  Ev. 
(C.  &  H.  and  E.  notes),  555,  note  158,  and  cases  there 
cited. 

As  to  the  alleged  errors  concerning  the  management 
and  conduct  of  the  jury,  we  find  nothing  at  all  preju- 
dicial to  the  prisoner.  The  court  may,  in  a  capital 
case  even,  permit  the  jury  to  separate  during  the  ad- 
journments of  court  up  to  the  time  of  the  final  submis- 
sion  of  the  case  to  them.  But  when  permitted  to  sep- 
arate they  should  be  admonished  by  the  court  as  to 
their  duty,  as  directed  in  section  484  of  the  criminal 
code.     Gen.  Stat,  830. 

Several  other  questions  of  minor  importance  were 
raised,  but  in  which  we  perceive  no  ground  for  com- 
plaint. For  the  errors  stated,  the  judgment  must  be 
reversed  and  a  new  trial  awarded. 

Reversed  and  bemanded. 


8      92 
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ai  578  State  op  Nebraska,  ex  bbl.  Chablbs  T.  Mitchell,  v. 
89  m\  School  Distbict  numbeb  nine  op  Yobk  County, 

60  877  JST  ^- 


1.  Mandamus.    An  alternative  writ  of  mandamus  must  contain 

a  statement  of  all  the  facts  necessary  to  justify  the  order  sought 
for  by  the  proceeding,  and  omissions  in  the  alternative  writ 
cannot  be  supplied  by  the  affidavit  or  application. 

2.    :    WHEK  QBANTSD.    A   Writ   of  mandamus  Is  granted 

merely  to  compel  action,  and  enforce  the  performance  of  a  pre- 
existing duty.  It  creates  no  new  authority,  nor  confers  any 
powers  which  did  not  previously  exist.  It  is  never  granted  in 
anticipation  of  an  omission  of  duty,  however  strong  the  pre- 
sumption may  be  that  the  persons  against  whom  the  writ  is 
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sought  will  ref^ue  to  perform  their  duty  when  the  proper  time 
arriyea. 

8.  School  Difltriot  Bonds.  Where  bonds  had  been  issued  by 
a  school  district  while  comprising  twenty-four  sections,  and 
afterwards  the  district  was  reduced  to  four  sections ;  held^  that 
the  original  district,  although  comprising  but  four  sections,  was 
primarily  liable  for  the  payment  of  the  bonds,  and  that  the 
new  districts  formed  out  of  such  territory  were  not  required  to 
report  to  the  county  clerk  the  amount  due  on  such  bonds. 

Obigikal  application  for  mandamuB.  An  alterna- 
tive writ  was  granted  at  the  April  Term,  A.D.  1878, 
and  the  cause  being  continued  to  this  term,  was  sub- 
mitted on  the  pleadings. 

Harwood  ^  AmeSy  for  the  relator. 
Scott  ^  Qifferiy  for  the  respondent. 

Maxwbll,  Ch.  J, 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus against  the  school  district  boards  of  school  dis- 
tricts Nos.  9,  42,  49,  67, 66,  70, 77,  78,  and  79,  of  York 
counly,  to  compel  them  to  report  in  writing  to  the 
county  clerk  of  said  county  the  indebtedness  due  on 
certain  bonds  issued  by  school  district  iN'o.  9,  while 
comprising  the  territory  now  embraced  in  the  above 
school  districts,  and  also  to  require  the  county  clerk  of 
said  county  to  report  the  same  to  the  county  commis- 
sioners of  said  county,  and  said  county  commissioners 
forthwith  to  levy  an  amount  sufficient  to  pay  said 
bonds,  interest,  and  costs. 

The  rule  ia  well  settled  that  an  alternative  writ  must 
contain  a  statement  of  all  the  facts  necessary  to  justify 
the  order  sought  for  by  the  proceeding,  and  on  the 
hearing,  omissions  in  the  alternative  writ  cannot  be 
supplied  by  the  affidavit,  or  application  on  which  it 
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was  allowed.  McKenzie  v.  Ruth,  22  0.  8.,  871.  Ganal 
Trustees  v.  The  People,  12  HL,  254.  People  v.  Supervis- 
ors of  Westchester,  16  Barb.,  607.  High  on  Ex  Reme- 
dies, sec.  587. 

A  writ  of  mandamus  is  granted  merely  to  compel 
action  and  enforce  the  performance  of  a  pre-existing 
duty.  It  creates  no  new  authority,  nor  confers  any 
powers  which  did  not  previously  exist.  It  is  therefore 
in  no  sense  a  creative  remedy.  High  on  Ex  Rem.,  sec. 
7.  Its  object  is  not  to  supersede  legal  remedies,  but 
rather  to  supply  the  want  of  them.  To  entitle  the 
relator  to  the  writ  it  must  appear  that  he  has  a 
clear  legal  right  to  the  performance  of  the  act  or  duty 
on  the  part  of  the  respondent,  and  that  the  law  affords 
no  other  adequate  remedy.  The  writ  is  never  granted 
in  anticipation  of  an  omission  of  duty,  however  strong 
the  presumption  may  be,  that  the  persons  against 
whom  the  writ  is  sought  will  refuse  to  perform  their 
duty  when  the  proper  time  arrives.  To  entitle  the 
relator  to  the  writ  he  must  show  that  the  respondent 
is  actupilly  in  default  in  the  performance  of  a  legal  dut^ 
then  due  at  his  hands.  High  on  Ex.  Rem.,  s.  12. 
State  V.  Cheney,  8  Kansas,  88.  Com.  of  Schools  v.  Co. 
Com.,  20  Md.,  419. 

Let  us  apply  these  j)rinciples  to  the  case  at  bar. 
There  is  no  allegation  in  the  alternative  writ  that  the 
school  board  of  school  district  No.  9  are  in  defiiult,  or 
that  they  have  not  made  the  return  required  by  the 
statute.  School  districts  No.  42,  49,  67,  66,  70,  77,  78, 
and  79,  having  been  formed  out  of  territory  embraced 
in  school  district  No.  9,  at  the  time  the  bonds  were 
issued,  it  will  be  presumed,  in  the  absence  of  an  allega- 
tion in  the  writ  to  the  contrary,  that  the  county  super- 
intendent of  public  instruction,  at  the  time  of  the  form- 
ation of  the  new  districts,  adjusted  the  liabilities  of  the 
districts  as  between  themselves,  as  required  by  the 
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statute.  The  writ  entirely  fails  to  state  that  the  school 
boards  of  these  new  districts  have  any  records  under 
their  control  from  which  they  can  ascertain  the  indebt- 
edness of  school  district  No.  9  upon  said  bonds.  But 
even  if  such  an  allegation  had  been  made  in  the  writ, 
still  these  boards  cannot  be  required  to  report.  School 
district  No.  9  is  primarily  liable  for  the  debt,  and  its 
records  show,  or  at  least  should  show,  tlie  actual  amount 
due  on  said  bonds.  In  certain  contingencies,  as  in  the 
case  of  The  People^  ex  rd  Owen,  v.  School  District  No.  9, 
of  Hamilton  cauntj/y  not  reported,  certain  bonds  were 
issued  when  the  district  comprised  sixteen  sections. 
Afterwards,  the  district  was  reduced  to  two  sections, 
apparently  for  the  purpose  of  defeating  the  payment  of 
the  bonds,  it  appearing  that  the  amount  of  property 
remaining  in  said  district  was  entirely  inadequate  for 
the  payment  of  said  bonds  and  interest  It  was  held 
that  the  entire  territory  comprising  the  school  district 
at  the  time  the  bonds  were  issued  was  liable  f6r  their 
payment,  and  the  rule  as  laid  down  in  that  case  is  cor- 
rect But  for  ought  that  appears  in  the  writ  in  this 
case,  the  property  in  school  district  No.  9  of  York 
county  may  be  ample  in  the  ordinary  course  of  taxa- 
tion for  the  payment  of  the  bonds  in  question  and 
interest  The  county  clerk,  county  commissioners, 
and  county  treasurer,  do  Qot  appear  to  have  failed  to 
perform  their  duty,  consequently  no  writ  can  be 
awarded  against  them.  As  the  alternative  writ  fails 
to  state  sufficient  facts  to  authorize  a  peremptory  writ, 
it  is  denied  and  the  proceedings  are  dismissed. 

Judgment  acgobdikgly. 
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J  ^  Leighton  &  Brown  and  William  Alexander,  plain- 

tiffs IN  ERROR,  V.  Martha  E.  Stuart,  defendant 
in  error. 

1*    Praotioe  in  Supreme  Court.    On  a  motion  to  diBmiss  a 

cause  out  of  the  supreme  court,  the  sufficiency  of  the  assignments 
of  error  in  the  motion  for  a  new  trial  will  not  be  considered. 

2.  Bill  of  Exceptions.  When  a  bill  of  exceptions  is  properly 
presented  to  a  judge  for  his  signature  within  sixty  days  from 
the  rising  of  the  court,  it  is  no  cause  for  dismissing  an  action 
that  the  bill  was  signed  after  the  expiration  of  sixty  days  from 
that  time. 

8.  .  When  it  does  not  appear  at  what  time  a  bill  of  excep- 
tions was  presented  to  a  Judge  for  his  signature,  it  will  be  pre- 
sumed to  have  been  presented  within  the  period  required  by  the 
statute. 

Motion  to  dismiss. 
Brown  ^  Marshall^  for  the  motion. 
J.  B.  Webster  and  L.  C.  Bwrr^  carUra. 
Maxwell,  Ch.  J. 

The  attorneys  for  the  defendant  file  a  motion  to 
dismiss  the  case  out  of  this  court.  First,  Because  there 
is  no  sufficient  motion  for  a  new  trial.  Secondy  Because 
the  bill  of  exceptions  was  not  settled  and  signed  within 
the  time  required  by  the  statute. 

In  y-nswer  to  the  first  objection  it  is  sufficient  to  say 
that  the  sufficiency  of  the  assignments  of  error  in  a 
motion  for  a  new  trial  will  not  be  considered  on  a  mo- 
tion to  dismiss. 

As  to  the  secbnd  ground  of  objection,  it  appears 
from  the  bill  of  exceptions  that  it  was  settled  and  signed 
by  the  judge  on  the  14th  day  of  May,  1878,  the  judg- 
ment having  been  rendered  on  the  18th  day  of  March 
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of  that  year.  The  statute  provides  that  "the  party  ex- 
cepting must  reduce  his  exceptions  to  writing  within  fif- 
teen days,  or  in  such  time  as  the  court  may  direct,  not 
exceeding  forty  days  from  the  rising  of  the  court,  and 
submit  the  same  to  the  adverse  party  or  his  attorney  of 
record,  for  examination  and  amendment  if  desired. 
Such  draft  must  contain  all  the  exceptions  taken  upon 
which  the  party  relies.  Within  ten  days  after  such  sub- 
mission the  adverse  party  may  propose  amendments 
thereto,  and  shall  return  said  bill  with  his  proposed 
amendments  to  the  other  party  or  his  attorney  of 
record.  The  bill  and  proposed  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill  to  the  judge  who 
heard  and  tried  the  case,  upon  five  days  notice  to  the 
adverse  party  or  his  attorney  of  record,  at  which  time 
the  judge  shall  settle  the  bill  of  exceptions.  If  no 
amendments  are  proposed,  or  if  proposed  and  allowed^ 
the  proposed  bill  may  be  presented  with  the  amend- 
ments, if  any,  to  the  judge  for  settlement  without 
notice  to  the  adverse  party  or  his  attorney  of  record." 
Laws  1877,  p.  11. 

The  act  requires  the  bill  of  exceptions  to  be  present- 
ed to  the  judge  for  his  signature  within  sixty  days  from 
the  rising  of  the  court.  It  is  not  necessary  the  bill 
should  be  signed  within  the  sixty  days;  the  judge  is  en- 
titled to  a  reasonable  time  to  examine  the  bill  before 
signing  the  same.  In  this  case  it  does  not  appear  at 
what  time  the  bill  of  exceptions  was  presented  to  the 
judge  for  his  signature,  and  in  the  absence  of  such 
showing  it  will  be  presumed  that  it  was  presented 
within  the  proper  time.  The  motion  to  dismiss  is 
therefore  overruled,  and  the  cause  set  down  for  argu- 
ment. • 

Motion  ovebrulbd. 

9 
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Statb  of  Nebraska,  bx  rbl.  Gurdon  Leonard,  v. 
School  District  Numbers  three  and  four  in  Clat 

COUNTY. 

Fraotioe:  mandamus.  An  application  for  a  mandamus,  verified 
upon  information  and  belief,  where  there  is  no  appearance  on. 
the  part  of  the  defendants,  is  sufficient  cause  for  refusing  either 
a  peremptory  or  an  alternative  writ.  The  motion  for  the  writ 
should  be  made  upon  an  affidavit  setting  forth  the  facts  on 
which  it  is  based.  The  StaUf  69  rel,  RoberUy  v.  The  Mayor,  4 
Neb.,  260,  adhered  to. 

Original  application  for  mandamos. 
Brawn  ^  Marshall^  for  the  relator. 
Maxwell,  Ch.  J. 

The  application  for  a  mandamus  in  this  case  is  veri- 
lied  upon  information  and  belief.  An  application  ver- 
ified in  this  manner,  where  there  is  no  appearance  on 
the  part  of  the  defendants,  is  sufficient  cause  for  refus- 
ing either  a  peremptory  or  alternative  writ. 

In  the  case  of  The  State^  ex  rel.  Roberts^  v.  The  Mayor ^ 
4  Neb.,  260,  it  was  held  that  the  statute  requires  the 
motion  for  the  writ  to  be  made  upon  an  affidavit  set- 
ting forth  the  facts  upon  which  it  is  based,  and  that  an 
affidavit  stating  that  ^'  the  facts  stated  therein  are  true 
as  affiant  verily  believes"  is  insufficient  And^his  is 
the  rule  at  common  law.  Blackstone  says:  "  This  writ 
is  grounded  on  a  suggestion  of  the  oath  of  the  party 
impaired  of  his  own  right  and  the  denial  of  justice  be- 
low." 8  Blackstone  Com.,  111.  The  reason  is  evident; 
the  facts  are  of  such  a  character  that  they  are  or  should 
be  within  the  knowledge  of  the  relator.  The  writ  is 
denied  upon  this  application,  but  the  relator  has  leave 
to  verify  his  application  in  the  manner  required  by  the 

statute. 

Judgment  accordingly. 
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Fbbmontc  Ferry  and  Bridge  CoMPAmr,  plaintiff  in 

BRROB,  V,  HSNRT  FUHRMAN,  DEFENDANT  IN  ERROR. 

1.  Bridges:    subscription  fob  ebbction  of.    A  bridge  company 

having  the  exclusive  right  to  erect  and  maintain  a  toll  bridge 
across  the  Platte  river,  for  a  distance  of  six  miles  near  the  town 
of  Fremont,  erected  a  bridge  across  the  south  channel  of  the 
river,  which  was  destroyed  about  the  6th  of  March,  1876.  The 
company  then  passed  a  resolution  that  in  view  of  their  indebt- 
edness, they  would  not  rebuild  unless  aided  by  subscriptions. 
F.  subscribed  $100.  Afterwards,  on  the  Slst  of  March,  1876, 
the  company  changed  the  location  of  the  bridge  about  one  mile 
east  of  its  former  location,  to  which  F.  did  not  assent.  Heldf 
that  the  change  being  made  without  his  assent  he  was  not  liable 
upon  the  subscription. 

2.    :    .     Where  a  corporation  or  person  to  whom  a 

subscription  runs  has  incurred  obligations  on  the  faith  of  such 
subscription,  and  has  complied  with  the  conditions  on  which  it 
was  made,  the  same  may  be  enforced  by  suit. 
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Error  from  the  district  court  of  Dodge  county. 
The  facts  appear  in  the  opinion. 

W.  A.  MarloWy  for  plaintiff  in  error. 

The  law  is  welV  settled  that  where  advances  have 
been  made  on  the  strength  of  a  subscription,  before 
notice  of  St  withdrawal,  a  legal  liability  is  incurred,  and 
cannot  be  avoided,  even  though  the  promise  to  pay  be 
not  in  writing.  General  Statutes,  898.  Johnson  v. 
Wabash  College^  2  Indiana,  565.  McAuley  v.  BiUmgery 
20  John.,  89.  1  Parsons  on  Contracts,  453.  Harrison 
r.  Rikcj  10  Indiana,*  140.  Pierce  v.  Rvley,  5  Indiana,  69. 
Ohio  Wesley  an  Female  College  v.  Love^  16  Ohio  St.,  25. 
Speery  v.  Johnson^  11  Ohio,  452.  Parson  v.  Smithy  46 
Barb.,  285.     McOoomack  v.  Reese^  8  Green,  Iowa,  591. 

N.  H.  Belly  for  defendant  in  error. 

L  If  Fuhrman  intended  a  gift  of  one  hundred  dol- 
lars to  the  company,  then  his  promise,  such  as  it  was, 
was  without  consideration,  and  the  principles  applicable 
to  ^fts  inter  vivos  would  govern.  It  is  essential  to  a 
gift  that  it  goes  into  effect  at  once,  and  completely.  If 
it  regards  the  ftiture  it  is  but  a  promise,  and  being  a 
promise  without  consideration,  it  cannot  be  enforced 
and  has  no  legal  validity.  1  Parson  Cont.,  p.  234.  It 
makes  no  difference  whether  the  offer  to  give  was  ver- 
bal or  written.  CoUen  v.  Missing y  1  Madd.  Ch.,  176. 
Lyte  V.  Perry y  Dyer,  49  a.  If  Fuhrman's  subscription 
was  made  and  received  as  a  gift,  plaintiff  cannot  after- 
wards by  alleging  and  proving  some  remote  and  spec- 
ulative benefit  received  by  the  donor,  recover  on  the 
subscription  as  a  promise  foimded  upon  a  consideration. 

n.  The  right  to  build  a  bridge  anywhere  within  a 
six  mile  limit,  as  given  to  the  plaintiff  by  its  charter, 


JAFUAEY  TERM,  1879.  101 

Fremont  Ferry  and  Bridge  Co.  y.  Fuhrman. 

does  not  prevent  the  company  restricting  itself  to  a 
given  point  within  these  limits,  by  contract  with  an  in- 
dividual, as  the  argument  by  counsel  for  plaintiff  would 
seem  to  imply.  As  to  effect  of  change  of  location,  etc., 
on  stock  subscribers,  see  Oarlile  v.  T.  H.  Riehmcmd  B.  JB., 
6  Ihd.,  816.  Macedon  ^  Bristol  PL  B.  Co.  v.  Lapham^ 
18  Barb.,  812..  Worcester  Med.  Inst  v.  Bigelow,  6  Gray, 
498.  Manhem  Plank  B.  Oo.  v.  Arndt,  41  Penn.  State, 
317.  We  conclude,  then,  that  plaintiff  never  had  cause 
of  action  against  defendant,  as  stated  in  the  petition, 
and  that  the  testimony,  although  conflicting,  establishes 
the  fibct  that  such  contract  as  there  was  never  was  per- 
formed on  the  part  of  plaintiffl 

Maxwell,  Ch.  J. 

From  the  facts  admitted  in  the  pleadings,  it  appears 
that  the  plaintiff  obtained  a  charter  from  the  territorial 
legislature,  by  which  it  acquired  the  exclusive  right  to 
erect  and  maintain  a  wagon  bridge  across  the  Platte 
river,  between  certain  designated  points,  extending 
along  the  river  a  distance  of  about  six  miles  near  the 
town  of  Fremont,  in  Dodge  county ;  that  after  said  char- 
ter was  granted,  Fremont  precinct  voted  bonds  to  the 
amount  of  |50,000  for  the  purpose  of  erecting  a  wagon 
bridge  within  the  boundaries  named  in  said  charter, 
and  thereafter  erected  a  wagon  bridge  across  both  the 
channels  of  said  river,  apparently  with  the  consent  of 
the  plaintiff.  Afterwards  the  bridge  across  the  south 
channel  of  the  river  was  destroyed,  and  was  replaced 
by  the  plaintiff,  and  the  tolls  collected  for  crossing  the 
bridge  owned  by  the  precinct,  and  that  owned  by  the 
plaintiff,  were  divided  with  the  precinct 

In  March,  1876,  the  plaintiffs  bridge  across  the  south 
channel  was  destroyed,  whereupon  a  meeting  of  the 
stockholders  was  held,  at  which  the  following  resolu- 
tion was  adopted : 
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^^Besolved,  That  in  view  of  the  indebtedness  of  the 
Ferry  and  Bridge  Company,  they  will  not  build  an- 
other  bridge  unlesa  aided  by  donations  from  citizens." 

Beneath  this  resolution  the  defendant  signed  his 
name  as  follows:    "Henry  Fuhrman  100/* 

The  answer  of  the  defendant  admits  he  promised 
one  hundred  dollars  to  rebuild  the  bridge,  but  insists 
that  after  said  promise  was  made  the  plaintiff  removed 
its  bridge  to  a  point  about  one  mile  east  of  the  former 
site,  and  then  erected  a  bridge  across  the  entire  river 
and  increased  the  rates  of  toll,  etc.  The  case  was  tried 
to  a  jury  in  the  court  below,  who  found  in  favor  of  the 
defendant  Judgment  having  been  rendered  in  favor 
of  the  defendant  the  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error.     The  errors  assigned  are: 

First  That  the-verdict  of  the  jury  is  not  supported 
by  the  evidence  and  is  contrary  to  law. 

Second,  That  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

Third.    That  the  verdict  should  have  been  in  favor 
of  .the  plaintiff  and  against  the  defendant. 
.    Fourth.    That  the  judgment  should  have  been  in 
favor  of  the  plaintiff  and  against  the  defendant. 

No  exceptions  are  presented  by  the  record.  The 
only  question  to  be  considered  is,  whether  there  is  suf- 
ficient testimony  to  sustain  the  verdict. 

It  appears  that  Fuhrman  and  Wilson  were  appointed 
a  committee  to  solicit  donations  for  the  bridge  and 
called  upon  a  number  of  persons  for  that  purpose.  Mr. 
May  testifies  that  at  the  time  Fuhrman  signed  the  res- 
olution there  was  nothing  said  as  to  the  location  of  the 
bridge.  Mr.  Shed  testified,  "I  objected  to  giving  any- 
thing because  I  thought  they  had  spent  enough  on  that 
bridge  down  there.  I  don't  know  who  said  it,  whether 
Mr.  Fuhrman  or  Wilson,  but  one  of  them  said  the 
bridge  was  to  be  built  down  here  on  tWs  street  at  An- 
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derson's  place."    Mr.  Wilson  testified  that  Mr.  Fuhr- 
man  said  (to  Mr.  Shed),  "We  are  going  to  move  the 
bridge  down  where  Anderson's  is."    Mr.  Pilsbury  tes- 
tified, "  As  near  as  I  can  remember  the  parties  (Puhr- 
man  and  Wilson)  said  they  did  not  care  where  the 
bridge  was  built,  so  they  could  get  over  into  Saunders 
county."     It  also  appears  from  the  testimony  that  the 
subscription  of  the  defendant  was  made  about  the  6th 
9f  March,  1876,  and  that  the  resolution  relocating  the 
bridge  was  passed  on  the  31st  of  March  of  that  year. 
The  defendant,  called  as  a  witness  on  his  own  be- 
half, denies  positively  that  he  stated  to  Shed  and  Pils- 
bury that  the  bridge  was  to  be  built  at  or  near  the 
Anderson  bridge;  but  says  that  he  stated  to  them  that 
the  bridge  was  to  be  replaced..    As  neither  Mr.  Pils- 
bury nor  Mr.  Shed  testify  positively  upon  that  point, 
but  merely  state  the  facts  to  the  best  of  their  recoUec-' 
tion,  Fuhrman's  testimony  is  at  least  of  equal  weight 
with  theirs.     It  also  appears  from  the  testimony  that 
lumber  was  ordered  by  an  agent  of  the  plaintiff  from 
Nye,  Colson  &  Co.  to  rebuild  the  bridge  at  the  former 
site.     A  clear  preponderance  of  the  testimony  shows 
that  at  the  time  the  defendant  signed  the  resolution 
promising  to  pay  the  sum  of  one  hundred  dollars,  the 
intention  of  the  plaintiff  was  to  rebuild  the  bridge 
upon  the  site  of  the  one  destroyed.     So  far  as  appears 
no  action  had  been  taken  by  the  board  of  directors  at 
the  time  the  defendant  made  the  subscription,  nor  was 
any  proposition  pending  before  them  from  which  it 
might  be  inferred  that  the  location  was  to  be  changed. 
While  there  is  some  conflict  in  the  authorities,  the 
clear  weight  of  authority  seems  to  sustain  the  rule, 
that  where  several  promise  to  contribute  to  a  common 
object,  desired  by  all,  the  promise  of  each  is  a  good 
consideration  for  the  promise  of  the  others  and  can  be 
enforced  by  suit,  when  the  corporation  or  person  to 
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whom  the  subscription  runs  has  incurred  obligations 
on  the  faith  of  such  subscriptions,  and  has  complied 
with  the  conditions  upon  which  they  were  made.  But 
a  party  may  impose  a  condition  upon  his  subscription. 
If  the  promise  was  to  pay  one  hundred  dollars  to  re- 
build the  bridge  at  the  place  occupied  by  the  former 
one,  he  would  not  be  liable  if  the  bridge  was  removed 
to  another  point  without  his  consent,  particularly  if  the 
distance  was  as  sTQSLt  as  in  this  instance.  This  ques- 
tion  was  submitted  to  the  jury,  and  a  finding  had  in  con- 
formity  to  the  clear  preponderance  of  the  testimony. 
Had  the  company  not  selected  a  location  and  built  a 
bridge  prior  to  the  time  the  plaintiflf  subscribed  the 
paper  in  question,  the  position  of  the  plaintiff  would 
be  tenable,  but  having  selected  a  location,  in  the  ab- 
sence of  any  affirmative  action  on  the  part  of  the  plain- 
tiff, the  presumption  would  be  that  the  bridge  would 
be  rebuilt  on  the  former  site.  This  is  not  a  case  where 
an  unqualified  promise  was  made  to  contribute  for  a 
bridge  at  any  point  within  the  six  mUes.  The  judg- 
ment  of  the  district  court  is  clearly  right  and  is 
affirmed. 

Judgment  affibmbd. 


John  B.  Db  Naybr,  plaintiff  in  error,  v.  State 
iN'ATioNAL  Bane,  defendant  in  error. 

Hegotiable  Instruments:  liability  of  indorser.  One  0. 
being  indebted  to  D.  drew  a  draft  upon  0.  D.  G.,  of  St.  Louis, 
for  the  amount  of  the  debt,  payable  in  thirty  days  from  date, 
and  delivered  the  draft  to  D.,  who  placed  the  same  in  a  bank  for 
collection.  Before  the  maturity  of  the  draft  D.  was  notified 
that  it  had  been  paid  and  drew  out  a  portion  of  the  money.  0., 
who  was  insolvent,  upOn  being  notified  of  the  payment  of  the 
draft,  called  at  the  bank  before  the  maturity  of  the  draft,  and  ex- 
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pressed  surprise  at  its  payment  before  maturity,  and  stated  to  the 
officers  of  the  bank  that  he  was  anxious  to  protect  the  draft,  and 
that  if  it  was  not  paid  that  ''he  had  some  money  which  he  in- 
tended to  keep  for  the  protection  of  the  draft ;"  he  was  informed 
that  it  had  been  paid.  Afterwards  it  was  discovered  that  the 
draft  had  not  been  paid.  Held^  that  as  D.  had  lost  no  rights 
against  C,  in  consequence  of  the  mistake,  that  the  bank  was 
entitled  to  recover. 

Ebbob  from  Lancaster  county  district  court     The 
&ct6  appear  in  the  opinion. 


M.  H,  Sessions y  for  plaintiff  in  error. 

It  is  admitted  that  when  a  bank  pays  out  money 
through  mistake  that  it  can,  under  ordinary  circum- 
stances, recover  the  same  back.  It  is  however  con-* 
tended,  that  when  the  party  receiving  the  money  has 
no  means  of  knowing  whether  the  bank  has  made  a 
mistake  or  not  in  paying  the  money,  and  receives  the 
money  in  good  faith,  relying  wholly  upon  the  action 
of  the  officers  of  the  bank,  that  if  the  party  so  receiv- 
ing the  money  is  in  any  way  damnified  or  injured  by 
the  mistake,  tlie  bank  would  be  estopped  from  setting 
up  its  mistake  to  the  injury  of  the  party  receiving  the 
same,  and  that  as  between  the  parties  in  such  a  case  he 
who  makes  the  mistake  must  suffer  the  consequences 
of  the  same.  Mead^s  Becdvery  etc.,  v.  Bank,  25  N*.  T., 
148.  The  Irving  Bank  v.  Wetherald,  86  N.  T.,  885.  It 
appears  that  Delayer  has  failed  to  receive  the  money 
from  Childs  by  the  mistake  of  the  bank,  and  that  is 
enough  to  have  entitled  DeNayer  to  a  verdict  in  the 
court  below.  Morse  on  Banks  and  Banking,  88,  288. 
Salem  Bank  v.  Gloucester  Bankj  17  Mass.,  24  to  28. 
Gloucester  Bank  v.  Salem  Bankj  17  Mass.,  41.  Andrews 
V.  Suffolk  Bank,  12  Gray,  461.  Levy  v.  Bank,  4  Dall., 
228.    Levy  v.  Bank,  1  Binney,  27. 

Brown,  MdrshaU  ^  Broum,  for  defendant  in  error. 
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L  The  principle  that  money  paid  through  mifltake 
of  facts  can,  under  ordinary  circumstances,  be  recov- 
ered, is  too  well  established  to  require  a  citation  of  au- 
thorities for  its  support,  and  it  is  admitted  by  the  at- 
torney for  the  plaintiff  in  error  in  his  brief.  The 
ground  on  which  this  principle  rests  is,  that  money 
paid  through  misapprehension  of  facts,  without  any 
consideration  therefor,  in  equity  and  good  conscience, 
belongs  to  the  party  who  paid  it,  and  cannot  be  re- 
tained by  the  party  receiving  it,  consistently  with  a 
true  application  of  the  real  facts  to  the  legal  rights  of 
the  parties.  It  follows,  therefore,  that  the  fact  that 
the  party  paying  had  the  means  of  knowledge  at  his 
command,  does  not  affect  his  right  to  recover.  Apple- 
ton  Bank  v.  McGUvrajfy  4  Gray,  518-522.  Lawrence  v. 
Am.  Nat  Bank^  54  N.  T.,  432.  Kelly  v.  Solaris  9  Mees 
&  Wels,  54-58.  Kingston  Bank  v,  Eltinge^  40  (1  Hand) 
N.  T.,  891.  Nat  Bank  of  Commerce  v.  Nat  Mesh's 
Bank  Association^  55  N.  Y.,  213.  2  Smith  Lead.  Cas. 
(Marg.),  403,  and  cases  there  cited. 

n.  The  only  remaining  ground  upon  which  it  can 
be  claimed  that  there  is  error  in  the  proceedings  in  the 
court  below  is  that  the  defendant  in  error  is  estopped, 
under  the  circumstances  of  the  case,  from  setting  up 
that  the  money  was  paid  to  DeNayer  in  the  honest  be- 
lief that  the  draft  had  been  accepted  and  paid.  But 
before  a  party  is  estopped  from  disproving  his  declara- 
tions or  admissions,  it  must  appear  that  the  party  to 
whom  they  were  made  has  acted  on  them,  and  that  he 
would  be  injured  by  their  denial.  Herman  on  Estop- 
pel, p.  337,  338,  et  seq.  Delzell  v.  OdeU,  3  Hill,  215." 
The  Wetland  Canal  Co.  v.  Hathaway^  8  Wend.,  480. 
Byder  v.  Commcnwealth  Ins.  Cb.,  52  Barb.,  447.  Ac- 
cordingly the  bank  can  recover  of  DeJ^ayer,  unless  his 
power  to  enforce  collection  of  Childs,  or  to  secure  him- 
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self  from  loss,  has  been  diminished  in  consequence  of 
the  mistake  of  the  bank.  The  Union  Nat.  Bank  v. 
ISxth  Nat  Bank,  43  (4  Hand.)  K  T.,  452.  The  Nat. 
Bank  of  Commerce  v.  Nat  Mch^s  Bank  Association,  55 
N.  Y.,  211.  Morse  on  Banks  and  Banking,  p.  288. 
Appleton  Bank  v.  McGilvray,  4  Gray,  518-528.  Irving 
Bank  V.  WeiheraMy  86  N.  Y.,  835.  Tyboutv.  Thompson, 
2  Browne  (Pa.),  27.  There  is  nothing  whatever  in  the 
record  which  shows  that  DeNayer  has  in  any  way  been 
injured,  or  his  ability  to  collect  the  debt  of  Childs  in 
any  respect  impaired,  in  consequence  of  the  mistake 
of  the  bank. 

Maxwell,  Ch.  J. 

On  the  sixteenth  day  of  December,  1875,  one  E.  P. 
Childs  being  indebted  to  the  plaintiff  herein  in  the 
sum  of  $170.00,  drew  a  draft  upon  C.  D.  G.,  of  St. 
Louis,  for  that  amount,  payable  in  thirty  days  from 
date,  and  delivered  the  draft  so  made  by  him  to  the 
plaintiff,  who  on  the  same  day  delivered  said  draft  to 
the  State  National  Bank  for  collection. 

On  or  about  the  seventh  day  of  January,  1876,  the 
plaintiff  was  informed  by  Owen,  the  president  of  the 
bank,  that  the  draft  had  been  accepted  and  paid.  The 
plaintiff  thereupon  drew  out  of  the  bank  of  defendant 
the  sum  of  $105.00,  and  on  the  twelfth  and  fifteenth 
days  of  that  month  the  balance  of  said  draft. 

On  or  about  the  tenth  day  of  January,  1876,  and 
apparently  after  the  payment  of  the  $105.00  to  the 
plaintiff,  Childs,  who  was  then  insolvent,  called  at  the 
bank  and  made  inquiry  in  regard  to  the  draft,  and  was 
informed  that  it  had  been  accepted  and  paid,  at  which 
he  expressed  some  surprise  that  it  should  have  been 
paid  before  maturity.  He  states  in  his  testimony  that 
he  was  anxious  to  protect  the  draft  and  had  the  money 
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at  that  time  to  pay  it  in  case  of  its  non-acceptance  or 
non-payment,  and  so  notified  Owen.  On  the  nine- 
teenth of  January,  1876,  the  draft  was  returned  unpaid, 
and  notice  of  its  non-payment  given  to  the  plaintiff 
and  Childs. 

In  an  action  by  the  bank  to  recover  the  amount  paid 
to  De  Nayer  on  said  draft,  he  answered,  setting  up  the 
inquiry  and  offer  of  Childs,  above  set  forth,  as  a  defense. 
The  court  below  directed  the  jury  to  find  in  favor  of 
the  bank.  A  verdict  having  been  rendered  in  favor  of 
the  bank  for  $170.00,  with  interest  from  January  nine- 
teen, 1876,  judgment  was  rendered  thereon,  to  review 
which  the  defendant  brings  the  cause  into  this  court  by 
petition  in  error. 

The  only  question  for  our  consideration  is,  does  the 
matter  pleaded  and  proved  by  the  plaintiff  in  error 
constitute  a  defense  to  the  action  ? 

In  Piper  v.  Gilmore^  3  Am. ,  Law  Reg. ,  N".  S.  584,  certain 
notes  payable  to  A.  were  by  him  deposited  with  B.,  as 
security  for  his  indebtedness  to  B.  C,  being  anxious  to 
collect  a  claim  held  by  him  against  A.,  made  inquiry 
of  B.  as  to  the  notes,  without  informing  him  of  the 
purpose  of  the  inquiry.  B.  replied  that  the  notes  be- 
longed  to  A.  The  money  due  on  the  notes  was  taken 
by  C.  in  an  attachment  at  the  time  of  its  payment.  It 
was  held  that  these  facts  did  not  constitute  an  estoppel 
in  pais  to  prevent  B.  from  claiming  the  money  due  him 
upon  the  notes. 

The  rule  is  well  settled  that  a  statement,  to  become 
binding  upon  the  party  making  it,  must  be  made  to  a 
party  seeking  information  for  the  protection  of  his 
rights,  and  he  must  have  acted  upon  it  before  it  will 
become  conclusive  upon  the  party  making  it.  Had  the 
plaintiff  in  error,  in  consequence  of  the  mistake  of  the 
bank,  released  sureties  upon  the  obligation,  or  liad  he 
been  induced  to  change  his  relations  to  Childs,  so  that 
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the  claim  would  be  lost  in  consequence  thereof,  as  be- 
tween two  innocent  parties  the  bank  would  be  required 
to  sustain  the  loss.  But  nothing  of  the  kind  is  {beaded 
or  attempted  to  be  proved.  As  it  is  clear  that  the 
plaintiff  has  lost  no  right,  nor  been  induced  to  change 
his  condition  in  consequence  of  the  mistake  of  the 
bank,  the  testimony  offered  by  him  constitutes  no 
defense  to  the  action,  and  the  court  therefore  did  not 
err  in  directing  a  verdict  for  the  bank.  The  judg- 
ment is  therefore  aflirmed. 

Judgment  affirmbb. 


Aultman  and  Tatlob  Company  and  John  Stableb, 

PLAINTIFF  IN  EBBOB,  V.  EmANUBL  StEINAN,  DEFEND- 
ANT IN  EBBOB. 

!•  Practice:  bxbyicx  or  sirMMOirB.  A  summons  must  be  served 
by  delivering  a  copy  to  the  defendant  personally,  or  by  leaving 
a  copy  at  his  usual  place  of  residence.  Service  by  leaving  a 
copy  at  his  place  of  business  is  not  sufficient. 


2. 


:  APPEABANOX  OT  DXVXiTDAJiT.    Where  a  defendant'ap- 

pears  specially  for  the  purpose  of  objecting  to  the  jurisdiction 
of  the  court  over  his  person,  he  must  restrict  his  motion  to  the 
single  question  of  jurisdiction. 


:• :  uin>XBTAx:iKO  ih  bxflxviit.    A  party  cannot 

object  to  defects  in  an  undertaking  in  replevin  by  a  special 
appearance,  nor  to  defects  in  the  affidavit;  nor  because  the 
plaintiff's  ownership  and  right  of  possession  are  denied. 

BXPLXYiN :    BXBYiox  07  OBDXB.    It  is  the  duty  of  an 


officer  to  whom  an  order  of  delivery  is  directed,  to  serve  a  copy 
of  the  same  on  the  defendant,  and  if  he  fail  to  do  so  he  will 
be  liable  for  all  damages  which  the  defendant  may  sustain 
in  consequence  of  such  neglect.  But  the  failure  to  serve  such 
copy  is  not  jurisdictional. 

ft.  Fraud.  A  contract  obtained  by  fraud  is  not  void ;  it  is  merely 
voidable;  and  the  rights  of  intervening  innocent  parties  will 
be  protected.    Human  v.  Labooy  2  Neb.,  291,  adhered  to. 
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6.  Costs.  A  party  innocently  in  possession  of  property  cannot  bo 
subjected  to  costs  unless  a  demand  is  made  for  the  property,  but 
where  the  defendant  pleads  property  in  himself,  no  demand  is 
necessary.    Homan  v.  Labooy  1  Neb.,  210,  adhered  to. 

Erbor  from  the  district  court  for  Adams  county. 

It  was  an  fiction  of  replevin  brought  by  Steinan  for 
the  recovery  of  the  possession  of  a  threshing  machine 
and  the  horse  power  connected  therewith.  The  prop- 
erty had  been  sold  by  Aultman,  Taylor  &  Co.  to  one 
Peter  Deiken,  a  resident  of  Adams  county,  for  the 
sum  of  $710,  and  notes  of  Deiken  taken  in  payment 
thereof.  While  the  same  was  in  his  possession,  Deiken 
executed  and  delivered  to  Steinan  two  promissory 
notes  for  the  sum  of  $146,  and  to  secure  the  payment 
thereof  gave  a  chattel  mortgage  upon  the  property. 
Deiken  not  paying  the  notes  to  Aultman  &  Taylor, 
their  agent  took  possession  of  the  property.  Where- 
upon Steinan  brought  this  suit  in  replevin,  claiming 
title  thereto  by  virtue  of  a  condition  in  the  mortgage 
that  in  case  '^  the  said  Peter  Deiken  should  attempt  to 
dispose  of  or  remove  the  said  goods  and  chattels  from 
said  county,  then  it  shall  be  lawful  for  said  mortgagee 
or  his  assigns  to  take  possession  thereof  wherever 
found,  and  sell  the  same  at  auction,"  etc.  The  Ault- 
man &  Taylor  Company  set  up  that  their  sale  of  the 
property  to  Deiken  had  been  made  by  them,  placing 
reliance  upon  a  statement  signed  by  him,  that  he  was 
the  owner  of  real  estate,  over  and  above  all  exemptions 
of  the  value  of  $1,600,  and  of  personal  property,  over 
and  above  all  exemptions  of  the  value  $800;  that  such 
statement  was  false  and  fraudulent,  and  when  they 
ascertained  the  same  they  rescinded  the  contract  of  sale 
and  took  possession  of  the  property,  etc.  Judgment  be- 
low for  plaintiff  Steinan,  and  defendants  come  here  by 
petition  in  error.     Further  facts  appear  in  the  opinion. 
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Ash  ^  Scqfieldy  for  plaintiff  in  error,  cited  Gen- 
Stat,  sec.  180,  p.  558.  Id.,  sees.  182, 190,  191,  192, 
193,  pp.  552,  554.  Mercer  r.  JameSj  6  Neb.,  412.  WU- 
Hams  V.  Westj  2  Ohio  State,  82.  Black  v.  Wmtersteiriy 
6  Neb.,  224.  Laws  of  Neb.,  1875,  p.  9.  Bost  v.  French, 
18  Wend.,  570.  McCurdy  v.  Brofum,  1  Duer,  101.  CoU 
Uns  V.  JEvanSj  15  Pick.,  63.  Dunham  v,  Wyckoff,  8 
Wend.,  280.  Purves  v.  MoUz,  82  How.,  Pr.,  478.  Smith 
V.  Phelps  J  7  Wis.,  211.    Bonge  v.  Dawson^  9  Wis.,  246. 

J.  M.  Abbott^  for  defendant  in  error,  cited  Buffjer  v. 
Kaulbachy  8  Kan.,  668.  M.  K.  ^  T.  BaUway  Oo.  v. 
Orone,  9  Kan.,  496.  Brookosver  v.  Esterlyy  12  Kan.,  151. 
2  Parsons  Contracts,  pp.  779-781.  Masson  v.  Bovet,  1 
Denio,  69.    Bump  on  Fraudulent  Conveyances,  484. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin.  The  plaintifGs  in 
error  were  defendants  in  the  court  below.  The  attor- 
neys for  Stabler  appeared  in  the  court  below  as  they 
state  in  their  motion,  "for  the  sole  purpose  of  objecting 
,  to  the  jurisdiction  of  the  court  over  the  person  of  the 
said  John  Stabler,  and  over  the  subject  matter  of  the 
suit,  and  for  no  other  purpose  whatever,"  and  moved 
to  quash  the  order  of  delivery  and  dismiss  the  suit. 

First    Because  the  affidavit  was  defective. 

Second.  Because  the  affidavit  does  not  show  that  the 
amount  secured  by  the  mortgage  was  due. 

Third.  That  the  affidavit  does  not  show  that  the 
mortgagor  had  broken  any  of  the  essential  conditions 
of  the  mortgage. 

Fourth.  Because  the  affidavit  does  not  show  that 
Stabler  was  the  agent  of  Aultman,  Taylor  &  Co.,  or 
held  a  joint  possession  of  the  property  with  them. 
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Fifth.    Replevin  does  not  lie  against  a  corporation. 

Sixth.    The  undertaking  is  defective,  etc. 

SeverUL  The  return  does  not  show  that  the  sum- 
mons was  personally  served  on  Stabler,  or  that  he  was 
agent  of  Aultman,  Taylor  &  Co. 

Eighth.  The  court  had  not  acquired  jurisdiction  of 
the  subject  matter  of  the  action  because  the  order  of 
delivery  was  not  properly  executed,  etc. 

The  return  is  as  follows;  "Served  the  within  sum- 
mons on  John  Stabler,  Aultman,  Taylor  &  Co.,  not 
found  in  the  county  of  Adams  and  State  of  Nebraska, 
by  delivering  a  true  and  certified  copy  of  the  original 
summons  to  John  Stabler,  by  leave  the  same  at  his 
place  of  business.^'  The  return  is  vague  and  indefinite, 
but  I  think  a  fair  construction  of  it  to  be,  that  the 
officer  left  a  certified  copy  of  the  summons  at  Stabler's 
place  of  business. 

Section  69  of  the  Code  provides  that  "  the  service 
shall  be  by  delivering  a  copy  of  the  summons  to  the 
defendant  personally,  or  by  leaving  one  at  his  usual 
phjce  of  residence^  at  any  time  before  the  return  day." 
Q^n.  Stat,  534.  These  requirements  of  the  statute 
are  imperative.  The  officer  has  no  discretion  in  the 
premises.  The  defendant  must  be  personally  served,  or 
a  copy  left  at  his  usual  place  of  residence,  where  there  is 
no  appearance,  in  order  to  give  the  court  jurisdiction. 

Had  the  motion,  therefore,  been  limited  to  the  single 
object  of  quashing  the  writ,  it  should  have  been  sus- 
tained. But  a  party  cannot  appear  specially,  because 
the  undertaking  is  defective — ^the  statute  points  out 
the  remedy  for  such  defect;  nor  because  the  affidavit 
fails  to  allege  the  debt  secured  by  a  mortgage  is  due; 
nor  because  the  plaintiff's  ownership  and  right  to  the 
possession  of  the  property  is  denied;  nor  because  a 
copy  of  the  order  of  delivery  was  not  served  upon  the 
defendant.    It  is  the  duty  of  the  officer  to  serve  a  copy 
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of  the  order  of  delivery  upon  the  defendant,  and  if  he 
fails  to  do  BO,  and  damages  ensue  in  consequence  thereof, 
as  by  a  failure  to  except  to  sureties  on  the  undertaking, 
the  officer  would  be  liable  for  such  injuries.  But  the 
order  is  not  jurisdictional,  as  the  statute  provides  that 
in  certain  contingencies  the  action  may  proceed  as  one 
for  damages.  The  defendant  having  made  a  general 
appearance,  thereby  waived  all  irregularities  in  the 
service  of  the  summons.  The  motion  to  dismiss  was 
therefore  properly  overruled. 

Among  other  defenses  the  defendants  in  the  court 
below  alleged  in  their  answer  that  ''the  said  Peter 
Deiken  was  not,  at  the  time  of  making  such  false  and 
fraudulent  pretenses  and  representations,  the  owner  in 
fee  simple  in  his  own  name  of  one  hundred  and  sixty 
acres  of  land  in  the  county  of  Adams,  in  the  state  of 
Nebraska,  worth  at  the  time,  over  and  above  what  was 
exempt  by  law  from  execution  for  homestead  and  other 
purposes,  the  sum  of  $1,600.00.  And  whereas,  in  truth 
and  in  &ct,  the  said  Peter  Deiken  was  not,  at  the  time 
of  making  such  false  and  fraudulent  pretenses  and 
representations,  the  owner  in  his  own  name  of  personal 
property  not  exempt  from  execution  nor  encumbered 
by  chattel  mortgage  or  otherwise,  which  was  at  that 
time  worth,  over  and  above  all  incumbrances,  the  sum 
of  $800.00." 

There* is  no  distinct  allegation  that  Deiken  did  not 
own  the  property  of  which  he  professed  to  be  the 
owner.  We  are  told  that  the  real  estate  is  not  of  the 
value  of  $1,600.00,  and  that  the  personal  property  is 
not  worth  $800.00;  but  this  is  mere  matter  of  opinion. 
This  court  has  already  decided  that  it  is  not  enough  to 
allege  that  a  party,  by  false  and  fraudulent  representa- 
tions, induced  another  to  enter  into  a  contract,  but  the 
party  must  state  the  particular  and  precise  circum- 
stances which  constitute  the  alleged  fraud.    Arnold  v. 
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Bakery  6  Neb.  186.  Gark  v.  Dayton,  Id.  192.  But  had 
the  matter  been  properly  pleaded,  it  would  have  consti- 
tuted no  defense  as  against  the  plaintiff  in  the  court 
bjBlow.  It  is  clearly  shown  that  the  defendants  in  the 
court  below  sold  and  delivered  the  machine  to  Deiken, 
taking  his  notes  for  the  same,  and  while  thus  held,  the 
mortgage  in  question  was  executed  to  Steinan  to  secure 
a  b(ma  fide  debt,  contracted  apparently  on  the  faith  of 
said  security.  It  is  true  the  statute  provides  for  the 
punishment,  by  fine  or  imprisonment  in  the  county  jail, 
of  any  person  obtaining  goods  by  false  pretenses.  But 
the  contract  is  not  void,  it  is  merely  voidable  upon  the 
discovery  of  the  fraud;  but  intervening  rights  of  inno- 
cent parties  without  notice  are  protected.  The  plain- 
tiffs in  error,  having  voluntarily' parted  with  the  title 
and  possession  of  the  property,  cannot  be  permitted, 
after  a  considerable  lapse  of  time,  to  re-assert  such  title 
and  possession  to  defeat  the  rights  of  a  bona  fide  lien- 
holder.     Homan  v.  Laboo,  2  Neb.  291. 

It  is  claimed  that  no  demand  was  made  for  the  prop- 
erty, and  that  the  plaintiflfe  in  error,  having  peaceably 
obtained  possession  of  the  same,  therefore  they  could 
not  be  subjected  to  costs  without  such  demand.  Such 
is  undoubtedly  the  law,  and  it  was  so  held  in  Homan  r. 
LaboOy  1  Neb.  210.  The  testimony,  however,  clearly 
shows  that  a  demand  was  made  for  the  property  before 
the  action  was  instituted.  But  no  demand  is  necessary 
when  the  defendant,  as  in  this  case,  pleads  property  in 
himself.     Ho^nan  v.  Laboo,  supra. 

After  a  careftil  examination  of  the  record  it  is  ap- 
parent that  justice  has  been  done.  Steinan,  although 
entitled  to  the  possession  of  the  property,  for  the  pur- 
pose of  enforcing  his  lien,  is  not  the  owner  of  the 
property  to  the  exclusion  of  other  lien  holders.  It  is 
his  duty  to  sell  the  property  in  the  manner  required  by 
law,  and  any  surplus  over  the  amount  of  his  claim 
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shonld  be  paid  to  snch  junior  lien  holders,  or  to  the 
owner  of  the  machine.  The  judgment  of  the  district 
court  iB  dearly  right  and  is  affirmed. 


Judgment  affibmbd. 


Smith   akd    Crittbndto,   plaintiffs    in   error,   v. 
Geobqb  W.  Steele,  defendant  in  error. 

1.  Oorporation:    liabilities  of   stockholdsbs;    Where  the 

president  and  a  majority  of  the  board  of  directors  of  a  corpora- 
tion fail  to  make  and  publish  the  notice  required  by  the  statute, 
of  all  the  existing  debts  of  the  corporation,  the  stockholders  will 
be  jointly  and  severally  liable  for  all  debts  contracted  by  such 
corporation,  while  the  officers  are  thus  in  default. 

2.  :  BIGHTS  OF  STOCKHOLDEBS.  One  or  more  of  the  stock- 
holders of  a  corporation  may  compel  its  officers,  by  mandamus, 
to  make  and  publish  the  statement  required  by  the  statute. 

Error  fipom  the  district  court  of  Butler  county. 

WhitmoyeTy  Oerrard  ^  Post,  for  plaintift'in  error,  cited 
White  V.  Blum,  4  Neb.,  566.  Wright  v.  Field,  7  Ind., 
876.  Marion  Township  Drcamng  Company  v.  Norris,  37 
Ind.,  424.  Shaffer  v.  Moriarly,  46  Ind.,  9.  Bogardusv. 
Basendaie  Manufaetwring  Company,  7  N.  Y.,  147.  Grant- 
ing that  it  was  necessary  to  first  ascertain  the  exact 
amount  justly  due.  The  petition  alleges  that  the  sum 
of  $1,665.50  and  interest  is  justly  due,  which  allegation 
is  admitted  by  the  demurrer.  Moreover,  the  record 
shows  that  at  the  time  the  demurrer  was  sustained,  the 
amount  due  had  been  determined  by  the  judgment  of 
the  district  court  Admit,  too,  that  it  was  necessary 
to  exhaust  the  property  of  the  Alexis  Mercantile 
Association  before  execution  could  be  levied  on  the 
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property  of  the  stockholders.  The  court  could  have 
controlled  its  own  process,  and  had  ample  power  to 
protect  the  defendant  in  error,  by  directing  that  no 
execution  should  be  levied  upon  his  property  until  the 
corporate  property,  if  any,  had  been  first  exhausted. 
Marion  Township  Draining  Company  v.  Norris^  and 
Shaffer  v.  Moriariy^  cited  above,  are  exactly  in  point 
here.  There  is  still  another  controlling  consideration 
in  this  case.  Under  the  statute,  and  the  case  made  by 
the  petition,  the  stockholders  of  the  Alexis  Mercantile 
Association,  as  against  creditors  of  the  association,  are 
liable  as  ordinary  copartners.  The  law  regards  the 
stockholders  in  such  a  case  as  members  of  an  ordinary 
copartnership,  and  will  not  recognize  their  claim  to  the 
rights  of  stockholders  in  ordinary  corporations.  *  The 
authorities  are  abundant  and  conclusive  on  this  point. 
Angel  and  Atnes,  on  Corporations,  sections  611  and 
624,  also  note  to  611.  Middleton  Bank  v.  Magil,  15 
Conn*,  28.  Clark  v.  Terry^  30  Maine,  148.  AUen  v. 
Seivall,  2  Wend.,  827.  Moss  v.  Oakley,  2  Hill,  269. 
Gorring  v.  McCuUaagh,  2  Denio,  77.  Morgan  v.  New 
York  BaHway  Company,  10  Paige,  290.  Fiske  v.  Kees- 
diUe  Manufaciwring  Company,  10  Paige,  592. 

E.  R.  Dean^  for  the  defendant  in  error. 

Section  186  of  chapter  on  "Corporations,"  Gen. 
Stat.  200,  is  repealed  by  operation  of  section  4,  Art. 
XI.,  of  the  constitution,  entitled,  "Miscellaneous  cor- 
porations." A  right  of  action  founded  on  a  statute  is 
terminated  by  the  repeal  of  the  statute.  Bermet  v, 
Hargus,  1  Neb.,  419.  See  also  Johnson  v.  Halm,  4t  Neb., 
146.  11  Humphrey  (Tenn.),  1.  The  statute  making 
stockholders  liable  for  the  corporate  debts,  on  failing 
to  perform  a  statutory  duty,  is  to  be  regarded  as  a 
penalty.     Craw  v.  Easterly,  4  Lansing  (N.  T.),  518. 
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The  repeal  of  a  statute  imposing  a  penalty,  before 
the  rendering  of  a  judgment  for  the  recovery  thereof, 
takes  away  the  plaintiff's  right  of  action.  Eaton  i\ 
Graham^  11  HI.,  619.  A  statute  making  stockholders 
liable  for  corporation  debts  must  be  strictly  construed. 
Middleioitm  Bank  v.  HusSj  8  Conn..  135.  Gray  v.  Coffin^ 
9  Gush.  (Mass.),  192. 

Maxwbll,  Ch.  J. 

The  plaintiff  commenced  an  action,  in  the  district 
court  of  Butler  county,  against  the  "Alexis  Mercan- 
tile Association,"  and  its  stockholders,  to  recover  the 
sum  of  $1,566.50,  upon  an  account  for  goods  sold  and 
delivered.  The  petition  alleges  that  the  Alexis  Mercan- 
tile Association  has  failed  to  publish  the  notice  required 
by  the  statute,  showing  its  existing  debts,  etc.  The 
defendant,  being  one  of  the  stockholders,  demurred  to 
the  petition,  on  the  ground  that  the  facts  stated  therem 
did  not  constitute  a  cause  of  action  against  him.  The 
demurrer  was  sustained.  The  plaintiffs  bring  the  cause 
into  this  court  by  petition  in  error. 

The  only  question  for  the  determination  of  the  court 
is,  the  proper  construction  of  section  186  of  chapter 
11  of  the  General  Statutes,  p.  200,  entitled  "  Corpora- 
tions," which  provides  that  "  every  corporation  here- 
after created  shall  give  notice 'annually,  in  some  news- 
paper printed  in  the  county  or  counties  in  which  the 
business  is  transacted,  and  in  case  there  is  no  newspa- 
per printed  therein,  then  in  the  nearest  paper  in  the 
state,  of  the  amount  of  all  the  existing  debts  of  the 
corporation,  which  notice  shall  be  signed  by  the  presi- 
dent and  a  majority  of  the  directors;  and  if  any  cor- 
poration shall  fail  to  do  so,  all  the  stockholders  of  the 
corporation  shall  be  jointly  and  severally  liable  for  all 
debts  of  the  corporation  then  existing,  and  for  all  that 
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shall  be  contracted  before  such  notice  is  given;"  and 
section  4,  Art  XI  of  the  constitution,  entitled  "  Mis- 
cellaneous Corporations,"  which  provides  that:  "In  all 
cases  of  claims  against  corporations  and  joint  stock 
associations  the  exact  amount  justly  due  shall  be  first 
ascertained,  and  after  the  corporate  property  shall 
have  been  exhausted,  the  original  subscribers  thereof  s 
shall  be  individually  liable  to  the  extent  of  their  un- 
paid subscription,  and  the  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock." 

This  section  limits  the  liability  of  members  of  a  cor- 
poration so  long  as  there  is  a  substantial  compliance 
with  the  law  governing  its  organization.  But  a  corpo- 
ration is  a  mere  creature  of  the  statute,  and  being  such, 
it  possesses  only  those  properties  and  powers  which 
the  charter  of  its  creation  confers  upon  it.  And  where 
the  charter — ^which  is  the  general  law  in  most  cases  in 
this  state — contains  provisions  or  conditions  for  the 
protection  of  the  public  against  the  evils  of  corrupt 
and  irresponsible  organizations,  which  are  not  incon- 
sisteiit  with  the  organic  law  of  the  state,  they  enter 
into  and  become  a  part  of  the  charter,  and  must  be 
complied  with. 

That  the  legislature  has  authority  to  impose  such 
conditions  upon  the  members  of  a  corporation  in  case 
of  the  failure  of  their  oflScers  to  comply  with  the  pro- 
visions of  the  statute,  there  is  no  question.  But  such 
liability  can  only  attach  to  debts  contracted  during  the 
time  the  officers  are  in  default  in  publishing  the  notice 
required.  And  this  seems  to  have  been  the  rule  adopt- 
ed in  New  York  under  a  somewhat  similar  statute. 
Section  12  of  chapter  40  of  the  session  laws  of  1848 
of  that  state  provide  that:  "If  any  of  said  (manufec- 
turing)  companies  shall  &il  to  make  and  publish  such 
statement,  all  the  trustees  of  the  company  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  com- 
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pany  then  existing^  and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made." 

In  Boxighton  v.  OtiSy  29  iBarb.,  196,  it  was  held  that 
this  penal  :y  was  imposed  on  those  only  who  we^e  guilty 
of  the  neglect  of  duty. 

In  Garrison  v.  Hcrwe^  17  N.  T.,  458,  it  was  held  that 
to  make  the  trustees  liable  the  debt  must  have  been 
contracted  during  a  default,  and  that  the  trustees  were 
not  personally  liable  for  a  debt  contracted  before  the 
time  fixed  by  law  for  the  publication  of  the  first  re- 
port.    * 

These  cases,  in  our  view,  state  the  law  correctly.  In 
case  of  the  failure  of  the  officers  of  a  corporation  to 
make  out  and  publish  the  report  required  by  the  stat- 
ute, in  the  time  and  manner  required,  one  or  more  of  the 
stockholders  may  compel  the  performance  of  such  duty 
by  mandamus.  If  they  fail  to  compel  such  compliance 
with  the  law  they  must  submit  to  the  penalty.  The 
petition  alleges  that  the  goods  were  purchased  after  the 
officers  of  the  corporation  had  failed  to  publish  the  no- 
tice required.  The  demurrer,  therefore,  should  have 
been  overruled.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 


Bbversed  and  remandbd. 
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EuGBKivs  Wilhelm,  appellee,   v.   B.   J.   Rubsbll, 

APPELLANT. 


1. 


Taxes:  personalty  liable  for.  In  1877  W.  filed  a  peti- 
tion in  the  district  court  praying  for  the  cancellation  of  certain 
tax  certificates,  and  alleging  ^'that  the  plaintiff  has  the  legal 
title,  and  is  in  peaceable  possession,"  etc.,  of  certain  real  estate. 
The  tax  was  levied  in  1878,  and  a  sale  took  place  in  1876,  while 
W.  was  in  possession  and  had  an  abundance  of  personal  prop- 
erty in  the  county  to  satisfy  the  tax.  On  the  trial,  testimony 
was  introduced  showing  W.  to  have  been  the  owner  and  in  pos- 
session of  the  land  for  a  number  of  years  prior  to  1878.  Heldf 
that  the  petition  stated  facts  sufficient  after  judgment  to  sustain 
the  same. 


2. 


:  PERSONALTY  MTTST  BE  FIRST  RESORTED  TO.  The  Stat- 
ute makes  it  the  duty  of  the  county  treasurer  to  collect  the  de- 
linquent taxes  as  far  as  possible  out  of  personal  property,  and 
the  land  itself  can  only  be  resorted  to  when  the  personal  prop- 
erty is  exhausted.  The  law  imposes  this  duty  on  the  treasurer, 
and  he  cannot  evade  it.  A  sale  of  the  land  for  taxes,  while 
there  is  sufficient  personal  property  of  the  delinquent  in  the 
county  out  of  which  to  make  the  tax,  is  absolutely  void. 


This  was  an  appeal  from  the  district  court  of  Otoe 
county.    The  facts  appear  in  the  opinion. 

JR.  B.  KiddoOj  for  appellant,  citing  the  case  of  Peet 
V.  CyBrieriy  5  JSTeb.,  860,  contended  that  the  fact  of 
ownership  of  personal  property  at  the  time  the  tax  be- 
came delinquent  must  be  pleaded,  and  that  it  had  not 
been  pleaded  in  this  case.  The  plaintiff  must  allege 
some  fact  or  facts  which,  if  admitted  by  demurrer  or 
otherwise,  would  justify  the  court  in  decreeing  the  sale 
void.  But  the  allegation  that  the  plaintiff  is  the 
owner  of  the  land,  and  that  at  the  time  the  taxes  be- 

NoTE.  By  act  of  1877,  Laws  1877,  p.  48,  section  50  of  the  revenue 
act  of  1869  was  amended  by  leaving  out  the  provision  requiring  the 
county  treasurer  to  levy  on  personal  property  for  the  satisfaction  of 
taxes  due  on  real  estate. — Rep. 
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came  delinquent,  and  at  the  time  of  sale  and  ever  since, 
plaintiff  had  personal  property  out  of  which  the  taxes 
could  have  been  made,  would  not  be  sufficient,  if  ad- 
mitted, to  justify  decreeing  the  sale  void,  for  the  very 
simple  and  obvious  reason  that  unless  the  plaintiff  was 
the  owner  of  the  land  at  the  time  the  taxes  were  as- 
sessed and  levied,  and  at  the  time  they  became  delin- 
quent, the  treasurer  was  not  legally  bound,  nor  was  it 
his  duty  to  make  the  taxes  out  of  the  personal  property 
of  the  plaintiff.  Section  50  of  the  revenue  law,  Gen- 
eral Statutes,  916,  requires  the  treasurer  to  make  the 
tax  by  distress  and  sale  of  the  personal  property  of  the 
delinquent,  and  no  one  can  be  a  delinquent  as  to  taxes 
on  land  unless  he  is  under  legal  obligation  to  pay  such 
taxes,  resulting  from  ownership  at  the  time  the  tax  is 
assessed  and  becomes  delinquent.  The  allegation  that 
the  plaintiff  owned  the  land  at  the  time  that  the  taxes 
were  made  a  charge  thereon,  and  at  the  time  they  be- 
came delinquent,  is  just  as  essential  as  the  allegation 
that  he  had  personal  property  in  the  county,  out  of 
which  the  taxes  could  have  been  made.  The  one  can 
no  more  be  dispensed  with  than  the  other.  A  decree 
should  therefore  be  rendered  declaring  the  tax  sale 
legal  and  valid,  for  the  reason  that  the  only  ground 
upon  which  the  plaintiff  relies,  and  upon  which  he  has 
offered  evidence,  is  insufficiently  alleged. 

Jl  G  Wdtscn^  for  appellee. 

Maxwbll,  Ch.  J. 

r 

The  plaintiff  is  the  owner  and  in  possession  of  the 
north  half  of  section  25,  in  township  8,  range  13,  in 
Otoe  county.  On  the  sixteenth  day  of  November, 
1875,  the  land  in  question  was  sold  by  the  treasurer  of 
Otoe  county  to  the  defendant  for  the  taxes  of  1873, 
and  certificates  of  purchase  issued  to  said  purchaser. 
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In  August,  1877,  the  plaintiff  commenced  this  action 
in  the  district  court  of  Otoe  county,  praying  that  said 
tax  certificates  may  be  declared  null  and  void,  etc. 

The  defendant  filed  a  cross  petition  alleging  that  he 
purchased  said  lands  for  the  delinquent  taxes  of  1878, 
amounting  to  the  sum  of  $288.18,  and  that  he  paid  the 
taxes  due  thereon  for  the  year  1874,  amounting  to  the 
,Bum  of  $144.34,  and  also  for  the  year  1875,  amounting 
to  the  sum  of  $188.00.  The  defendant  prays  for  a  de- 
cree, declaring  said  tax  sale  legal  and  valid,  but  in  case 
the  court  is  of  the  opinion  that  said  sale  is  invalid  that 
he  may  be  adjudged  to  have  a  lien  upon  said  land  for 
said  taxes,  etc.  A  decree  was  rendered  in  the  court 
below  in  favor  of  the  plaintiff,  but  refusing  the  defend- 
ant any  relief.     The  defendant  appeals  to  this  court 

The  principal  questions  involved  in  this  case  have 
already  been  determined  in  the  case  of  Pettit  v.  Black, 
ante  page  52,  and  it  is  unnecessary  to  review  them  here. 
The  petition  alleges  that  the  plaintiff  has  the  legal  title, 
and  is  in  the  peaceable  possession,  etc.,  there  being  no 
allegation  that  the  plaintiff  was  the  owner  and  in  pos- 
session of  said  land  at  the  time  the  same  was  assessed 
and  the  taxes  were  levied.  Deeds,  however,  were  intro-- 
duced  by  the  plaintiff  showing  titie  in  him  since  1864-5. 
The  only  objection  made  by  the  defendant  being  that 
such  deeds  were  "irrelevant  and  immaterial."  The 
plaintiff  also  testified,  without  objection,  that  he  had 
been  in  actual  possession  of  the  land  for  seven  or  eight 
years. 

/This  court  has  decided  in  a  number  of  instances  that 
objections  to  testimony  must  be  specifically  pointed 
out,  otherwise  if  the  testimony  is  admissible  for  any 
purpose,  the  objection  will  be  unavailing.  Morgan  v. 
Larsh,  1  Neb.  368;  PyU  v.  Warren,  2  Id.,  248;  Tecumr 
seh  Toum  Site  Case,  8  Id.,  279;  Michd  v.  Ware,  3  Id.,  235; 
Horbach  v.  Miller,  4  Id.,  48. 
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The  defect  in  the  petition  is  one  of  form  merely,  and 
not  of  substance,  and  the  petition  is  sufficient  to  sus- 
tain the  judgment 

It  clearly  appears  that  at  the  time  these  taxes  were 
assessed  and  levied  and  became  delinquent,  Wilhelm 
had  several  thousand  dollars  in  personal  property  in 
Otoe  county,  and  that  no  attempt  was  made  to  collect 
these  taxes.  Section  60  of  the  revenue  law  requires 
the  treasurer  to  proceed  as  soon  after  the  first  of  May 
as  practicable,  and  make  the  delinquent  tax  out  of  the 
personal  property  of  the  delinquent,  if  such  property 
can  be  found ;  and  this  provision  shall  apply  to  taxes 
assessed  on  real  estate,  and  remaining  unpaid,  as  to 
delinquent  taxes  assessed  on  personal  property.  [Gen. 
Stat.,  916.] 

As  is  said  in  Johnson  v.  Hahn^  4  Neb.  147,  "the  ex- 
press purpose  of  the  statute  is,  and  it  seems  to  be  the 
universal  rule  of  law,  unless  changed  by  positive  stat- 
utes, that  if  coercive  measures  become  necessary,  they 
shall  in  the  first  instance  be  directed  to  the  personal 
property,  and  the  real  estate  on  which  the  tax  is  im- 
posed shall  not  be  resorted  to  until  the  personal  prop- 
erty is  first  exhausted.' 

This  rule  is  clearly  applicable  in  this  case.  The  law 
imposes  a -duty  upon  the  treasurer  which  he  cannot 
evade.  He  must  collect  the  tax  out  of  the  personal 
property  of  the  delinquent  if  a  sufficient  amount  can 
be  found  in  the  county.  As  the  treasurer  entirely 
failed  in  this  case  in  the  performance  of  his  duty  in 
that  regard,  the  sale  of  the  land  is  absolutely  void;  but 
as  the  property  seems  to  have  been  properly  assessed, 
and  the  taxes  legally  Imposed,  the  appellant  is  entitied 
to  be  subrogated  to  the  rights  of  the  county  in  the 
taxes  in  question.  The  case  will  therefore  be  referred 
to  the  clerk  of  the  district  court  to  ascertain  the  actual 
amount  paid  by  the  appellant  in  the  payment  of  said 
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taxes,  together  with  the  actual  amount  of  interest  due 
thereon  at  twelve  per  cent,  and  report  the  same  to  the 
court  within  sixty  days,  the  plaintiff  to  pay  said  taxes 
and  interest  within  six  months  from  this  date,'  or  that 
said  premises  or  such  portion  as  may  be  necessary,  be 
sold  to  pay  the  same.  The  costs  to  be  paid  by  the 
plaintiff  and  defendant  in  equal  portions.  The  cause 
is  remanded,  with  instructions  to  the  district  court  to 
enter  a  decree  in  conformity  with  this  opinion. 

Reversed  akd  bemanded. 
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gg  yj  The  State  op  N"ebraska,  ex  rel.  L.  J.  Abbott,  and 
iUZ?      OTHERS,  V.  The  Board  of  County  Commissioners  op 
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Constitutional  Law :  MuiriciPAL  corpobatiokb.  The  constitu- 
tion of  a  state  not  being  a  grant,  but  a  restriction  upon  the 
power  of  the  legislature,  therefore  a  provision  in  the  constitu- 
tion, that  "  the  legislature  may  vest  the  corporate  authorities  of 
cities,  towns,  and  villages  with  power  to  make  local  improve- 
ments by  special  assessments,  or  by  taxation  of  property  ben- 
efited," merely  prescribes  the  rule  of  apportionment  of  such 
special  taxes,  and  does  not  prohibit  the  legislature  from  con- 
ferring the  power  to  make  local  improvements  b^iL  special  assess- 
ments or  taxation  upon  property  benefited,  upon  other  mu- 
nicipal corporations  than  those  designated.  The  StaU^  ex  rel,^ 
V.  Lancaater  County ^  4  Neb.,  540,  adhered  to. 

This  was  an  application  for  a  peremptory  writ  of 
mandamus  commanding  the  defendants  to  lay  out  and 
establish  a  ditch  or  drain  for  the  purpose  of  draining 
certain  lands  described  in  the  application,  in  accord- 
ance with  the  authority  vested  in  the  defendants  by  the 
provisions  of  an  act  entitled  '^  An  act  to  drain  marsh 
or  swamp  lands,"  approved  March  8, 1878.  Gten.  Stat., 
1057. 
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W.  A.  Marlofw^  for  the  relator,  cited  Cooley  on  Tax- 
ation, 16.  French  v.  Teschemaker^  24  Cal.,  518.  DuTir 
coTnbe  t?.  Prindle^  12  Iowa,  1.  The  Iowa  Homestead  Com- 
pany V.  Webster  County^  21  Iowa,  221.  Roosevelt  v.  Ghdr 
ard^  52  Barb.,  588.  Bigelow  v.  West  Wisconsin  Bailwai/j 
27  Wis,,  479.  JEhnory  v.  S.  F.  Gas  Cb.,  28  Cal.,  846. 
ScmUv.  The  Qty  of  Cleveland,  1  Ohio  St.,  126.  HiU 
V.  JERgdoriy  6  Ohio  St,  248.  Dillon  on  Municipal  Cor- 
poration, Sec.  599,  and  authorities  •  there  cited.  Sur- 
ford  V.  Ciiy  of  Omaha,  4  Neb.,  844.  Cooley  on  Taxa- 
tion, 416,  and  authorities  there  cited. 

Marshall  ^  Sterett,  for  the  respondents,  cited  the  va- 
rious sections  of  the  constitution  of  Illinois  upon  the 
subject,  comparing  them  with  the  provisions  of  the 
constitution  of  Nebraska,  and  the  following:  People 
0.  Marshal,  1  Qilm.,  672.  Howard  v.  St  Clair  Drain 
Co.,  51  HI.,  188.  Sedgwick  Const.  Law,  2d  Ed.,  200, 
note  a.  Cooley  Const.  Lim.,  58.  Updike  v.  Wright,  81 
Dl.,  58. 

• 

Maxwell,  Ch.  J. 

The  only  question  for  our  consideration  is  the  proper 
construction  to  be  given  to  section  6,  article  IX,  of  the 
constitution  of  1875,  which  is  as  follows :  "  The  legis- 
lature may  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local  improve- 
ments by  special  assessments,  or  by  special  taxation  of 
the  property  benefited.  Tor  all  other  corporate  pur- 
poses, all  municipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  properly 
within  the  jurisdiction  of  the  body  imposing  the  same." 

The  fifth  section  of  article  IX  of  the  constitution  of 
1848,  of  Illinois,  provided  that  "the  corporate  authori- 
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ties  of  counties,  townships,  school  districts,  cities, 
towns,  and  villages  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes;  such  taxes  to 
be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing  the  same." 

In  Harward  etalv.  St  Clair  Drain  Co.^  51  HI.,  180,  a 
suit  in  equity  was  instituted  to  restrain  the  collection 
of  certain  taxes  or  assessments  levied  by  certain  com- 
missioners appointed  under  the  provisions  of  "an  act 
to  provide  for  the  construfjting  of  a  levee  from  Prairie 
Dupont  village,  in  St.  Clair  county,  to  Harrisonville, 
in  Monroe  county."  It  was  held  that  the  section  was 
designed  to  prevent  the  delegation  of  the  taxing  pow- 
ers to  any  person  or  persons  other  than  the  corporate 
authorities  of  the  municipality  to  be  taxed.  It  was  also 
held  that  it  was  "a  just  inference  that  the  purpose  of 
the  section  was  to  define  the  class  of  persons  to  whom 
the  right  of  taxation  might  be  granted,  and  the  pur- 
poses for  which  it  might  be  exercised,  and  when  the 
legislature  seeks  to  grant  it  to  any  other  than  corpo- 
rate authorities,  or  for  corporate  purposes,  it  trans- 
gresses the  limit  of  its  power." 

It  was  suggested  that  the  legislature  could  authorize 
drainage  commissioners  to  be  elected  by  the  pepple  of 
the  several  counties,  with  power  to  determine  each  year 
the  sum  to  be  expended  in  the  construction  of  levees, 
and  to  assess  such  sum  as  a  tax  upon  the  lands  to  be 
benefited  thereby  to  the  extent  of  the  benefits  conferred. 
To  the  same  effect  is  Hessler  v.  The  Drainage  OommiS' 
sionerSy  53  Id.,  105.  Gage  v.  Graham,  57  Id.,  144. 
Board  of  Directors  v.  Houston,  71  Id.,  318. 

Section  9,  of  article  EX,  of  the  constitution  of  1870, 
of  Illinois,  provides  that  "  the  general  assembly  may 
vest  the  corporate  authorities  of  cities,  tgwns,  and  vil- 
lages with  power  to  make  local  improvements  by  special 
assessments  or  by  special  taxation  of  contiguous  prop- 
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erty  or  otl^erwiee.  For  all  other  corporate  purposes, 
all  municipal  corporations  may  be  vested  with  author- 
ity to  assess  and  collect  taxes,  but  such  taxes  shall  be 
uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same." 

In  Updike  v.  Wright,  81  111.,  68,  it  was  held  that  "the 
clause  in  the  present  constitution,  like  that  in  the  con- 
stitution of  1848,'  must  be  construed  as  a  limitation  on 
the  power  of  the  legislature.  Giving  it  that  construc- 
tion, the  general  assembly  can  only  vest  cities,  towns, 
and  villages  with  power  to  make  local  improvements 
by  special  assessments  or  special  taxation  upon  contig- 
uous property  benefited  by  such  improvements.  By 
necessary  impUcation  it  is  inhibited  from  conferring 
that  power  upon  other  municipal  corporations  or  upon 
private  corporations." 

It  appears  from  the  statement  of  facts  in  that  case, 
that  the  commissioners  had  undertaken  to  construct  a 
levee  costing  thousands  of  dollars,  at  a  certain  point  on 
the  Wabash  river,  not  in  connection  with  a  system  of 
dndnage,  but  as  a  principal  work.  The  court  say: 
"  But  it  is  nowhere  intimated  in  the  statute  the  owners 
or  occupants  of  land  may  undertake,  under  the  pro- 
visions of  this  law,  the  building  and  maintenance  of 
an  immense  levee  on  the  borders  of  a  river,  not  con- 
nected with  any  system  of  drainage  by  ditches.  Neither 
the  constitution  nor  the  statute  contemplates  any  such 
work."  It  is  clear  from  the  statement  of  facts,  that 
the  only  question  before  the  court  was  the  authority  to 
construct  the  levee.  The  decision,  therefore,  upon 
matters  not  involved  in  the  case  cannot  be  considered 
as  an  adjudication. 

Is  the  power  of  the  legislature  limited  by  implica- 
tion, upon  the  principle  expressio  urdus  est  exdusio 
aUeriua  f    An  examination  of  the  constitutions  of  other 
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states  and  the  adjudication  of  their  courts  thereon  may 
throw  some  light  upon  this  question. 

Section  11,  Art  I,  of  the  constitution  of  Michigan, 
provides  that:  "The  hoard  of  supervisors  of  each 
organized  county  may  provide  for  laying  out  high- 
ways, constructing  bridges,  and  organizing  townships, 
under  such  limitations  and  restrictions  as  shall  be  pre- 
scribed by  law."  It  was  held  that  the  section  is  not  by 
its  terms  exclusive,  and  does  not  preclude  the  legisla- 
ture from  conferring  power  over  this  subject  on  the 
township  highway  commissioners.  The  People  v.  High- 
way  Oom.^  15  Mich.,  851.  The  People  v.  Ingham  Go.,  20 
Id.  95. 

Section  22,  Art  I,  of  the  constitution  of  1857  of  Iowa, 
provides  that :  "  Foreigners  who  are  or  may  hereafter 
become  residents  of  this  state  shall  enjoy  the  same  rights 
in  respect  to  the  possession,  enjoyment,  and  descent  of 
property  as  native-born  citizens."  In  1858  an  act  was 
passed  extending  the  rights  in  respect  to  the  possession, 
enjoyment,  and  descent  of  property  to  others  than  those 
named  in  the  constitution.  Under  this  statute  a  non- 
resident alien  acquired  title  to  certain  real  estate  in 
1859,  and  conveyed  the  same  to  the  plaintiff  in  1864. 
It  was  held  that  the  section  referred  to  contained  no 
restriction  on  the  power  of  the  legislature  to  confer  the 
same  or  other  rights  on  non-resident  foreigners.  Pure- 
zell  V.  Smith,  21  Iowa,  540. 

In  the  case  of  State  v.  Tail,  22  Iowa,  140,  it  was  held 
that  the  state,  in  a  criminal  trial  before  a  justice  of  the 
peace,  had  a  right  to  appeal  to  the  district  court,  as 
well  as  the  defendant,  notwithstanding  the  provisions 
of  section  11,  Art.  I,  of  the  constitution,  giving  "  to 
the  defendant  the  right  of  appeal;"  that  this  provision 
was  not  by  implication  a  denial  of  the  right  to  the 
state. 

The.  constitution  of  Arkansas  provides  that :  "  All 
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property  shall  be  taxed  according  to  its  value,  etc. 
♦  ♦  *  The  general  assembly  shall  have  power  to 
tax  merchants,  bankers,  peddlers,  and  privileges  in  such 
manner  as  may  be  prescribed  by  law."  It  was  held 
that  this  provision  did  not  prohibit  the  legislature  from 
authorizing  counties  and  incorporated  towns  to  impose 
a  tax  upon  billiard  tables,  ten  pin  alleys,  taverns, 
groceries,  and  the  like  for  municipal  purposes,  and  as 
a  police  regulation  for  the  preservation  of  good  order. 
Wash.  V.  The  State,  13  Ark.,  752.  Dillpn  on  Mun. 
Cor.,  sec.  592. 

The  second  section  of  Art.  XH,  of  the  constitution 
of  Ohio,  provides  that  "  laws  shall  be  passed  taxing,  by 
a  uniform  rule,  all  moneys,  etc.,  and  also  all  real  and 
personal  property,  according  to  its  true  value  in 
money."  By  the  sixth  section  of  Art.  XUI,  the  legis- 
lature are  required  to  "  provide  for  the  organization  of 
cities  and  incorporated  villages  by  general  laws,  and 
to  restrict  their  power  of  taxation,  assessmenty  bor- 
rowing money,  contracting  debts,  and  loaning  their 
credit,  so  as  to  prevent  the  abuse  of  such  power."  It 
was  held  that  legislation  authorizing  cities  and  villages 
to  levy  special  assessments,  for  the  purpose  of  improv- 
ing streets,  upon  real  estate  peculiarly  and  specially 
benefited,  and  in  proportion  to  such  benefit,  was  not 
repugnant  to  any  provision  of  the  constitution.  See 
also,  ZanesviUe  v.  Michards,  5  Ohio  State,  589.  Baker  v. 
GTunnnatij  11  Id.,  584.    Bank  v.  Hines,  3  Id.,  1. 

The  constitution  of  California  contains  provisions 
that :  '*  All  property  in  the  state  shall  be  taxed  in  pro- 
portion to  its  value,"  and  that  '^  taxation  shall  be  equal 
and  uniform  throughout  the  state,"  and  confers  the 
power  of  taxation  and  assessment  on  municipal  cor- 
porations. Under  an  act  of  the  legislature,  providing 
that  the  expense  of  street  improvements  shall  be 
assessed  on  property  fronting  on  the  street  in  propor- 
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tion  to  its  frontage,  it  was  held  not  to  violate  the  pro- 
visions of  the  constitution.  Burnett  v.  Sacramento^  12 
Cal.,  76.  People  v.  Burr,  18  Id.,  843.  Emory  v. 
Gas  Co.y  28  Id.,  845.  Bmen/  v.  Bradford,  29  Id.,  75. 
Walsh  V.  Mathews,  29  Id.,  123.  Taylor  v.  Palmer,  81 
Id.,  240.  Orosby  v.  Lyon,  87  Id.,  242.  Chambers  r. 
Satterlee,  40  Id.,  497. 

The  constitution  of  Indiana  declares  that  "the 
general  assembly  shall  provide  by  law  for  a  uniform 
and  equal  ra^  of  assessment  and  taxation,  and  shall 
prescribe  such  rules  and  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  both  real 
and  personal,  excepting  such  only  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable 
purposes,  as  may  be  specifically  exempted  by  law.'* 
There  is  also  a  provision  prohibiting  the  passage  of  local 
or  special  laws  for  the  assessment  and  collection  of  taxes 
for  state,  county,  township,  or  road  purposes.  It  was 
held  that  these  provisions  do  not  prohibit  an  assess- 
ment upon  property  specially  benefited  by  the  improve- 
ment of  a  street,  or  other  local  improvements.  Good- 
rich V.  Turnpike  Co.,  26  Ind.,  119.  Bright  v.  McOuUough, 
27  Id.,  223.     Palmer  v.  Stumph,  29  Id.,  329. 

The  constitution  of  Massachusetts  requires  the  gen- 
eral court  "  to  impose  and  levy  proportional  and  rea- 
sonable assessments,  rates,  and  taxes  upon  all  the  in- 
habitants of  and  persons  resident  and  estates  lying 
within  said  commonwealth."  It  was  held  that  this 
provision  was  not  violated  by  authorizing  a  town,  in 
which  the  state  agricultural  college  was  located,  to 
raise  a  tax  and  pay  an  exceptional  portion  of  the  ex- 
pense. Merrick -V.  Amherst,  12  Allen,  500.  N"or  does 
it  prohibit  local,  street  or  drain  assessments  being  im- 
posed on  the  property  benefited.  The  court  say :  "  We 
see  no  reason  for  construing  the  provisions  in  the  con- 
ptitution,  giving  to  the  legislature  the  power  of  im- 
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posing  proportional  and  reasonable  assessments,  rates, 
and  taxes,  as  an  inhibition  on  the  levy  of  a  tax  for  lo- 
cal purposes  of  a  public  nature,  upon  those  who  will 
reap  the  benefit  on  their  estates  of  a  proposed  expen- 
diture of  money."    Dcrgan  v.  Boston^  12  Allen,  223. 

The  constitution  of  Minnesota  provides  that  "  all 
taxes  to  be  raised  in  this  state  shall  be  as  nearly  equal 
as  may  be,  and  all  property  on  which  taxes  are  to  be 
levied  shall  have  a  cash  valuation,  and  be  equal  and 
uniform  throughout  the  state."  It  was  held  that  a 
special  assessment  on  lands  in  proportion  to  the  bene- 
fits received  from  the  construction  of  a  public  road 
could  not  be  made.  Stinson  v.  Smithj  8  Minn.,  366. 
Subsequently  the  constitution  was  amended  authoriz- 
ing such  assessments. 

The  constitution  of  Mississippi  provides  that  "tax- 
ation shall  be  equal  and  uniform  throughout  the  state. 
All  property  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law."  It  was  held 
that  this  provision  did  not  prohibit  the  legislatuFe  from 
imposing  a  tax  on  a  particular  district  for  a  local  im- 
provement, or  from  authorizing  a  municipal  corpora- 
tion from  assessing  the  expense  of  a  street  improve-' 
ment  on  the  lots  fronting  on  the  street.  Williams  v. 
Oammacky  27  Miss.,  209. 

The  constitution  of  Missouri  requires  "all  property 
subject  to  taxation  to  be  taxed  in  proportion  to  its 
value."  It  was  held  that  this  provision  did  not  pro- 
hibit assessments  for  street  improvements  on  the  basis 
of  benefits  conferred.  Garrett  v.  St.  LoitiSj  26  Mo., 
605.     Uhrig  v.  St  LauiSj  44  Id.,  468. 

The  provision  in  the  constitution  of  Oregon  that 
"  all  taxation  shall  be  equal  and  uniform,"  was  held 
not  to  preclude  the  improvements  of  streets  by  special 
assessments  on  the  property  benefited.  King  v.  Port- 
ktndj  2  Oregon,  146. 
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The  constitution  of  Wisconsin  provides  that  "the 
rule  of  taxation  shall  be  uniform,''  and  that  "it  shall 
be  the  duty  of  the  legislature,  and  they  are  hereby  em- 
powered, to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrain  their  power  of 
taxation  and  assessment."  It  was  held  that  special  as- 
sessments on  the  basis  of  benefits  may  be  sustained 
under  the  latter  provision.  Weeks  v.  Milwaukee^  10 
Wis.,  242.  I/umsden  v.  Oross^  Id.,  282.  Cooley  on 
Taxation,  444. 

Section  4,  Article  Viii,  of  the  constitution  of  1867 
of  this  state,  provided  that  the  "  legislature  shall  pro- 
vide for  the  organization  of  cities  and  incorporated 
villages  by  general  law;  and  restrict  their  power  of 
taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as^to  prevent  the 
abuse  of  such  power."  In  Hurford  v.  The  City  of  Omaka^ 
4  ]^eb.,  836,  it  was  held  that  a  statute  authorizing  a 
city  to  grade  and  improve  streets,  one-half  of  the  ex- 
pense to  be  paid  by  assessment  on  lots  abutting  thereon, 
was  constitutional.  The  court  say :  "  The  question  is 
not  simply  whether  the  theory  of  special  assessments 
is  sound  in  principle,  or  inequitable  and  unjust  in  its 
operation,  but  whether  the  legislature  has  power  un- 
der the  constitution  to  establish  such  a  system.  Spe- 
cial assessments  are  said  by  an  eminent  jurist  to  be  ^  a 
peculiar  species  of  taxation,  standing  apart  from  the 
general  burdens  imposed  for  state  and  municipal  pur- 
poses, and  governed  by  principles  that  do  not  apply 
generally.' "     Cooley  on  Taxation,  416. 

In  Wright  v.  Boston^  9  Cush.,  238,  241,  the  court  say: 
"All  these  municipal  taxes  for  the  improvement  of 
streets  rest  for  their  final  reason  upon  the  enhancement 
of  private  properties." 

In  PhUadelpkia  v.  Tryon^  35  Penn.  St.,  401,  Mr.  Justice 
Woodward  says :  "  Local  impositions  for  grading,  pav- 
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ing,  sewerage  and'the  like^  have  been  many  times  sus- 
tained by  this  court,  and  are,  in  the  long  run,  perfect- 
ly fiskir,  for  they  enter  into  and  enhance  the  value  of 
tiie  property  assessed,"  See  also  People  v.  Mayor  of 
Brooklyn^  4  New  York,  419.  Brewster  v.  Syracusey  19 
Id.,  116.  HaweU  v.  Buffalo,  37  Id.,  267.  Litchfield  v. 
Vernon^  41  Id.,  128.  OommomDeaUh  v.  Woods,  44  Pa. 
St,  118.  Wray  v.  Mayor,  46  Id.,  865.  Greensbwrg 
V.  Young,  68  Id.,  280.  Stroud  v.  Philadelphia,  61  Id., 
255. 

In  Hammettv.  Philadelphia,  8  Am.  Law  Beg.,  17.  S.,422, 
the  court  say:  '^ Local  assessments  can  only  be  consti- 
tutional when  imposed  to  pay  for  local  improvements, 
clearly  confining  special  benefits  on  the  property  as- 
sessed, and  to  the  extent  of  those  benefits."  This  is 
undoubtedly  the  law  in  this  state  under  our  present 
constitution,  the  statute  pointing  out  the  mode  of  levy- 
ing the  expense  in  proportion  to  the  benefits  which  the 
estates  respectively  receive  from  the  proposed  improve- 
ment. The  constitution,  by  authorizing  the  legislature 
to  vest  the  corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  improvements  by 
special  assessments,  or  by  special  taxation  of  property 
benefited,  thereby  limits  the  power  of  the  legislature. 
In  the  absence  of  such  a  restriction  the  rule  of  appor- 
tionment would  be  left  entirely  to  the  legislature. 

In  the  case  of  the  B.  ^  M,  B.  B.  Oo.  v.  Lancaster 
County,  4  Neb.,  804,  in  speaking  of  the  specific  road 
tax  of  $4.00  per  quarter  section,  the  court  say :  "  This 
apportionment  is  according  to  no  just  rule ;  it  is  arbi- 
trary and  operates  oppressively;  it  imposes  like  bur- 
dens upon  all  lands,  whether  they  be  worth  three  or 
three  hundred  dollars  per  acre.  *  *  *  Hopeless 
indeed  would  be  the  task  to  show  that  such  legislation 
is  founded  upon  any  fair  or  equitable  principle  what- 
ever.   These  are  considerations  which,  under  the  con- 
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stitution  in  force,  when  the  taxes  complained  of  were 
levied,  could  only  be  properly  addressed  to  the  legisla- 
ture. It  was  for  that  body,  not  the  courts,  to  deter- 
mine what  the  rule  of  apportionment  should  be."  And 
in  the  absence  of  constitutional  restrictions,  the  legis- 
lature would  have  power  to  determine  the  rule  of  ap- 
portionment in  assessments  for  Ipcal  improvements. 
Under  our  present  constitution  assessments  for  local 
improvements  in  cities,  towns,  and  villages,  can  only 
be  made  in  proportion  to  the  benefits  received.  As  to 
the  mode  of  ascertaining  such  benefits,  it  would  be 
improper  to  determine  in  this  case,  as  the  question 
does  not  arise. 

The  authority  of  the  legislature  to  vest  cities,  towns, 
and  villages  with  power  to  make  local  improvements 
by  special  taxation  of  property  benefited,  is  not  a  grant 
of  power.  The  authority  already  existed,  and  the  con- 
stitution merely  prescribes  the  rule  by  which  taxes 
shall  be  apportioned.  How  then  can  it  be  claimed 
that  the-  enumeration  of  cities,  towns,  and  villages, 
excludes  all  other  municipal  corporations?  K  the  con- 
stitution was  a  grant  of  power,  the  rule  contended  for 
would  be  correct.  But  not  being  a  grant  of  power, 
and  the  legislature  possessing  authority,  in  the  absence 
of  an  inhibition  in  the  constitution  to  pass  the  act  in 
question,  it  is  not  obnoxious  to  section  6,  article  IX,  of 
the  constitution.  And  this  is  the  rule  laid  down  in 
the  case  of  the  State  v.  Lancaster  County^  4  Neb.,  540, 
where  it  is  said:  "The  constitution  of  a  state,  accord- 
ing to  the  rule  which  seems  to  be  well  settled,  is  not 
regarded  as  a  grant  but  rather  as  a  restriction  of  legis- 
lative power ;  and  so  in  an  inquiry  as  to  whether  a 
statute  is  constitutional,  it  is  for  those  who  question  its 
validity  to  show  that  it  is  prohibited."  In  that  case  it 
was  held  that  the  taxing  power  of  the  legislature  was 
not  limited,  in  the  Absence  of  positive  restrictions  in 
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the  coustitation,  to  the  objects  and  classes  of  business 
enumerated  in  that  instrument.  We  adhere  to  that 
decision,  and  it  is  decisive  in  this  case. 

The  precise  question  involved  in  this  case  has  never, 
s6  far  as  we  are  advised,  been  before  the  supreme 
court  of  Illinois.  And,  while  we  entertain  great  re- 
spect for  that  able  court,  we  cannot  follow  its  decisions 
upon  a  question  that  apparently  was  not  very  fully 
considered,  and  so  far  as  appears  was  not  properly 
before  the  court 

To  the  extent  of  requiring  the  county  commission- 
ers of  Dodge  County  to  act  in  the  premises  a  per- 
emptory writ  will  be  awarded. 


Judgment  accordingly. 


Christopher  Lynam  bt  al.,  plaintiffs  in  error,  v. 
John  McMillan,  defendant  in  error. 


1. 


Practice:  assioitmbnt  of  xkrok.  An  assignment  of  error  in 
these  words,  "  Because  the  court  erred  in  admitting  testimony 
in  said  case  upon  the  trial  of  the  same  offered  by  the  plaintiff,'^ 
or  "Because  the  court  erred  in  rejecting  evidence  offered  by 
the  defendants  upon  the  trial  of  the  cause/'  is  too  indefinite  to 
be  considered. 


2. 


:      ABSIOKMSKT  IK  MOTION  FOB  NEW  TRIAL.      To  lay  the 

foundation  for  a  review  by  the  supreme  court  of  questions 
raised  and  decided  on  the  trial  in  the  court  below,  it  is  necessary 
that  the  particular  errors  relied  on  be  first  assigned  in  the  mo» 
tion  for  a  new  trial. 


8  186. 
8  Ul 
8    144 


8 

136 

88 

er 

8 

135 

40 

63 

40 

189 

40 

515 

8 

135 

43 

734 

Error  from  Saunders  county  district  court.  It  was 
an  action  brought  by  McMillan  against  Lynam  and 
Miley,  for  malicious  prosecution,  in  causing  said  Mc> 
Millan  to  be  arrested  upon  a  warrant  issued  by  a  jus- 
tice of  the  peace,  charging  him  with  the  crime  of  bur- 
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glary.  There  was  a  trial  by  a  jury '  and  verdict  in 
McMillan's  favor  for  $275.  Motion  for  a  new  trial 
overruled.  Exceptions.  Cause  brought  up  upon  pe- 
tition in  error.    Further  &cts  appear  in  the  opinion. 

■ 

M.  H.  SessumSy  for  plaintiff  in  error. 
Chapman  ^  Spra^gudy  for  defendant  in  error. 
Lakb,  J. 

■ 

The  purport  of  the  first  two  errors  is  that  the  verdict 
was  not  warranted  by  the  evidence  and  the  law  of  the 
cfwe.  From  a  very  careful  examination  of  the  record, 
however,  I  am  entirely  satisfied  that  the  conclusion 
reached  by  the  jury  was  right  and  should  be  upheld. 

By  the  testimony  of  the  plaintiffs  themselves,  espe- 
cially that  given  by  Lynam,  it  is  evident  that  they  had 
no  reason  to,  nor  did  they  believe  that,  in  forcing  his 
way  into  the  store-room,  McMillan  had  any  criminal 
design.  Indeed,  when  what  he  did  in  this  regard  is 
taken  together  with  all  the  attendant  circumstances, 
"With  the  manner  in  which  Lynam  obtained  possession 
of  the  room,  the  removal  of  the  lock  of  which  McMil- 
lan had  the  key,  and  supplying  its  place  with  another, 
it  is  evident  that  they  anticipated  an  attempt  would  be 
made  by  him  to  regain  the  possession  of  which  he  had 
been  illegally  deprived.  It  seems  quite  plain  that  the 
criminal  prosecution  was  resorted  to  as  a  means  to  co- 
erce McMillan  to  submit  to  a  deprivation  of  his  prop- 
erty against  his  will. 

It  is  conceded  that  by  the  agreement  of  sale,  as  a 
part  of  the  consideration  for  McMillan's  interest  in  the 
goods,  Lynam  and  his  associate  were  to  pay  him  two 
hundred  dollars  in  money.  But  when  the  contract  was 
signed  and  the  money  should  have  been  paid,  Lynam 
tendered  him  only  seventy-five  dollars  in  money,  and 
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for  the  residue  a  paper  pertaining  in  some  way,  but 
just  how  is  not  clear,  to  two  judgments  against  Me^ 
Millan  which. Lynam  had  that  day  purchased,  or  in 
some  way  got  control  of.  McMillan  at  once,  and  very 
decidedly,  refused  to  accept  this  tender,  and  demanded 
the  (200  in  money,  which  not  being  produced,  he  de- 
clared his  refusal  to  deliver  possession  of  the  goods,  or 
of  the  keys  to  the  store-room,  which  he  then  had,  and 
called  upon  persons  present  to  witness  that  he  did  so 
refuse. 

It  is  further  shown  that  notwithstanding  this  failure 
to  complete  the  purchase,  Lynam  very  shortiy  after- 
wards, and*  dilring  the  same  evening,  by  the  aid  of 
Miley,  obtained  a  forcible  and  unlawful  .possession  of 
the  store,  where  they  were  at  the  time  of  the  alleged 
burglarious  entry  by  McMillan.  It  is  very  clear  that 
in  endeavoring  to  enter  the  store  McMillan  ^Was  law- 
fully engaged,  and  it  is  equally  clear  that  the  plaintiflfe 
in  error  knew  this  to  be  so  when  they  caused  him  to 
be  arrested  and  prosecuted  for  a  felonious  offense. 

Pursuing  the  order  observed  by  counsel  in  his  brief, 
the  next  objections  to  be  noticed  are  those  relating  to 
the  admission  and  the  rejection  of  testimony.  The 
assignments  of  error  on  these  points,  following  sub- 
stantially the  language  used  in  the  motion  for  a  new  ' 
trial,  are :  "  6th.  Because  the  court  erred  in  admit- 
ting testimony  in  said  case  upon  the  trial  of  the  same 
offered  by  the  plaintiff  to  go  to  the  jury,  which  said 
testimony  was  objected  to  by  the  defendants  at  the  time 
of  the  introduction  of  the  same,  and  the  ruling  of  the 
court  then  and  there  excepted  to."  "7th.  Because 
the  court  erred  in  rejecting  evidence  offered  by  the  de- 
fendants upon  the  trial  of  the  cause." 

As  assignments  of  error,  either  here  or  in  a  motion 
for  a  new  trial,  these  are  too  indefinite.  They  do  not 
apprise  the  court  of  the  particular  testimony  concern- 
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ing  which' the  alleged  errors  occurred.  The  rule  of 
practice  heretofore  announced  by  this  court  requires 
a  specific  designation  of  the  particular  errors  relied 
on  to  be  made  in  the  motion  for  a  new  trial.  Midland 
Pacific  B.  R.  Co.  v.  McCartney ^  1  Neb.,  898.  MUls  v. 
MiUer,  2  Neb.,  299.  Oropsey  v.  Wiggenhora^  3  Neb., 
108.  Hull  V.  Miller y  6  Neb.,  128.  Unless  this  require- 
ment is  observed  no  foundation  is  laid  for  a  review  of 
questions  raised  and  decided  on  the  trial  below. 

The  supreme  court  of  Indiana,  under  a  code  of  pro- 
cedure quite  like  our  own  on  the  subject  of  new  trials, 
have  vejy  frequently  passed  upon  this  precise  question. 

In  Meek  v.  KeenCy  47  Ind.,  77,  one  of  the  grounds 
assigned  in  the  motion  for  a  new  trial  was:  "That 
the  court  erred  in  the  ruling  on  the  admission  and 
rejection  of  evidence  at  the  trial  of  said  cause;  which 
rulings  were  at  the  time  excepted  to  by  plaintiff."  This 
was  held  to  be  "too  vague,  uncertain,  and  indefinite, 
in  not  pointing  out  what  evidence  was  improperly 
admitted  or  rejected."  To  the  same  effect  are  a  large 
number  of  cases  decided  by  that  court,  among  which 
are  Rogers  v.  Rogers  et  vx^  46  Ind.,  1.  Tucker  v.  CaU^ 
45  Ind.,  31.  Mussetman  v.  Musselman^  44  Ind.,  106. 
Burdge  v.  Lewis ^  43  Ind.,  349. 

The  only  remaining  errors  complained  of  relate 
either  to  the  instructions  given  to  the  jury,  or  to 
those  requested  and  refused.  And  here  we  find  the 
same  indefinite  mode  of  assignment  practiced.  The 
petition  in  error,  following  the  language  of  the  mo- 
tion for  a  new  trial,  alleges :  "  3d.  Because  the  court 
erred  m  giving  the  instructions  to  the  jury  asked  for  by 
the  plaintiff  upon  the  trial  of  said  cause,  which  were 
excepted  to  by  the  defendants  at  the  time  of  giving 
the  same."  "4th.  Because  the  court  erred  in  giv- 
ing instructions  to  the  jury  upon  its  own  motion  upon 
the  trial  of  said  cause,  which  said  instructions  so  given 
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were  excepted  to  at  the  time  of  giving  the  same." 
"5th.  Because  the  court  erred  in  refusing  to  give 
instructions  to  the  jury  upon  the  trial  of  said  cause 
asked  for  by  the  defendants,  which  said  re^sal  to  give 
said  instructions  was  excepted  to  at  the  time  of  said 
refusal." 

In  Horn  et  al  v.  WiUmmSy  23  Ind.,  87,  the  assignments 
in  the  motion  for  a  new  trial  were :  "  1st.  The  court 
erred  in  giving  over  the  defendant's  objection,  and 
exception,  the  charges  to  the  jury."  "2d.  The  court 
erred  in  refiising  to  give  charges  moved  by  the  defend- 
ants." Of  these  the  court  said:  "These  causes  have 
also  been  assigned  for  error;  but  they  are  not  availa- 
ble for  the  reason  that  they  do  not  point  out  with  any 
degree  of  certainty  the  specific  errors  relied  on."  See 
also  on  this  point,  Mbrley  v.  Nohlett^  42  Ind.,  85.  Han 
et  al.  V.  OarroUj  17  Id.,  442.  Bobinson  v.  Sadley^  14  Id., 
417.  Barnard  v.  Graham,  Id.,  822.  Nave  v.  Nave  et 
al.y  12  Id.,  1,  And  this  is  a  wholesome  rule  of  prac- 
tice, and  it  is  due  to  the  trial  court  that  it  be  strictly 
enforced,  especially  where,  as  in  this  case,  exceptions 
are  taken  indiscriminately  to  all  the  instructions,  even 
when  there  was  not  a  shadow  of  cause  for  complaint, 
and  even  to  such  as  were  exceedingly  favorable  to  the 
plaintiffs  in  error. 

Referring  to  the  record  we  find  that  of  the  instruc- 
tions not  requested  by  the  plaintiffs  in  error  nine  were 
excepted  to  by  them.  Bat  in  their  brief  only  a  single 
one,  that  on  the  question  of  probable  cause,  is  now 
claimed  to  have  been  erroneous.  And  this  is  the  only 
designation  which  we  have  of  the  one  upon  which  reli- 
ance has  at  any  time  been  placed  either  here  or  in  the 
court  below.  But  how  can  we  know  that  this  is  the 
instruction  urged  upon  the  attention  of  the  court  below 
on  the  hearing  of  the  motion  for  a  new  trial?  As  to 
errors  committed  during  the  trial  of  a  cause  it  is  the 
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province  of  this  court  to  review  those  only  which  are 
distinctly  pointed  out  and  brought  to  the  attention  of 
the  court  below  in  the  motion  for  a  new  trial. 

As  to  the  several  instructions  refused,  what  we  have 
just  said  is  equally  applicable.  The  errors  relied  on 
are  first  specified  in  the  brief  of  counsel,  when  they 
ought  to  have  been  distinctly  pointed  out  in  the  mo- 
tion for  a  new  trial,  and  again  in  the  petition  in  error. 
It  is  a  very  easy  task  to  do  this  under  a  practice 
which  requires  all  instructions  to  be  in  writing,  and 

numbered. 

Judgment  affirmed. 
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«=^         The  Burlington  and  Missouri  River  Railroad  in 
J5J2!  Nebraska,  plaintiff  in  error,  v.  James  H.  Harris, 

DEFENDANT  IN   ERROR. 

1*  Practioe:  assionmxnt  or  sbbob.  Assignments  of  error  re- 
specting the  admission  or  the  rejection  of  evidence,  or  the 
instructions  to  the  jury,  must  be  specific  or  they  wiU  not  ^ 
considered.  And  it  must  also  appear  that  the  errors  complained 
of  in  these  particulars  were  particularly  referred  to  and  brought 
to  the  attention  of  the  court  below  in  the  motion  for  a  new  trial. 

2.    :    sstopfel:    pleading.    If  an  estoppel  be  relied  on  as 

a  defense  to  an  action,  in  order  to  be  availing  it  must  be  plead. 

Error  from  the  district  court  for  Lancaster  county. 

T.  M.  Marquetty  for  plaintiflT  in  error, 

Lawhy  BiJMngsley  ^  Lambertscnj  for  defendant  in 
error. 

Lake,  J. 

The  action  in  the  district  court  was  to  recover  the 
price  of  a  span  of  horses  purchased  by  the  defendant 
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from  the  plaintiff.  In  his  answer  the  defendant  ad- 
mitted the  sale  of  horses  to  him  as  alleged  in  the 
petition,  but,  as  a  defense  to  a  recovery  and  set-off, 
set  up  that  they  were  taken  by  him  in  part  pay- 
ment of  an  account  which  he  had  against  the  plaintiff 
for  sundiy  moneys  advanced  by  him  while  in  its  em- 
ploy,  and  on  which  he  claimed  a  judgment  for  a  bal- 
ance remaining  unsatisfied. 

The  plaintiff  in  general  terms  replied  that  the  defend- 
ant had  been  paid  in  full  for  all  moneys  so  advanced 
by  him^  but  when  or  how  is  not  stated.  Upon  this 
issue  there  was  a  trial  resulting  in  a  verdict  for  the 
defendant,  on  which  judgment  was  duly  entered. 

The  errors  assigned  are:  "1st.  That  the  said  court 
erred  in  the  instructions  given  to  the  jury  on  the  trial  of 
said  action."  "2d.  That  the  said  court  erred  in  refusing 
to  give  said  instructions,  which  the  plaintiff  prayed  the 
said  court  to  give."  "8d.  That  said  court  erred  in 
admitting  the  evidence  of  said  James  H.  Harris,  and 
other  witnesses,  to  which  the  said  plaintiff  objected." 
"  4th*.  That  the  said  court  erred  in  ruling  out  the  evi- 
dence offered  by  the  said  Burlington  &  Missouri  River 
Railroad  Company  in  I^ebraska,  and  to  which  plaintiff 
objected."  "  5th.  That  the  said  judgment  was  given 
for  the  said  James  H.  Harris  when  it  ought  to  have 
been  given  for  the  Burlington  &  Missouri  River  Rail- 
road Company  in  Nebraska,  according  to  the  law  of 
the  land." 

The  first  four  of  these  assignments  are  bad  for  in- 
definiteness,  and  fall  clearly  within  the  rule  so  fre- 
quently announced  by  this  court.  Lynam  v,  McMOloLn 
and  McGormick  v.  Keithy  decided  at  this  term.  But 
even  if  we  were  at  liberty  under  our  rule  of  practice 
in  this  respect  to  consider  the  instructions  given  and 
refused,  we  should  feel  bound  to  declare  that  there  was 
no  error  in  respect  to  them.     As  to  those  given  it  is 
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not  seriously  contended  that  they  lay  down  the  law 
incorrectly,  and  they  do  not.  While  those  that  were 
reinsed  were  evidently  predicated  upon  the  idea  that 
the  defendant  was  estopped  by  his  conduct  from  deny- 
ing that  certain  payments  were  made  by  the  plaintiff 
as  expressed  in  the  vouchers,  although  proved  to  have 
been  made  by  the  defendant  himself.  But  the  doc- 
trine of  estoppel  has  no  application  to  the  case  under 
the  pleadings.  K  an  estoppel  be  relied  on  as  a  de- 
fense to  an  action  it  must  be  plead,  or  it  will  not  avail 
the  party.  WUson  v.  BvHer^  38  Eng.  Com.  Law,  956. 
Philadelphia^  WUmington  ^  Baltimore  R.  B.  Co.  v.  How- 
ard, 13  How.  (U.  S.),  307. 

The  fifth  assignment  is  merely  formal,  and  has  no 
merit.  It  has  nothing  to  rest  upon.  By  it  our  atten- 
tion is  challenged  to  the  entire  record  in  order  to  as- 
certain  if  there  be  not  some  radical  objection  to  the 
judgment  No  such  objection  has  been  pointed  out  by 
counsel,  nor  have  we  been  able  to  discover  any.  If 
the  defendant  made  good  his  answer  by  the  evidence, 
he  was  certainly  entitled  to  recover.  The  jury  found 
in  his  favor,  and  it  is  not  claimed  that  the  verdict  is 
unsupported  by  the  evidence.  The  judgment  follows 
the  verdict,  and  we  see  no  objection  to  sustaining  it. 

Judgment  affirmep. 


0.  H.  McCormick  bt  al., plaintiffs  in  error,  v.  John 

Keith,  defendant  in  error. 

1.  Fractioe:  bbbob:  motion  fob  new  tbial.  In  order  to 
make  errors  committed  by  the  court  below  on  the  trial,  in  ruling 
upon  the  evidence,  or  in  giving  the  law  to  the  jury,  ground  for 
reversing  the  judgment,  the  record  must  show  that  they  were 
clearly  pointed  out  to  the  court  below  in  the  motion  for  a  new 
trial. 
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2.  Agent:  his  authority  iir  collecting  debts.  An  agent  for 
the  collection  of  a  debt  cannot  lawf\illy;  accept  in  discharge 
thereof  his  own  individual  obligation  to  the  debtor,  unless  au- 
thorized to  do  so  by  his  principal. 

8.  ;    .    And  even  if  the  agent  be  specially  empowered 

to  compromise,  and  accept  personal  property  in  satisfaction  of 
money  demands,  this  will  not  authorize  him  to  extinguish  a 
debt  due  the  principal  by  setting  off  against  it  his  own  debt. 

Error  from  the  district  court  for  Dodge  county. 
The  facts  are  sufficiently  stated  in  the  opinion. 

TT.  A.  MarloWj  for  plaintiffs  in  error. 

Marshal  ^  Steretty  for  defendant  in  error. 

Lake,  J. 

Of  the  several  errors  assigned,  only  a  single  one,  the 
fifth,  will  be  considered.  By  this  one  it  is  averred 
that :  "  The  verdict  of  the  jury  is  not  supported  by  the 
evidence,  and  is  contrary  to  the  law  of  the  case.'' 
Those  assignments  relating  to  the  rulings  of  the  judge 
on  the  admission  of  evidence,  and  to  the  instructions 
to  the  jury,  wholly  fail  to  distinguish  the  particular 
testimony  or  instructions  on  which  reliance  is  placed  as 
ground  of  error.  And  this  want  of  particularity  char- 
acterized the  motion  for  a  new  trial  also.  The  record 
must  show  that  the  particular  testimony  admitted  or 
rejected,  and  the  particular  instructions  given  or  re- 
fused, and  concerning  which  errors  are  claimed  to  have 
been  committed,  were  clearly  pointed  out  to  the  court 
below  in  the  motion  for  a  new  trial,  or  they  will  not  be 
considered  by  this  court  And  this  rule  applies  and 
must  be  observed  as  to  every  error  alleged  to  have 
been  committed  by  the  trial  court  in  ruling  upon  evi- 
dence, or  in  giving  the  law  of  the  case  to  the  jury  in 
order  to  make  them  grounds  for  reversing  the  judg- 
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ment.  See  lyimm  v.  McMillan^  ante  p.  135,  and  cases 
there  cited. 

The  action  was  brought  to  recover  the  amount  called 
for  by  two  promissory  notes  given  by  the  defendant 
for  a  reaper  sold  to  him  by  H.  C.  Addis,  the  plaintiffs 
general  agent  for  this  state.  The  defense  was  pay- 
ment and  satisfaction  by  labor  performed  for  and 
credits  owing  to  the  defendant  from  said  Addis  per- 
sonally, and  which  were  received  and  accepted  by  said 
H.  C.  Addis  *  *  ♦  in  ftdl  satisfaction  and  pay- 
ment of  said  notes. 

The  only  testimony  to  sustain  this  defense  was  that 
of  the  defendant  himself,  which,  however,  was  totally 
contradicted  by  that  of  Addis  on  the  question  of  pay- 
ment. But  taking  the  testimony  of  the  defendant  as 
if  it  stood  alone,  and  as  entitled  to  full  credit,  does  it 
constitute  a  defense  to  these  notes  ?  Laying  aside  the 
testimony  of  Addis  altogether,  all  that  is  proved  is, 
that  in  several  business  transactions  between  the  de- 
fendant  and  Addis  personally — ^not  as  the  plaintiff's 
agent — ^Addis  became  indebted  to  the  defendant  in  a 
sum  about  equal  to  that  of  these  notes,  and  in  consid- 
eration of  such  indebtedness,  acknowledged  sati8£Eu> 
tion  of  the  notes,  which,  however,  were  not  then  in  his 
possession,  and  gave  to  the  defendant  a  receipt  show- 
ing full  payment,  but  which  receipt  he  now  claims  is 
lost.  The  chief  part  of  this  indebtedness  arose  out  of 
the  sale  of  a  building  belonging  to  the  defendant  to 
the  City  of  Omaha,  and  for  which  Addis  received  and 
retained  the  sum  of  one  hundred  and  twenty-five  dollars. 
In  the  sale  of  this  building,  however,  Addis  was  the 
agent  of  the  defendant,  and  acted  under  his  express 
direction;  the  plaintiffs  had  nothing  whatever  to  do 
with  it.  In  short,  the  defendant's  testimony,  if  taken 
as  literally  true,  shows  that  whatever  amount  was  due 
to  him  in  consequence  of  his  several  transactions  with 
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Addis,  was  purely  a  personal  indebtedness,  and  created 
no  sort  of  obligation  against  the  plaintiffs.  There  is 
no  testimony  to  show — indeed  it  was  not  claimed — that 
Addis  paid  to  the  plaintiffs  or  in  any  way  accounted 
to  them  for  the  amount  of  his  personal  liability  to  the 
defendant.  Neither  is  it  pretended  that  the  plaintiffs 
ever  agreed  or  in  any  way  assented  to  the  substitution 
of  Addis,  their  agent,  in  place  of  the  defendant  as 
their  debtor.  They  held  these  two  notes  which  called 
for  money  only,  and,  for  aught  that  appears,  relied 
alone  upon  the  obligations  which  they  evidenced  for 
the  recovery  of  the  amount  due  them  as  the  price  of 
the  reaper. 

Thus  in  the  most  favorable  view  of  the  case  for  the 
defendant,  we  have  presented  the  simple  question 
whether  a  general  agent  for  the  collection  of  a  debt 
can  lawfully  accept  in  discharge  thereof  his  own  obli- 
gation to  the  debtor.  No  authority  has  been  cited, 
nor  is  it  probable  that  one  can  be  found,  to  sustain 
such  a  proposition.  The  general  rule  applicable  to  a 
case  like  this  is,  that  the  agent,  in  the  absence  of  au- 
thority from  his  principal,  either  express  or  implied, 
can  accept  only  money  in  disctarge  of  the  debt.  And 
doubtless,  feeling  the  force  of  this  rule,  there  was  an 
attempt  made  to  prove  that  Addis  had  authority,  when 
in  his  judgment  the  interests  of  his  principals  required 
it,  to  compromise,  and  accept  personal  property  in 
payment  and  satisfaction  of  money  demands.  And  it 
is  probable  that  on  several  occasions  he  had  done  so  in 
the  settlement  of  what  he  considered  "doubtful 
claims."  But  conceding  that  he  had  authority  to  do 
this  much,  it  would  by  no  means  follow  that  he  could 
extinguish  a  debt  due  to  his  principals  by  setting  off 
against  it  his  own  debt.  The  authority  proved  was  to 
accept  property  in  payment  of  a  money  debt;  the  au- 
thority claimed  is  to  satisfy  the  debt  by  receiving 
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nothing.  The  defendant  cannot  satiefy  these  notes  in 
this  way.  As  was  said  in  Todd  v.  Beidj  6  Eng.  Com. 
Law,  455,  "  It  was  but  an  attempt  to  pay  the  debt  of 
one  person  with  the  money  of  another."  This  the 
law  will  not  tolerate.  See  also  Oreenwood  v.  BumSy  50 
Mo.,  52.  Farrer,  et  al.,  v.  TripM,  7  Neb.,  287.  For 
these  reasons  the  judgment  of  the  court  below  is  re- 
versed and  a  new  trial  awarded. 

BbVEBSSD  and  BSMAI7BBD. 


8    146  • 

8    868 

M    489 

813/  John  Roesink,  bt  al.,  plaintiffs  in  bbrob,  v.  Hbnbt 

49    8a?(  i-i    T» 

C.  Babnbtt,bt  al.,  dbfbndants  in  bbbob. 

1.  Practice :    withik  what  time  PRooxBDiyoa  nr  xbbob  must 

BE  COMMKNCXD.  By  the  act  of  the  legislature,  approved  Feb- 
ruary 16th,  1877  [Laws,  1877,  p.  14],  entitled,  "An  act  to 
amend  section  one  of.  an  act  entitled,  *  An  act  to  amend  sec- 
tion five  hundred  and  ninety-two  of  the  code  of  civil  pro- 
cedure, approved  February  24th,  1876,* "  one  year  is  given  from 
the  rendition  of  the  judgment,  or  the  making  of  the  final  order 
complained  of,  within  which  to  commence  proceedings  in  error 
thereon.  And  this  act  applies  to  all  judgments  or  final  orders 
entered  after  it  took  effect. 

2.  Appeals  from  Judgments  of  Justices  of  the  Peace: 

FiLiira  TRAirscBiPT  IN  APPELLATE  couBT.  The  judgment  in 
question  was  rendered  by  a  justice  of  the  peace  on  the  14th  of 
April,  1877.  The  statute  in  force  at  this  time  -regulating  ap- 
peals in  such  cases  required  the  transcript  from  the  justice's 
docket  to  be  filed  in'  the  appellate  court  by  the  second  day  of 
the  next  succeeding  term.  [G«n.  6tat.,  686].  Before  the 
transcript  was  filed,  and  on  the  first  day  of  June  following,  the 
act  approved  February  19th,  1877,  entitled  "  An  act  to  amend 
section  one  thousand  and  eight,  etc.,  of  the  code  of  civil  pro- 
cedure,'' took  effect,  by  which  the  transcript  was  required  to  be 
filed  within  thirty  days  from  the  rendition  of  the  judgment. 
Held^  that  this  statute  was  inapplicable  to  the  appeal  in  question, 
and  that  it  was  properly  perfected  under  the  law  as  it  stood 
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when  the  Judgment  was  rendered.  Held  further,  that  even  if 
this  act  were  applicable,  still  as  section  1011  of  the  code  had  not 
been  changed,  a  failure  to  file  the  transcript,  unless  continued 
beyond  the  second  day  of  the  next  succeeding  term,  could  not 
prejudice  an  appeal  otherwise  regularly  taken. 

Errob  from  the  district  court  for  Douglaa  connty. 
The  case  is  stated  in  the  opinion. 

E.  F.  8im/the,  for  plaintiff  in  error. 

Albert  Suxxrtzlander^  for  defendant  in  error. 

Laeb,  J. 

Two  questions    are    raised    on  this  record.      Ist. 
Whether  the  proceedings  in  error  were  commenced 
within  the  time  limited  by  the  statute.     2nd.  Whether 
the  district  court  erred  in  dismissing  the  appeal  from ' 
the  judgment  of  the  justice  of  the  peace. 

Counsel  for  the  defendants  in  error  submit  that  the 
petition  in  error  ought  to  have  been  filed  within  six 
months  from  the  time  of  making  the  order  complained 
of,  as  provided  by  the  act  amendatory  of  section  five 
hundred  and  ninety-two  of  the  code  'of  civil  procedure, 
approved  February  24, 1875.    Laws  1875,  p.  40. 

It  is  a  mistake,  however,  to  suppose  that  this  act  of 
1875  applies  to  the  order  in  question.  The  appeal  was 
dismissed  at  the  June  term  of  the  district  court,  at 
which  time  the  act  of  February  15,  1877,  by  which 
said  section  had  been  again  amended  so  as  to  give  one 
year  within  which  to  prosecute  proceedings  in  error, 
was  in  force.  Laws  1877,  p.  14.  This  objection  was 
•most  likely  made  inadvertently,  and  under  the  impres- 
sion that  the  act  of  1875,  above  referred  to,  was  still 
in  force. 

Did  the  court  err  in  ordering  a  dismissal  of  the  ap- 
peal?   The  record  shows  that  the  appeal  was  dismissed 
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for  the  sole  reason  that  the  transcript  was  not  filed  in 
the  appellate  court  "within  thirty  days  next  foUowiog 
the  rendition  of  the  judgment."  This  order  was  evi- 
dently made  under  the  supposition  that  the  act  of  Feb- 
ruary 19,  1877,  amendatory  of  section  1,008  of  the 
code  of  civil  procedure,  was  applicable.  Laws  1877,  p. 
15.  By  force  of  section  24,  Art.  8  of  the  constitution,  this 
act  could  not  have  taken  effect  at  all  "  until  three  calen- 
dar months  after  the  15th  of  February,  the  day  of  the 
adjournment  of  the  session  at  which  it  passed."  But, 
under  the  act  approved  February  21, 1878,  "  concern- 
ing the  enacting  and  repealing  of  statutes,"  ibis  act 
being  silent  on  the  subject,  it  did  not  take  effect  until 
the  first  day  of  June  next  after  its  passage.  Gen. 
Stat.,  1,056.  Now,  the  judgment  of  the  justice  of  the 
peace  was  rendered  on  the  14th  day  of  April,  1877, 
and  the  thirty  days  given  by  this  amendatory  statute 
within  which  to  file  the  transcript  in  the  district  court 
had  fully  expired,  and,  if  it  were  held  to  be  applicable, 
the  effect  of  the  statute  would  be  tq  deprive  the  plain- 
tiffs in  error  of  all  means  for  obtaining  a  review  of  the 
judgment  against  them.  It  was  clear,  therefore,  that 
by  analogy  to  the  rule  adopted  in  the  construction  of 
statutes  limiting  the  time  for  commencing  actions, 
that  they  shall  not  be  made  to  take  effect  on  existing 
claims  without  allowing  a  reasonable  time  for  parties 
to  bring  actions  upon  them  before  they  are  absolutely 
barred  by  the  new  enactment,  the  statute  of  1877  was 
inapplicable,  and  that  the  appeal  was  properly  per- 
fected under  the  law  as  it  stood  when  the  judgment 
was  rendered. 

And  in  addition  to  this,  it  may  not  be  out  of  place 
to  suggest,  that  even  if  the  act  of  1877  were  applica- 
ble, still  the  motion  to  dismiss  the  appeal  could  not 
have  been  properly  sustained.  It  is  true  that  by  this 
act  an  appellant  is  restricted  to  thirty  days  within 
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which  to  procure  a  transcript  and  deliver  it  to  the 
clerk  of  the  court  to  which  the  appeal  is  taken.  But 
it  will  be  noticed 'that  section  1,011  of  the  original  act 
regulating  appeals,  and  which  still  governs  in  their 
dismissal,  was  not  changed.  Gen.  Stat.,  687.  By  this  . 
section,  to  authorize  the  dismissal  of  an  appeal  because 
of  delay  in  filing  the  transcript  in  the  appellate  court, 
such  delay  must  extend  beyond  ^^the  second  day  of  the 
term  of  said  court  next  after  such  appeal"  was  taken. 
Therefore,  by  construing  section  1,008,  as  amended,  to- 
gether with  section  1,011,  as  we  must  necessarily  do,  it 
is  apparent  that  the  former,  to*  the  extent  at  least  of  its 
requirement  as  to  the  time  of  filing  the  transcript  in  the 
appellate  court,  is  simply  directory,  and  that  a  failure 
to  comply  with  its  provisions  in  this  particular,  unless 
continued  beyond  the  second  day  of  the  next  succeed- 
ing term,  cannot  prejudice  an  appeal  otherwise  regu- 
larly taken.  For  these  reasons  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded,  with 
instructions  to  reinstate  the  appeal.  / 

BeVBBSED  and  RBMANDBB. 


8    149. 


Gbobgb  p.  Bemis,  plaintiff  in  brrob,  v.  Samuel  E. 

BoaBRS,  defendant  in  error.  JliSl 

'  8    14» 

47    707 

Praotioe;  proobsdikgs  nr  erbob:  whek  beekeb  «  com- 
menced." A  proceeding  in  error  is  not  to  be  deemed  "com- 
menced" within  the  meaning  of  section  692  of  the  code  of 
civil  procedure,  when  personal  serrioe  can  be  obtained,  until  a 
summons  is  issued  which  shall  be  duly  seryed,  as  the  statute  di- 
rects. 

Er&or  from  the  district  court  for  Douglas  county. 
Motion  to  dismiss  petition  in  error. 
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Qeorge  W.  Ambrose^  for  the  motion.. 
Bedick  ^  Omnellj  contra. 

Lakb,  J. 

A  motion  is  interposed  by  the  defendant  in  error  to 
dismiss  this  case  on  the  ground  that  it  was  not  com- 
menced within  the  time  allowed  by  law  for  instituting 
proceedings  in  error  for  the  I'eversal  of  judgments. 

The  statute  in  force  on  the  24th  of  J^ovember,  when 
the  judgment  in  question  was  rendered,  and  under 
which  these  proceedings  were  commenced,  provides 
that:  "No  proceedings  for  reversing,  vacating,  or  mod- 
ifying judgments  or  final  orders,  shall  be  commenced 
unless  within  one  year  after  the  rendition  of  the  judg- 
ment, or  making  of  the  final  order  complained  of,"  etc. 
Session  laws  1877,  page  14. 

The  code  of  civil  procedure,  section  584,  provides: 
"The  proceedings  to  obtain  such  reversal,  vacation,  or 
modification,  shall  be  by  petition,  to  be  entitled  '  peti- 
tion in  error,'  filed  in  a  court  having  power  to  make 
such  reversal,  vacation,  or  modification,  setting  forth 
the  errors  complained  of,  and  thereupon  a  summons 
shall  issue  and  be  served,  or  publication  made,  as  in 
the  commencement  of  an  action."     Gen.  Stat,  628. 

The  petition  in  error  was  duly  filed  in  this  court  on 
the  20th  of  November,  1878,  and  a  summons  duly 
issued.  But  this  summons  was  not  served,  nor  has  it 
ever  been  returned.  Nothing  more  was  done  until 
January  10th,  1879,  when  an  alias  summons  was  issued 
and  service  duly  accepted  by  the  attorney  of  record  of 
the  defendant  in  error. 

In  support  of  the  motion  to  dismiss,  it  is  claimed 
that  a  proceeding  in  error  is  not  to  be  deemed  ^^com- 
menced" within  the  meaning  of  the  statute,  when  per- 
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sonal  service  can  be  obtained,  until  a  summons  is 
issued,  which  shall  be  duly  served  as  the  statute  directs. 
And  so  it  was  held  by  the  supreme  court  of  Ohio  in 
Bobinson  v.  OrVy  et  al.,  16  Ohio  St.,  284,  under  a  statute 
of  which  ours  is  a  copy.  In  that  case  the  court  say : 
"In  all  suitB  or  procesdings  of  an  adversary  character, 
the  court  can  acquire  no  jurisdiction  of  the  case  for  the 
purposes  of  trial  or  judgment  until  the  party  defend- 
ant is  brought  before  it  And  so  long  as  the  plaintiff 
neglects  to  have  process  issued,  or  any  other  steps 
taken  with  a  view  of  bringing  in  the  defendant,  and 
thus  giving  jurisdiction  to  the  court,  his  action  or  suit 
cannot  properly  be  said  to  have  been  commenced,  or 
to  be  pending." 

This  is  a  clear  statement  of  the  law  applicable  gen- 
erally to  the  commencement  of  actions,  and  we  think 
that  a  proper  construction  of  the  statutes  above  referred 
to  requires  its  observance  in  the  commencement  of 
proceedings  in  error. 

Motion  sustained. 


AnDRBW  J.  OrOPSBT  and  others,  plaintiffs  in  BRRORy 

V.  Julia  A.  Averill,  defendant  in  error. 

1.  GonverBionof  KegotiableSeourities:   damaoxs.    In  an 

action  to  recover  damages  for  the  wron^^l  conversion  of  a 
negotiable  promissbry  note  and  mortgage,  it  being  conceded  in 
the  petition  that  at  the  time  of  conversion  they  were  legally 
held  by  the  defendant  as  security  for  certain  advances  of  money 
to  the  plaintiff's  son^and  there  being  no  allegation  that  such 
advances  had  been  paid  or  in  any  way  satisfied — held,  that  the 
utmost  extent  of  liability,  if  any,  was  the  value  of  the  securi- 
ties, less  the  amount  due  on  such  advances,  together  with  inter- 
est from  the  time  of  conversion. 

2.  Svidenoe:    opikiok  of  witnsss:    owvxbship.    The  fact  of 

the  plaintiff's  ownership  of  negotiable  securities  being  in  issue, 
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it  was  not  competent  for  her  to  testify,  against  objection,  that 
she  ''  was  the  owner  "  thereof.  This  was  a  conclusion  of  law  to 
be  established  by  proof  of  facts  necessary  to  show  ownership, 
and  not  by  the  opinion  of  witnesses. 

8.    :     X8T0PPSL.     The  plaintiff,  the  payee  of  a  negotiable 

promissory  note,  having  formally  indorsed  it  to  her  son,  who 
afterwards  pledged  it  to  the  defendant — who  had  no  knowledge 
of  the  purpose  for  which  the  indorsement  was  made — as  secu- 
rity for  a  loan  of  money,  will  not  be  permitted  to  contradict, 
or  limit  the  legal  effect  of  such  indorsement,  by  showing  the 
real  purpose  for  which  it  was  made. 

4.  Practice :    cross-examination  of  witness  :    bbfsrencs  to 

FORMER  DEPOSITION.  '  It  is  not  p/oper,  on  cross-examination  of 
a  witness,  for  counsel,  in  order  to  contradict  him,  to  read  from 
what  purports  to  be  a  deposition  previously  given  by  him,  and 
then  to  ask  him  whether  he  had  so  testified.  The  correct  rule 
in  such  case  is  first  to  prove  the  deposition  to  be  his,  and  then 
to  read  it  as  part  of  the  evidence  in  the  case.  After  this  has 
been  done  the  witness  may  be  cross-examined  as  to  any  sup- 
posed discrepancies  between  his  testimony  in  court  and  the  dep- 
osition. 

6.  Irrelevant  Testimony.    If  irrelevant  testimony,  which  has  a 

tendency  to  mislead  the  jury,  be  admitted,  it  is  good  ground 
for  a  reversal  oi  the  judgment. 

0.  Instructions  to  Jury,  Instructions  to  the  jury  should  have 
particular  reference  to  the  evidence  upon  which  they  are  to  pass. 
And  it  is  error  to  so  instruct  as  to  leave  them  at  liberty  to  infer 
a  fact  of  which  there  is  no  proof. 

7.  Practice:    LiMrriNo  the  time  of  coitnbel  in  arqument.    If 

t4|e  court  limit  counsel  in  the  time  to  be  occupied  in  argument, 
and  no  objection  is  made  to  the  order  at  the  time,  and  before 
the  case  is  finally  submitted  to  the  jury,  it  is  too  late  afterwards 
to  complain. 

5.  Misconduct  of  Counsel:    ground  of  error.     One  ground 

of  error  assigned  was  the  misconduct  of  the  opposing  counsel  in 
their  argument  to  the  jury,  prejudicial  to  the  plaintiff  in  error. 
But  it  was  not  shown  by  the  record  they  were  called  to  order,  nor 
that  the  court  was  requested  to  confine  them  within  the  bounds 
of  legitimate  discussion.  Held,  th^t  while  the  offense  com- 
plained of,  if  properly  presented,  would  be  good  ground  for  a 
reversal  of  the  judgment,  still,  as  the  record  does  not  show  any 
ruling  by  the  court  below  respecting  it,  there  is  no  question  for 
this  court  to  review. 
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Error  from  the  district  court  of  Lancaster  county. 
The  &ct8  appear  in  the  opinion. 

Lambj  BWingsley  and  Lambertsim,  for  plaintiff  in 
error,  cited  Wharton  on  Agency,  sections  71  and  72. 
Story  on  Agency,  sec.  244.  Wedderspoon  v.  Bogers,  82 
Cal.,  57-1.  Poarman  v.  MiUs  ^  Co.,  35  Cal.,  119.  White 
V.  Brawn,  14  How.  Pr.,  282.  Witherspoon  v.  VanDolar, 
16  How.  Pr.,  266.  Starkie  on  Evidence,  sec.  32. 
Deshon  v.  3Ierchants  Ins.  Co.,  11  Met.,  209.  MiUer  v. 
Parker,  2  Met.  (Ky.),  616.  Stantm  v.  Miller,  68  N.  Y., 
203.  Proffiit  on  Jury  Trials,  sec.  254.  People  v.  Keenan, 
18  Cal.,  681.  Hunt  v.  The  State,  49  Georgia,  255.  Loyd 
V.  H.  ^  St.  Jo.  B.  B.,  53  Mo.  514.  Tucker  v.  Senniker, 
41  K  H.,  817. 

D.  G.  Hvll  (with  whom  was  T.  M.  Marquett)  for  de- 
fendant in  error. 

Laeb,  J. 

The  action  below  was  for  the  recovery  of  the  value 
of  a  promissory  note  and  mortgage  for  the  payment  of 
one  thousand  dollars,  by  one  Imhoff,  to  the  defendant 
in  error,  alleged  to  have  been  wrongfiiUy  converted  by 
the  plaintiffs  in  error.  The  petition,  after  setting  forth 
the  execution  and  delivery  of  these  instruments  to  the 
defendant  in  error,  states,  in  substance,  that  on  the 
4th  day  of  June,  1874,  she  deposited  them  with  the 
plaintiffi  in  error,  who  were  then  engaged  in  the 
business  of  bankers  under  the  firm  name  of  the  Lan- 
caster County  Bank,  as  cpUateral  security  for  a  loan  of 
three  hundred  dollars  made  by  said  bank  to  her  son, 
F.  W.  Averill.  That  afterwards,  on  the  18th  day  of 
August,  1874,  she  again  pledged  these  securities  to  said 
bank  for  a  further  loan  to  her  son  of  two  hundred 
dollars.     That  afterwards,  on  or  about  the  10th  day  of 
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October,  1874,  she  offered  to  pay  to  the  bank,  out  of 
moneys  which  she  then  had  on  deposit  therein,  the  full 
amount  due  on  account  of  the  said  loans  to  her  son, 
and  at  the  same  time  demanded  a  return  to  her  of  the 
Imhoff  note  and  mortgage.  It  is  ftirther  alleged  that 
smd  note  and  mortgage  were  of  the  value  of  one 
thousand  dollars. 

The  answer  sets  out  with  a  general  denial  of  all  the 
facts  stated  in  the  petition  ^^  except  that  these  defend- 
ants were  partnera  doing  business  under  the  name  and 
style  of  the  Lancaster  County  Bank."  This  is  followed 
by  the  averment  that  said  note  and  mortgage  were 
brought  to  said  bank  by  F.  W.  Averill,  and  by  him 
deposited  as  security  for  the  money  advanced  to  him, 
and  in  his  own  name.  That  when  so  deposited  in  said 
bank  said  note  bore  the  genuine  indorsement  in  blank 
of  Julia  A.  Averill,  the  immediate  payee.  And  that 
F.  "W.  Averill  claimed  to  be  the  real  owner  of  the 
same. 

For  a  further  answer  it  was  alleged  that  afterwards, 
on  the  7th  day  of  August,  F.  W.  Averill,  together  with 
one  J.  H.  McMurtry,  made  an  arrangement  or  agree- 
ment, whereby  said  note  and  mortgage  were  to  remain  in 
said  bank,  in  escrow,  until  said  McMurtry  should  de- 
liver to  the  bank  for  said  F.  W.  Averill  a  deed  to  section 
one,  town  nineteen,  range  eleven,  and  also  deposit  to 
his  credit  the  sum  of  $360.00,  whereupon  said  bank 
was  to  deliver  said  note  and  mortgage  to  said  McMur- 
try. That  pursuant  to  this  arrangement  the  deed  was 
delivered,  and  the  deposit  of  money  made  by  McMur- 
try, whereupon  the  bank  handed  the  note  and  mort- 
gage over  to  him  as  F.  W.  Averill  had  directed.  To 
this  answer  the  reply  presented  a  general  denial  of  all 
the  material  averments. 

Thus  were  there  presented  the  following  questions 
of  fact  to  be  determined  by  the  jury; 
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JFirst  Was  Mrs.  Averill  the  owner  of  the  note  and 
mortgage  at  the  time  thej  were  delivered  to  the  bank 
as  secorily  for  the  advances  made  thereon  to  her  son  ? 

Second.  It  being  conceded  that  said  note  and  mort- 
S^S^i  l>y  whomsoever  owned  at  the  time  of  their  deliv- 
ery, were  lawfully  held  by  the, bank  as  security  for 
such  advances,  if  Mrs.  Averill  were  the  owner,  did  she 
entitle  herself  to  have  them  returned  to  her  by  ten- 
dering to  the  bank  the  amount  then  due  on  such  ad* 
vances? 

ThircL  If  Mrs.  Averill  established  her  right  to  re- 
cover, the  measure  of  damages  being  the  value  of  the 
securities,  what  was  their  value? 

On  these  issues  a  general  verdict  was  found  in  favor 
of  the  defendant  in  error,  and  her  damages  assessed  at 
$1,868.75,  the  fiill  amount  called  for  by  the  terms  of 
the  note,  for  which  judgment  was  rendered. 

Numerous  errors  are  assigned  as  ground  for  the 
reversal  of  this  judgment.  But  in  our  examination  of 
t'le  record  we  have  confined  ourselves  to  those  on 
which  counsel  seemed  mainly  to  rely  in  their  argument 
a'  the  bar.  Pursuing  this  course,  the  first  point  to  be 
noticed  is  that  which  relates  to  the  alleged  insufiiciency 
of  the  evidence  to  sustain  the  verdict. 

As  before  observed,  the  petition  concedes  that  the 
note  and  mortgage  were  legally  held  by  the  bank  as 
security  for  certain  advances  made  to  F.  W.  Averill, 
the  only  dispute  on  this  point  being  as  to  the  person 
by  whom  they  were  negotiated  to  the  bank.  Now 
there  is  no  allegation  in  the  petition  that  these  ad- 
vances to  F.  W.  Averill  have  been  paid,  or  in  any  way 
satisfied;  nor^  indeed,  is  there  any  issue  on  this  point 
made.  This  being  so,  it  is  manifest  that  the  utmost 
extent  to  which  the  plaintifis  in  error  could  be  liable, 
if  at  all,  is  the  value  of  the  securities,  less  the  amount 
due  on  those  advances,  together  with  interest  from  the 
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time  of  conversion.  This  is  the  proper  rule  of  dam- 
ages in  this  sort  of  action.  Ripley  v,  Davis^  15  Mich., 
75.  Clement  v.  Broim,  80  HI.,  48.  Orurrder  v.  OakSj 
88  Vt.,  566.  Yates  v.  Mvller,  24  Ind.,  277.  Robinson 
V.  Burrows  J  48  Me.,  186.  McCormick  v.  Penn.  Cent.  R. 
R.  Co.y  49  N.  T.,  808.  It  follows,  therefore,  that  in  this 
particular  the  verdict  cannot  be  sustained.  Having 
conceded  that  the  Imhoff  note  and  mortgage  were 
rightfully  held  by  the  bank  as  security  for  loans  of 
money  made  to  her  son,  in  order  to  recover  in  this  ac- 
tion it  was  incumbent  on  Mrs.  Averill  to  allege  and 
prove,  either  a  payment,  or  discharge  of  the  indebted- 
ness so  created. 

Another  error  complained  of  was,  in  permitting 
Mrs.  Averill  to  testify  that  she  was  the  owner  of  the 
Imhoff  note,  against  the  objection  of  the  plaintifli. 
This  of  course  was  a  mere  conclusion  of  law,  to  be 
established  by  proof  of  facts  necessary  to  show  owner- 
ship, and  not  by  the  expressed  opinion  of  the  witness. 
Wedderspoon  v.  Rogers^  82  Cal.,  569.  In  view  of  the 
fact  that  not  a  syllable  of  legitimate  evidence  is  in  the 
record  to  show  that  her  claim  of  ownership  was  made 
known  to  the  officers  of  the  bank  prior  to  the  alleged 
conversion,  this  testimony  must  have  operated  strongly 
to  the  prejudice  of  the  plaintiffs  in  error,  and  is  good 
ground  for  a  new  trial. 

By  Mrs.  Averill's  testimony,  as  well  as  by  that  of 
other  witnesses,  it  is  shown  that  at  the  time  the  Imhoff 
note  was  pledged  to  the  bank,  she  had  already  indorsed 
it  to  her  son.  And  by  her  own  showing  there  was 
nothing  either  said  or  done  at  that  time  to  indicate 
that  F.  W.  Averill  was  not  the  real  owner  of  the  note, 
as  the  indorsement  on  the  back  of  it  indicated.  She 
says,  in  substance,  that  in  company  with  her  son,  she 
went  to  the  bank  and  requested  a  loan  of  money  to 
him  on  that  security,  and  it  was  granted.     That  was 
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all.  Not  a  word  was.  uttered  from  which  the  officers 
of  the  bank  would  have  been  justified  in  the  inference 
that  Mrs.  Averill  had,  or  even  claimed,  the  least  inter- 
est therein.  In  this  state  of  the  proofs  she  was  per- 
mitted, against  objection,  to  testify  as  to  when  and  for 
what  purpose  she  made  the  indorsement,  thereby  con- 
tradicting its  legal  import,  and  showing  herself  still 
the  real  owner.  This  testimony  was  clearly  irrelevant 
and  should  have  been  kept  from  the  jury.  The  officers 
of  the  bank,  under  the  circumstances,  were  not  bound 
to  look  beyond  the  indorsement ;  and  as  that  showed 
F.  W.  Averill  to  be  the  legal  owner,  they  were  at 
liberty  so  to  treat  him  until  advised  to  the  contrary. 
Derham  v.  Merchants  Ins.  Q>.,  11  Met.  (Mass.),  199. 

Another  of  the  assigned  errors  is,  that  on  the  cross- 
examination  of  the  witness  Hartley,  counsel  was  per- 
mitted, against  objection,  to  read  from  a  deposition 
previously  given  by  the  witness,  and  then  to  ask  him 
whether  he  had  so  testified,  without  first  submitting 
the  deposition  to  him  for  inspection.  The  correct  rule 
of  practice  in  such  cases  seems  to  be  that  where  a  letter 
or  a  deposition  signed  by  the  witness  is  used  to  contra- 
dict him,  it  must  be  regularly  proved  and  read  as  part 
of  the  evidence  by  the  cross-examining  counsel.  After 
it  has  been  thus  proved  and  read,  the  witness  may  be 
cross-examined  as  to  any  supposed  discrepancies  be- 
tween his  testimony  in  court  and  his  deposition.  2 
^  Phillips  on  Evidence,  962,  969.  1  Greenleaf  on  Evi- 
dence,  sec.  468,  et  seq.  But  notwithstanding  this  rule 
was  violated  in  the  cross-examination  referred  to,  it  is 
evident  that  no  injury  could  have  resulted  therefrom. 
At  most  it  wds  error  without  prejudice,  for  which  a 
judgment  will  not  be  disturbed.  King  v.  Kinneff^  4 
Hammond,  81.    IHUon  v.  RusseUy  5  !N'eb.,  484. 

An  objection  was  also  interposed  to  the  cross-exam- 
ination of  this  witness,  as  to  whether  the  bank  did  not 
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require  an  indemnifying  bond  upon  the  delivery  of 
the  Imhoff  note  and  mortgage  to  McMurtry  on  the 
order  of  F.  "W.  Averill.  This  objection  was  well  taken. 
This  examination  not  only  had  no  relation  to  what 
had  been  called  out  in  chief,  but  the  facts  elicited  were 
wholly  irrelevant  to  the  issues  upon  which  the  jury 
were  to  decide.  But  this  error  was  cured  by  the  failure 
of  counsel  to  stand  by  their  exception.  Instead  of 
doing  so,  they  proceeded  to  re-examine  this  witness  as 
to  the  same  matter,  and  actually  gave  the  bond  in  evi- 
dence themselves.  This  must  be  taken  as  a  waiver  of 
the  former  exception. 

Ab  to  the  testimony  of  the  witness  Ames,  this  was 
wholly  irrelevant ;  so,  too,  was  the  transcript  of  a  suit 
wherein  a  judgment  had  been  recovered  against  F.  "W. 
Averill,  by  Groff  &  Ames,  upon  a  promissory  note 
answering  the  description  of  one  of  those  for  which 
the  Imhoff  note  was  held  as  security.  Not  only  was 
this  testimony  irrelevant,  but,  we  think  it  had  a  strong 
tendency  to  mislead  the  jury,  and  is  therefore  good 
ground  for  a  reversal  of  the  judgment 

In  the  first  instruction  to  the  jury  they  were  told 
that,  ^^  if  you  further  find  that  said  defendants  had  ac- 
tual notice  that  said  note  was  still  the  property  of 
plaintiff,  and  you  further  find  that  plaintiff  was  the 
owner  of  said  note,  and  that  with  such  notice  the 
defendants  surrendered  or  gave  said  note  to  other  per- 
sons than  the  plaintiff,  at  the  request  of  McMurtry,  you 
will  find  for  the  plaintiff."  As  before  suggested,  there 
was  nothing  in  what  was  either  said  or  done  by  Mrs. 
Averill,  which  came  to  the  knowledge  of  the  bank 
officers,  from  which  they  could  have  inferred  that  she 
still  retained  an  interest  in  the  Imhoff  note.  There 
was,  indeed,  no  evidence  to  rebut  the  presumption 
arising  from  her  indorsement  that  it  belonged  to  her 
son.     And  the  officers  of  the  bank  swear  positively 
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that  they  had  no  knowledge  whatever  that  the  note 
was  hers,  or  that  she  claimed  it,  until  after  its  delivery 
to  McMurtry  by  order  of  the  indorsee. 

Again,  there  was  no  competent  testimony  before 
the  jury  that  she  was  in  fact  the  owner  of  the  note.  It 
is  true  she  swore  she  was  "  the  owner,"  but  this  was  a 
mere  conclusion  of  law,  and  improperly  admitted 
against  the  objection  that  it  was  incompetent  This 
instruction  was  erroneous,  because  it  left  the  jury  at 
liberty  to  infer  that  there  was  evidence  from  which  they 
could  rightftiUy  find  that  Mrs.  Averill  was  the  owner 
of  the  securities,  and  that  the  officers  of  the  bank  were 
aware  of  her  ownership.  Meredith  v.  Kennard^  1  Neb., 
.812.  Meyer  v.  The  Midland  Pacijic  R  R.  Cb.,  2  Neb., 
819.  The  second  and  third  instructions  are  liable  to 
the  same  objection. 

The  alleged  error  of  the  court  in  limiting  the  argu- 
ment of  counsel  to  the  jury  "to  one  hour  and  ten  min- 
utes, while  allowing  to  the  opposing  counsel  two  hours," 
cannot  be  sustained.  It  does  not  appear  that  any  com- 
plaint was  made  to  the  court  when  the  order  was 
announced,  nor  at  any  time  during  the  trial,  of  the 
insufficiency  of  the  time  allowed  for  a  ftiU  and  satisfac- 
tory discussion  of  the  evidence  before  the  jury.  Nei- 
ther does  it  appear  that  an  exception  was  taken  to  the 
action  of  the  court  in  this  particular.  The  first  notifi- 
cation of  dissatisfaction  which  the  court  had  was  in  the 
motion  for  a  new  trial.  This  was  too  late  to  complain. 
If  the  order  were  actually  prejudicial  to  the  party  thus 
limited,  the  court  should  have  been  so  advised  before 
the  close  of  the  argument,  and  then,  if  the  limitation 
were  enforced,  an  exception  should  have  been  taken 
and  preserved  by  bill  of  exceptions.  This  is  the  only ' 
way  in  which  a  question  of  this  sort  can  be  preserved 
for  re-examination  in  this  court. 

And  what  we  have  just  said  of  the  limitation  of  the 
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argument  to  the  jury  is  entirely  applicable  to  the 
objection  that  counsel  were  permitted  to  comment  on 
facts  not  in  evidence,  and  "to  travel  outside  the  record 
for  abusive  epithets  with  which  to  stigmatize  defend- 
ants, and  excite  the  prejudice  of  the  jury."  If  what  is 
charged  to  have  been  said  by  counsel  be  true,  it  was 
certainly  a  very  wide  departure  from  the  rules  of  for- 
ensic  discussion,  cannot  be  too  severely  censured,  and 
if  properly  presented  would  be  good  ground  for  the 
reversal  of  the  judgment.  But  it  is  not  shown  that 
the  offending  counsel  was  called  to  order  by  his  adver- 
sary, nor  that  the  court  was  requested  to  confine  coun- 
sel within  the  bounds  of  legitimate  discussion.  In  &ct 
there  is  nothing  in  the  record  to  show  *o  this  court,  in 
a  legitimate  way,  that  the  offense  was  committed.  To 
have  raised  a  question  on  this  point  for  this  court  to 
decide  there  needed  to  be  an, adverse  ruling  of  the 
court  below,  and  an  exception  thereto,  and  these  should 
have  been  made  a  part  of  the  record  by  a  proper  bill 
of  exceptions. 

For  the  errors  herein  stated,  the  judgment  of  the 
court  below  is  reversed  and  a  new  trial  awarded. 

Bjsveesed  and  bemakdsd. 


The  Oitt  of  Hastings,  plaintiff  in  error,  v.  William 
B.  Thorne,  defendant  in  error. 


1.  Uoense  Moneys:  whxbx  thbt  bslono.  Under  Sec.  5, 
Art.  yill  of  the  Constitution  of  1875,  all  moneys  arising  from 
licenses  granted  in  cities  of  the  second  class  for  the  sale -of  malt, 
tpiritaous,  and  vinous  liquors,  belong  exclusively  to  the  com- 
mon school  ftmd  of  the  cities  respectively  in  which  they  are 
coUected. 
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2.  :  ooNSTiTUTioiTAL  LAW.  The  act  of  the  legislature,  en- 
titled "  An  act  to  legalize  the  collecting  or  receiving  and  expend- 
ing moneys  collected  or  received  by  virtue  of  any  levy  made 
by  any  city  of  the  second  class,  or  incorporated  town,  upon 
dram  shops,  liquor  dealers,  or  saloons,  for  a  license  tax,  or  a 
license  for  the  sale  of  malt,  spirituous,  or  vinous  liquors,  or 
intoxicating  drink,  in  cities  of  the  second  class,  or  incorporated 
towns,''  [Laws  1877,  p.  171],  being  repugnant  to  Sec.  6,  Art. 
YIII  of  the  Oonstitution,  is  void. 

E&BOB  from  the  district  court  for  Adams  county. 
Ash  ^  ScojUUj  for  plaintiff  in  error. 

Lake,  J. 

This  record  shows  that  a  great  deal  of  illegal  testi- 
mony was  admitted  on  the  trial  against  objection,  duly 
made  by  the  plaintiff  in  error.  Of  what  this  consisted 
will  be  apparent  from  what  we  shall  hereafter  say, 
without  now  particularizing.  ^ 

The  action  in  the  court  below  was  brought  by  the 
defendant  in  error  to  recover  from  the  plain  tiff  in  error 
certain  moneys  alleged  to  have  been  received  on  ac- 
count of  licenses  issued  by  the  corporate  authorities  for 
the  sale  of  malt,  spirituous,  and  vinous  liquors,  \dthin 
the  city  of  Hastings.  The  claim  to  a  recovery  of  these 
moneys  was  based  upon  the  third  clause  of  sec.  572  of 
the  Criminal  Code,  and  the  former  decisions*  of  this 
court,  to  the  effect  that  all  such  moneys  belonged  to 
the  common  school  fund  of  the  particular  county  in 
which  they  were  collected,  of  which  the  county  treas- 
urer is  the  lawful  custodian.  City  of  Tecumseh  v.  Phi- 
lips, 5  Neb.,  805.  The  State^  ex  rd.  Noonariy  v.  The 
Mayor,  etc.,  of  Lincoln,  6  Neb.,  12. 

We  have  already  decided  during  this  term  of  the 
court  in  the  case  of  the  State,  ex  rd.  JSelmer,  v.  McOorir 
nd,  ante  page  28,  that  under  the  operation  of  Sec. 
18 
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6,  Art.  Vlli  of  our  new  constitution,  this  rule  is  no 
longer  operative,  and  that  all  moneys  arising  from  this 
source  since  that  instrument  took  eflfect,  belong  exclu- 
sively to  the  common  school  fiind  of  the  cities,  respect- 
ively, in  which  they  are  collected.  This  decision  does 
not  depend  upon  legislative  action  for  its  support,  but 
rests  upon  the  fundamental  law,  beyond  which  it  is 
unnecessary  to  look  for  guidance.  This  being  so  it  is 
apparent  that  the  claim  for  moneys  received  by  the 
city  for  licenses,  issued  after  the  first  day  of  November, 
1875,  the  day  on  which  the  constitution  went  into  oper- 
ation, is  unfounded,  and  that  all  of  the  testimony  in 
respect  thereto  was  wholly  immaterial,  and  ought  to 
have  been  excluded. 

But  with  this  constitutional  rule  in  view  how  stands 
the  case?  Of  all  the  moneys  sued  for,  the  evidence  very 
clearly  shows — ^in  fact  it  is  undisputed — ^that  there  was 
collected  prior  to  the  first  day  of  November,  1875,  only 
the  sum  of  $867.50.  Now  whatever  we  may  hold  as 
to  the  effect  of  the  act  of  the  legislature,  "  Approved, 
February  19, 1877,"  purporting  to  legalize  the  use  and 
expenditure  of  these  moneys  by  cities  of  the  second 
class,  this  sum  was  all  that  the  county  treasurer  was 
entitled  to  receive.  All  that  was  collected  after  that 
date  belonged  exclusively  to  the  city  for  the  support  of 
its  own  public  schools. 

But  the  testimony  ftirther  shows — ^and  of  this  there 
is  no  dispute — that  before  the  bringing  of  the  suit 
there  was  paid  to  the  county  treasurer  on  account  of 
the  license  moneys  collected  by  the  city  of  Hastings, 
the  aggregate  of  $550.00,  or  $173.50  more  than  he  was 
entitled  to.  The  finding  of  the  court  below  therefore 
ought  to  have  been  in  favor  of  the  city,  and  not  being 
so,  was  clearly  against  the  evidence  and  the  law  of  the 
case. 

As  we  have  already  shown,  the  constitution,  Sec.  5, 
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Art  Viil,  of  its  own  force,  determines  the  use  to  which 
such  moneys  shall  be  devoted.  With  this  provision  of 
the  organic  law  in  view,  can  the  act  of  the  legislature 
of  February  19th,  1877,  Laws  1877,  p.  171,  by  which 
it  is  contended  that  the  use  of  these  moneys  by  the  city 
of  Hastings  waa  legalized,  be  sustained?  The  first  sec- 
tion provides:  "That  in  all  cases  in  which  cities  of  the 
second  class,  or  incorporated  towns,  have  collected  or 
received,  and  expended  for  the  use  and  benefit  of  such 
cities  or  towns,  either  in  works  of  internal  improve- 
ment, school  purposes  or  otherwise,  moneys  collected 
or  received  as  a  levy  for  a  licen£(^  tax  levied  or  required 
to  be  paid  by  said  cities  or  towns  as  a  license  tax  levied 
on  dram  shops,  saloons,  or  liquor  dealers,  for  the  sale 
of  malt,  spirituous,  and  vinous  liquors,  or  any  intoxi- 
cating drink,  such  expenditures  are  hereby  declared  to 
be  legal  and  valid,  and  the  same  is  hereby  ratified  and 
confirmed,  and  such  cities  or  towns  are  hereby  released 
and  discharged  from  any  and  all  liability  whatsoever 
by  reason  of  having  so  collected  or  received  and  ex- 
pended said  moneys  as  aforesaid;  hereby  including  all 
money  so  collected,  received,  and  expended  by  the  said 
cities  or  towns  in  internal  improvements  or  otherwise 
for  the  benefit  of  said  cities  or  towns." 

The  scope  and  evident  eflfect  of  this  section!  if  it  be 
operative,  are,  to  validate  any  previous  disposition  of 
such  license  moneys,  if  made  for  the  benefit  of  such 
city  or  town,  no  matter  what  it  might  have  been,  whUe 
the  only  disposition  permitted  by  the  constitution  is, 
"  to  the  support  of  common  schoolSj'^  within  the  partic- 
ular municipal  subdivision  in  which  the  money  is 
raised.  Had  the  legislature  the  power  to  do  this? 
Most  clearly  not.  That  body  can  legalize  no  act  which 
they  could  not  have  authorized  before  it  was  done.  In 
other  w(M^s,  they  cannot  validate  that  which  the  con- 
stitution either  in  express  terms  or  by  necessary  impli- 
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cation  prohibits.  Cooley's  Constitutional  Limitation, 
881.  May  v.  Holdridge^  28  Wis.,  98,  Hepburn  v.  Gurts, 
7  Watts,  300. 

Such  being  the  character  of  this  legislation,  there 
can  \>B  no  doubt  whatever  of  its  repugnance  to  the  con- 
stitution, and  it  becomes  our  duty,  therefore,  to  pro- 
nounce it  a  void  act 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial. 

Reversed  and  remanded. 


8    1(M. 


William  M.  Smith  bt  al.,  plaintiffs  in  error,  v. 
John  B.  Silvis,  defendant  in  error. 

1.  Finding:  Judgment.     A  Judgment  must  conform  to  the 

finding.    Finding  against  A.  and  B.  will  not  sustain  a  judg- 
ment against  A.  and  G. 

2.  Issues.    The  issues  properly  presented  by  the  pleadings  must 

be  decided  either  by  finding  by  the  court  or  verdict  of  a  jury, 
before  judgment  can  be  rendered  against  the  defendant. 

8.  DeflElult.  A  defendant  in  default  for  want  of  an  answer  should 
be  defauliedy  and  the  same  entered  on  the  journal  before  judg- 
ment is  rendered  against  him. 

KoTB.  Where  the  record  of  a  judgment  shows  that  all  of  the 
defendants  have  been  notified  of  the  pendency  of  the  action ,  as  re- 
quired by  laW|  the  finding  will  be  conclusive  that  notice  was  duly 
given,  until  the  contrary  is'  clearly  established.  Singleton  v.  Boyle., 
4  Neb.,  414.  If  the  finding  be  vague,  uncertain,  or  indefinite,  it  will 
not  maintain  a  judgment.  Sprick  v.  Washington  County ^  8  Neb.,  266/ 
An  application  to  open  a  default  is  addressed  to  the  sound  discretion 
of  the  court,  and  the  appellate  court  will  not  interfere  unless  there 
is  a  clear  abuse  of  that  discretion.  Orr  v.  Seaion,  1  Neb.,  106.  A 
party  in  default  may  be  permitted  to  answer,  at  any  time  before  judg- 
ment is  rendered,  and  the  court  must  permit  the  answer  to  be  filed 
where  it  is  apparent  that  there  is  a  meritorious  defense  to  the  action. 
Blair  v.  Weat  Point  Manufacturing  Co.,  7  Neb.,  166 — Bkp. 


* » 
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Erbob  from  the  district  court  for  Adams  county.  It 
was  an  action  on  a  promissory  note  for  |700,  given  by 
William  L.  Smith  &  Co.,  dated  June  15, 1874.  Judg- 
ment having  been  rendered  against  him,  Smith  brought 
the  cause  up  by  petition  in  error.  Further  fitcts  ap- 
pear in  the  ppinion. 

Ash  ^  Scqfieldy  for  plaintiffs  in  error. 

The  summons  should  contain  in  itself  a  complete  no- 
tice of  the  suit,  and  unless  issued  against  a  firm,  in 
the  firm  name,  it  should  contain  the  full  christian  and 
surnames  of  each  defendant  named  in  the  petition,  and 
when  more  than  one  defendant  is  sued  it  should  be 
definite  and  certain  as  to  the  number  of  the  defendants. 
Gen.  Statutes  IN'eb.,  583,  section  64,  527,  section  24. 
Franklin  v.  Talmadge,  5  Johns.,  84.  Wade  on  Law  of 
ISTotices,  sec.  1152,  491.  Bendy  v.  BoycCy  37  Tex.,  448. 
Andersen  v.  Brovm^  16  Tex.,  554.  BcMe  v,  Eddy^  81 
Tex.,  868.     Portwood  v.  WUbuni.  83  Tex.,  718. 

The  service  of  the  summons  is  fatally  defective,  for 
the  following  reasons.  1st,  The  officer's  return  does 
not  show  that  it  was  served  by  a  copy  left  at  the  usual 
place  of  the  business  of  said  firm  within  the  county  of 
Adams,  with  one  of  the  members  of  said  firm,  or  clerk 
or  general  agent  thereof.  Gen.  Statutes  Nebraska,  527, 
sec.  26.  2d,  The  officer's  return  is  vague,  indefinite, 
and  uncertain.  It  does  not  show  which  one  of  the 
five  defendants  named  in  the  petition  of  John  B.  Silvls 
the  service  was  made  upon ;  the  words  et  cU,  in  said  re- 
turn mean  and  others^  and  cannot  be  regarded  as  sur- 
plusage, and  they  render  the  whole  return  indefinite, 
uncertain,  and  void.  Gamble  v.  Warner  ^  Wife^  16 
Ohio,  872. 

The  defendants  in  the  court  below  who  had  appeared 
in  the  case,  viz.,  Charles  Wells  and  George  Wells, 
were  ready  for  trial  on  the  15th  day  of  February,  and 
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the  plaintiff  in  the  court  below  made  a  motion  to  con- 
tinue the  case  until  the  18th,  which  motion  was  op- 
posed by  defendants,  and  plaintiff  supported  his  motion 
by  affidavit.  Whereupon  the  court  adjourned  the  case 
and  rendered  judgment  against  all  the  defendants  for 
ten  dollars,  when  he  should  have  rendered  judgment 
against  the  plaintiff.  This  was  a  grave  error,  for  which 
the  judgment  should  be  reversed.  Laws  of  Neb.,  1875, 
63,  sec.  1.     Smith  v.  Lewis ,  20  Wis.,  369. 

-B.  jPl  Smithy  for  defendant  in  error. 

Cobb,  J. 

Th^  summons  in  this  cause  is  against  "William  L. 
Smith  et  cd.'^  The  petition  is  entitled  John  B.  Siltis, 
plaintiff,  vs.  William  L.  Smith,  Charles  Wells,  George 
Wells,  and  Leroy  S.  Winters,  partners  doing  business 
under  the  firm  name  of  William  L.  Smith  &  Co.,  and 
H.  P.  Handy,  defendants.  In  the  stating  part  of  the 
petition  all  of  the  above  named  persons  except  Handy 
are  named  and  charged  to  have  been  partners  at  the 
time  of  the  execution  and  delivery  of  the  note  sued  on. 
That  they  made  and  delivered  the  note  in  their  firm 
name  to  Handy,  who  afterwards,  and  before  maturity, 
waived  protest  and  endorsed  the  note  to  Dorr  and  Hef- 
fleman,  who  endorsed  the  same  without  recourse  to 
the  plaintiff,  &c. 

The  only  service  endorsed  on  the  summons  is  as 
follows:  "State  of  Nebraska,  county  of  Adams,  ss. 
I  hereby  certify  that  on  the  6th  day  of  June,  1877, 1 
served  the  within  writ  of  summons  on  the  within 
named  W.  L.  Smith  et  al,  by  delivering  him  personally 
a  true  and  certified  copy  of  the  original  summons  with 
all  the  endorsements  thereon  as  required  by  law." 
Signed  by  the  sheriff. 

Charles  Wells  and  George  Wells  appeared  and  put  in 
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an  answer  in  the  nature  of  a  plea  in  abatement,  deny- 
ing the  partnership  and  also  denying  the  making  of 
the  note.  No  reply  of  any  kind  was  made  to  this  answer. 

William  L.  Smith  made  a  special  appearance  for  the 
purpose  alone  of  questioning  the  jurisdiction  of  the 
court,  and  moved  for  a  dismissal  of  the  suit  as  to  him 
for  insufficient  service  and  other  reasons.  His  motion 
was  overruled.  He  made  no  further  or  other  appear- 
ance in  the  case  nor  does  his  default  appear  to  have 
been  entered. 

On  the  fifteenth  of  February  the  plaintiff  filed  an  af- 
fidavit and  motion  for  continuance  until  the  eighteenth 
of  the  same  month,  on  account  of  the  absence  of  a  ma- 
terial witness  on  his  part,  which  motion  the  court  al- 
lowed on  the  condition  of  the  payment  of  ten  dollars 
costs  by  the  defendants.  The  act  of  Feb.  25, 1875,  au- 
thorizes the  court  in  proper  cases  to  impose  the  pay- 
ment of  a  sum  not  exceeding  ten  dollars,  together  with 
the  costs  of  the  term,  as  the  terms  upon  which  the  trial 
may  be  postponed,  but  the  money  is  to  be  paid  by  the 
party  asking  the  pQstponement  to  the  adverse  party. 
Laws  1875,  p.  63. 

This  record  finally  contains  the  following  finding  and 
judgment:  "And  now  on  this  day  this  cause  come  on 
to  be  heard  before  the  court  upon  pleadings  and  proof 
in  said  cause  contained,  and  the  court  after  hearing  the 
evidence  doth  find  that  there  is  due  the  said  plaintiff 
fipom  the  said  defendants,  William  L.  Smith  and  George 
WeUsj  on  the  note  in  said  plaintiff's  petition  described, 
the  sum  of  nine  hundred  and  forty-five  dollars.  It  is 
further  considered  and  adjudged  by  the  court  now  here 
that  the  said 'plaintiff  have  and  recover  of  and  from  the 
said  defendants,  William  L.  Smith  and  Charles  WeUsy 
the  said  sum  of  nine  hundred  and  forty-five  dollars,  the 
sum  as  aforesaid  found  due,  together  with  his  costs, 
taxed  at  % :' 
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There  is  no  bill  of  exceptions  in  this  case,  so  we  can- 
not tell  what  the  testimony  was.  It  is  probable  that 
there  was  evidence  proving  that  one  of  the  Wellses  was 
a  partner  of  William  L.  Smith  &  Co.,  but  which  one 
of  them  we  cannot  learn  from  this  record,  the  finding 
being  against  George  and  the  judgment  against  Charles, 
and  as  there  was  no  finding  against  Charles  Wells  the 
judgment  as  to  him  must  be  reversed. 

As  to  William  L.  Smith,  if  he  was  ever  in  court, 
which  is  doubtfol,  he  has  a  right  to  know  who  his 
partner  is. 

The  question  of  partnership  was  fairly  presented  by 
the  answer  of  the  Wellsesand  it  was  error  in  the  court 
to  dispose  of  the  case  as  was  done  without  a  finding  on 
that  point  Mason  v.  Mnbree,  6  Ohio  Repts.,  276. 
Headley  v.  Ruley,  6  Ohio  Repts.,  524.  It  was  also  error 
to  render  judgment  against  Smith  without  first  de- 
faulting  him  for  want  .of  an  answer. 

For  these  reasons  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 


SoHooL  DisTBicT  No.  16,  IN  Stanton  County,  appellee, 
V.  The  State  Bank  of  !N^ebbaska,  appellant. 

Sale  on  Pledge  by  Banker  or  Broker.— Where  school  district 
bonds,  intrusted  to  a  bank  for  sale  on  account  of  such  diatricti 
are  sold  or  pledged  by  the  bank  on  its  own  account  to  an  innocent 
holder,  for  value,  such  sale  or  pledge  will  bind  the  district.  HM^ 
however,  upon  the  facts  in  this  case,  that  the  defendant  had 
acquired  no  property  in  the  bonds,  either  genei^l  or  special,  and 
that  the  school  district  was  not  estopped  from  bringing  an  action 
to  compel  their  surrender. 

This  was  an  appeal  by  defendant  from  a  decree  ren- 
dered against  it  in  the  district  court  for  Douglas  county, 
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directing  said  defendant  to  deliver  up  certain  school 
district  bonds  issued  by  the  plaintiff,  and  placed  in  the 
hands  of  B.  G.  King  &  Oo.,  bankers  at  Stanton,  Keb., 
and  by  them  delivered  to  defendant 

John  D.  Howe  for  appellant 

These  bonds  are  negotiable  and  subject  to  the  law  of 
commercial  paper.  Had  King  stolen  the  bonds,  inas- 
much as  they  on  their  face  necessarily  show  title  in  the 
holder,  he  could  have  transferred  a  good  title  to  an  in- 
nocent purchaser.  Wdch  v.  Sage,  47  N.  T.,  148.  Mur- 
ray  v.  Lardner,  2  Wall.,  118, 121.  Dinsmore  v.  Duncariy 
57  K  Y.,  677.  Colsm  v.  Amot,  67  K  T.,  268.  Chit  L. 
J.  April  6,  1877,  p.  816.  California  v.  WeUs,  16  Cal., 
886.  Spencer  v.  Holmes ,  102  Mass.,  608.  Smith  v.  Coun- 
ty, 64  Missouri,  58.  The  district  claims  that  it  left  the 
bonds  with  King  for  sale.  Southard  claims  they  were 
left  with  him,  though  his  letter  enclosing  them  to  the 
bank  is  signed  R,  .G.  King  &  Co.  King  was  the  only 
person  in  the  concern.  Every  one  of  the  witnesses  telle 
a  different  story  on  this  point.  Even  if  true  that  King 
&  Co.  took  them  as  agents  to  sell,  the  district,  on  the 
general  principles  of  the  law  of  agency  and  estoppel,  is 
concluded  from  claiming  that  the  appellant  should  lose 
by  the  act  of  King  &  Co.,  though  strictly  unauthorized 
as  between  the  principal  and  agent.  The  district  chose 
its  own  agent;  it  invested  him  with  the  legal  title  and 
apparent  ownership  of  the  bonds.  It  cannot  disclaim, 
his  acts  after  he  has  been  allowed  to  go  into  the  market 
and  to  show  to  the  world  that  he  was  the  owner  of  the 
bonds,  as  against  parties  who  have  honestly  dealt  with 
him  believing  him  to  be  the  owner  of  them.  If  any 
loss  ensue  it  must  be  borne  by  the  district,  because,  if 
one  of  two  innocent  persons  must  suffer,  it  must  be  the 
one  whose  fault  led  to  the  loss.     In  short,  the  district 
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is  estopped  fipom  saying  that  King  was  not  the  owner 
as  to  innocent  parties  dealing  with  him,  or  that  King 
could  not  have  done  what  the  owner  could  have  done 
with  the  property.  1  Pars.  Cont,  89,  44.  Story's 
Agency,  §§  127,  138,  73,  224.  Jarrves  v.  PohlmaUj  16 
Am.  L.  Reg.  (N.  S.),  816.  Reynolds  v.  Kenyan^  5  Am. 
L.  Reg.  (N.  S.),  181.  Doubleday  v.  Kress,  11  Am.  L.  Reg. 
(N.  S.),  128.  Dows  V.  Greene,  16  Barb.,  72.  Lydl  v. 
Savbowm,  2  Mich.,  109. 

iZ.  F.  Stevenson  and  Carrigan  ^  Osbom,  for  appellee. 

If  King  was  the  agent  of  the  school  district,  he  still 
had  no  power  to  surrender  or  pledge  the  property  of 
his  principal  in  payment  of  his  own  debts,  and  the  rule 
is  the  same  when  applied  to  negotiable  security  as  to 
any  other  species  of  property.  We  concede  that  if  the 
securities  were  negotiable  and  sold  to  an  innocent  pur- 
chaser for  value,  or  deposited  with  an  innocent  party 
to  secure  future  advancements,  the  principles  of  the 
law  merchant  would  apply,  but  the  purchaser  must  be 
innocent,  absolutely  the  purchase  must  be  for  value,  or 
the  hypothecation  based  on  a  valid  agreement  for  future 
advance.  There  is  no  agreement  on  the  part  of  the 
bank  to  advance  King  &  Co.  money  on  the  strength  of 
the  deposit  of  the  bonds.  The  bonds  were  not  pledged 
as  collateral  security  by  King,  or  any  person  acting  for 
him.  King  could  not  contract  in  relation  to  the  bonds 
on  the  24th  of  September,  being  in  utter  ignorance  of 
the  real  ownership. 

Cobb,  J. 

The  testimony  in  this  case  is  considerably  conflicting, 
both  as  to  the  manner  in  which  the  school  district 
bonds  came  into  the  hands  of  R.  G.  King  &  Co.  and 
the  purpose  for  which  they  were  placed  in  the  State 
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Bank  of  ITebraska.  But  it  appears  with  sufficient 
clearness  that  they  were  placed  in  the  hands  of  B.  G. 
King  &  Co.,  who  were  then  local  bankers  in  that  sec- 
tion of  country,  for  the  purpose  of  being  sold  on  account 
of  the  school  district,  and  any  disposition  which  King 
&  Co.  made  of  the  bonds  will  be  binding  upon  the 
school  district.  But  did  they  make  any  disposition  of 
them  whereby  the  State  Bank  acquired  a  property  in 
them,  either  general  or  special  ?  The  court  below  found 
that  they  never  did,  and  upon  a  careful  examination  of 
the  testimony  we  think  thjB  finding  correct.  The  bank 
of  R.  G.  King  &  Co.  were  (generally)  indebted  to  the 
State  Bank  of  Nebraska,  and  were  in  the  habit  of  put- 
ting up  collaterals  with  said  State  Bank,  from  time  to 
time,  to  secure  such  indebtedness,  and  had  some  col- 
laterals in  the  said  bank  for  that  purpose  when,  on  the 
16th  of  September,  1873 — ^King  himself  being  absent — 
his  clerk  received  the  bonds  in  question  from  the  school 
district  and  sent  them  to  the  State  Bank  at  Omaha,  by 
mail.  With  them  he  sent  a  letter  of  transmittal,  which, 
so  far  as  it  related  to  the  bonds,  was  in  the  following 
words:  "We  enclose  two  Stanton  County S.  D.  bonds, 
$600  in  all;  have  sent  for  county  clerk's  certificate,  and 
will  forward  as  soon  as  I  receive  it.  What  is  the  best 
you  can  do  with  them?" 

At  this  time  King  was  not  at  home,  having  passed 
through  Omaha  four  days  before  on  his  way  to  St. 
Louis.  His  business  at  St.  Louis  was  to  get  money 
with  which  to  pay  his  balance  to  the  State  Bank,  and 
as  he  passed  through  Omaha  he  informed  the  bank  of 
his  object  and  hopes  in  regard  to  getting  money  at 
St.  Louis;  also  that  he  had  instructed  Southard  (his 
clerk),  whom  he  had  left  in  charge  of  his  business  at 
West  Point,  to  send  to  the  State  Bank  additional  col- 
laterals. Now  when  the  bank  received  these  bonds, 
with  the  letter  of  transmittal,  had  they,  the  officers  of 
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the  bank,  the  right  to  consider  them  sent  to  be  held  by 
the  bank  as  collateral  security  in  pursuance  of  the  said 
instruction  from  King  to  Southard,  and  did  they  as  a  mat- 
ter of  fact  so  understand  it?  "We  are  obliged  to  answer 
both  questions  in  the  negative.  The  language  of  the 
inquiry  contained  in  the  letter  of  transmittal, "  What  is 
the  best  you  can  do  with  them,"  forbids  any  such  con- 
struction. The  cashier  of  the  bank,  when  asked  on 
the  witness  stand  the  meaning  of  these  words,  an- 
swered :  "He  would  want  me  to  give  him  a  rate,  wheth- 
er eighty-five  cents,  or  whatever  we  agreed  on,  it  would 
go  to  his  credit."  Nothing  about  collateral  here.  If 
ftirther  evidence,  that  the  bank  officers  did  not  at  the 
time  understand  that  these  bonds  were  sent  to  them  by 
King  &  Co.  to  be  held  as  collateral  was  wanting,  it  is 
to  be  found  in  the  letter  which  they  wrote  on  the  19th 
(three  days  after),  as  testified  to  by  the  cashier,  as  fol- 
lows: "I  wrote  him"  (Southard,  King's  clerk,  then  at 
the  bank  at  West  Point)  "that '  Mr.  King  had  told  me 
he  would  send  collaterals,'  and  asked  him,  ^why  he 
did  not  send  them  V  "  Would  he  have  used  this  language 
if  he  had  received  the  considerable  sum  of  six  hundred 
dollars  less  than  three  days  before,  which  he  had'  not 
acknowledged?  We  think  not.  Again,  if  evidence 
was  wanting  to  prove  that  Southard  did  not  send  the 
bonds  to  the  State  Bank,  to  be  held  as  collateral  secu- 
rity for  King  &  Go's  overdrafts,  it  is  found  in  the  letter 
which  he  wrote  in  reply  to  the  above  letter,  dated  Sep- 
tember 22,  before  the  return  of  King  from  St.  Louis, 
in  which  he  says, "  I  have  never  received  any  notice  to 
send  collaterals."  If  the  defendant's  theory  of  this  case 
were  correct,  would  he-  have  used  this  language? 
Would  he  not  rather  have  said,  "I  have  already  sent 
you  S.  D.  bonds  to  the  amount  of  six  hundred  dollars. 
Why  don't  you  acknowledge  their  receipt?" 
The  only  remaining  question  is,  did  King  upon  his 
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return  from  St.  Louis  change  the  character  of  this 
transaction  so  as  to  give  the  State  Bank  a  special  prop- 
erty in  these  bonds?  King  swears  positively  that  he  did 
not,  and  we  have  examined  the  testimony  of  each  of  the 
officers  of  the  bank  in  vain  for  any  positive  assertion 
that  he  did.  King  called  at  the  bank  upon  his  return 
from  St.  Louis,  having  failed  to  get  funds  there,  and 
had  an  interview  with  the  officers  of  the  bank  about 
the  state  of  his  account  Certain  collaterals  of  his 
which  the  bank  held  were  looked  over  by  him  and  the 
officers  of  the  bank,  and  the  witnesses  say  that  they 
were  all  considered  and  spoken  of  as  collaterals.  The 
cashier  in  his  testimony  says:  "We  showed  him  collat- 
erals we  had  on  hand,  and  then  we  showed  him  these 
bonds.  He  wished  us  to  buy  them,  but  we  told  him 
we  could  not,  that  we  had  no  market  for  them." 

Q.  "What  did  he  say  with  reference  to  your  hold- 
ing 1ihem  as  collateral? 

A.  We  held  them  as  collateral  for  his  account  to 
pay  his  checks  with. 

If  King  said  anything  at  this  interview,  which  amount- 
ed to  the  placing  of  these  bonds  as  a  collateral  security 
for  his  account,  or  advances  either  past  or  friture,  the 
evidence  fails  to  show  it,  and  finally,  as  if  to  render  it 
impossible  for  us  to  believe  that  the  bank  officers, 
either  before  or  immediately  after  this  interview  with 
EIng,  considered  that  these  bonds  had  been  pledged 
to  the  bank  as  collateral  security,  we  have  a  copy  of  a 
letter  written  by  the  cashier  to  R.  G.  King  &  Co.,  dated 
September  24,  and  written,  as  the  cashier  testifies,  after 
the  interview  with  Mr.  King  at  the  bank,  in  which 
he  says:  "I  note  contents  of  yours  of  the  16th  in  re- 
regard  to  S.  D.  bonds  and  warrants.  We  are  not  buy- 
ing warrants  just  at  present,  (mi  do  not  want  the  S.  JD. 
bonds.'' 

The  decree  of  the  district  court  is  affirmed. 

Decree  affirmed. 
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w  ml  C.  "W.  Derby  and  Ida  H.  Derby,  plaintiffs  in  error, 
=|-j§  V.  Peter  Weyrich,  defendant  in  error. 

8    1741 

61  701]  Sxempt  Property.  Property  which  is  exempt  by  law  from  lia- 
bility for  the  owner's  debts  is  not  susceptible  of  a  fraudulent 
alienation. 

Error  from  the  district  court  for  Butler  county. 
The  fkcts  appear  in  the  opinion. 

jK  jr.  Dean,  for  plaintiff  in  error,  cited  Bump  on 
Fraudulent  Conveyances,  242.  Monroe  v.  May,  9  E^an., 
466.  Bobb  v.  McBride,  28  Iowa,  886.  Cook  v.  Blcdm, 
87  Ala.,  850.  Brewer  v.  Grcmger,  45  Ala.,  580.  Mor- 
ris V.  Tementj  56  Gki.,  577.  Fogg  v.  Fogg,  40  N.  H.,. 
286. 

WhUmoyer^  Qerrard  ^  Post,  for  defendant  in  error, 
cited  Bowker  v.  Collins,  4  Neb.,  494.  StcUe  Bank  v.  Car- 
son,  Id.,  498.  Charles  v.  Lambertson,  1  Iowa,  489. 
Christy  v.  Dt,er,  14  lowa^  488.  Elston  v.  Bobinson,  28 
Iowa,  208. 

Cobb,  J. 

The  defendant  in  error  brought  an  action  in  the  na- 
ture of  a  creditor's  bill  against  the  plaintiffs  in  error. 
In  his  petition  he  alleges  that  in  March,  1877,  Wey- 
rich  &  Company,  of  which  he  is  the  sole  member,  re- 
covered judgment  against  C.  W.  Derby  in  the  county 
court  of  Butler  county,  for  (281. 76,  with  costs  of  suit 
and  attorneys'  fees.  That  on  the  sixth  day  of  April 
following  execution  issued — ^was  returned:  "No  prop- 
erty found."  That  afterward  a  transcript  of  said  judg- 
ment was  filed  in  the  office  of  the  clerk  of  the  district 
court  of  said  county,  and  the  case  docketed  in  said 
office  August  18,  1877.     That  on  the  seventeenth  day 
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of  said  month  an  execution  was  issued  on  said  judg- 
ment out  of  said  clerk's  office  to  the  sheriff  of  said  coun- 
ty, and  afterwards  also  returned — "  No  property  found." 
That  the  said  0.  W.  Derby  is  now  and  has,  ever  since 
the  date  of  said  judgment,  been  insolvent  That  said 
judgment  remains  wholly  unsatisfied.  That  on  the 
ninth  day  of  April,  1877,  the  defendant,  C.  W.  Derby, 
purchased  from  W.  B.  Rochon  a  certain  eighty  acre 
tract  of  land  situated  in  said  county,  and  caused  the 
deed  of  conveyance  to  be  made  in  the  name  of  Ida  H. 
Derby,  his  wife  and  co-defendant,  who  now  holds  the 
apparent  title  to  the  same.  That  the  said  deed  was 
made  to  the  said  Ida  without  consideration,  but  the 
consideration  was  wholly  paid  by  the  said  C.  "W".  Derby, 
and  was*  so  made  to  the  said  Ida  H.  for  the  purpose  of 
wronging  and  defrauding  the.  said  petitioners,  etc., 
with  prayer  that  said  real  estate  might  be  decreed  to 
be  subject  to  the  said  judgment,  etc.  The  defendants 
answered,  denying  that  the  deed  mentioned  in  the  pe- 
tition was  made  to  the  defendant,  Ida  H.,  without  con- 
sideration or  for  the  purpose  of  defrauding  the  said 
plaintiff,  etc.;  and  alleging  ^Hhat  the  consideration 
paid  by  the  said  C.  W.  Derby  for  the  land  described, 
etc.,  consisted  wholly  and  entirely  of  property  that 
could  not  be  sold  on  execution  to  pay  the  debts  of  the 
said  C.  W.  Derby.  That  all  of  said  property  was  ex- 
empt from  seizure  and  sale  for  the  satisfaction  of  the 
said  0.  W.  Derby's  debts,  or  any  part  thereof,  and 
that  the  said  lands  described  in  the  plaintiff's  petition 
was  purchased  for  the  express  purpose  of  making  the 
same  a  homestead  for  the  said  C.  W.  Derby  and  his 
family,  and  that  the  same  is  all  the  land  that  the  said 
C.  W.  Derby  and  Ida  H.  Derby,  or  either  of  them, 
owned  or  had  at  that  time,  or  have  since  owned  or 
now  own." 
To  this  answer  the  plaintiff  put  in  a  general  demur- 
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rer,  which  was  sustained  by  thje  court,  and  the  defend- 
ants refueling  to  plead  further,  their  default  was  en- 
tered, and,  after  an  ex  'parte  trial,  judgment  was  en- 
tered for  the  plaintiff,  in  accordance  with  the  prayer  of 
his  petition.  From  this  judgment  the  defendants 
bring  the  cause  to  this  court  by  petition  in  error. 

Bv  his  demurrer  the  defendant  in  error  admits  that 
the  consideration  paid  by  C.  W.  Derby  for  the  land 
consisted  wholly  and  entirely  of  property  that  could 
not  be -sold  on  execution  to  pay  the  debts  of  the  said 
C.  W.  Derby,  and  that  all  of  said  property  was  exempt 
from  seizure  and  sale  for  the  satisfaction  of  the  said  C. 
W.  Derby's  debts.  This  exempt  property  being  traded 
by  C.  W.  Derby  to  Rochon  for  the  land,  and  the  title 
to  the  land  taken  ia  the  name  of  Ida  H.  Derby,  leaves 
the  situation  of  the  parties,  in  respect  to  the  transac- 
tion, about  the  same  as  though  C.  "W".  Derby  had  trans- 
ferred the  exempt  property  to  Ida  H.  Derby  without 
any  consideration,  he  being  at  the  time  indebted  to 
the  defendant  in  error  and  insolvent.  In  such  case 
would  a  court  of  equity  follow  the  property  into  the 
hands  of  C.  W.  Derby's  grantee  and  subject  it  to  the 
payment  of  his  debts,  which  it  was  not  subject  to  while 
in  his  hands  ? 

Story  says:  "  The  English  doctrine  upon  this  sub- 
ject, after  various  discussions,  has  at  length  settled 
down  in  favor  of  the  former  proposition,  namely,  that 
in  order  to  make  a  voluntary  conveyance  void  as  to 
.  creditors,  either  existing  or  subsequent,  it  is  indispensa- 
ble that  it  should  transfer  property  which  would  be  lia- 
ble to  be  taken  in  execution  for  the  payment  of  debts. 
The  reasoning  by  which  this  doctrine  is  established  is, 
in  substance,  that  the  statute  of  13th  Elizabeth  did 
not  intend  to  enlarge  the  remedies  of  creditors,  or  to 
subject  any  property  to  execution  which  was  not  al- 
ready in  law  or  equity  subject  to  the  rights  of  credi- 
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tors.  That  a  voluntary  conveyance  of  property  not  so 
subject  could  not  be  injurious  to  the  creditors,  nor 
within  the  purview  of  the  statute,  because  it  would  not 
withdraw  any  fund  from  their  power  which  the  law 
had  not  already  withdrawn  from  it.  And  that  would 
be  a  strange  anomaly  to  declare  that  to  be  a  fraud 
upon  creditors  which  in  no  respect  varied  their  rights 
or  remedies.  Hence  it  has  been  decided  that  a  volun- 
tary settlement  of  stocks,  or  of  choses  in  action,  or  of 
copyhold,  or  of  any  other  property  not  liable  to  execu- 
tion, is  good,  whatever  may  be  the  state  and  condition 
of  the  party  as  to  debts."  Story's  Equity,  §  367.  See 
English  authorities  there  cited. 

Bump,  in  his  work  on  Fraudulent  Conveyances,  says : 
"  Property  which  is  exempt  by  a  positive  statute  from 
liability  for  the  owner's  debts  is  not  susceptible  of  a 
fraudulent  alienation,  and  consequently  is  not  within 
the  statute.  The  creditors  cannot  be  said  to  be  credi- 
tors as  to  that  particular  property  so  as  to  make  a 
transfer  of  it  matter  of  concern  to  them.  The  debtor 
as  to  that  property  may  be  considered  as  without  cred- 
itors, and  he  has  the  right  to  dispose  of  it  as  though  he 
had  no  creditors.  He  may  sell  it  and  purchase  another 
piece  of  property  with  the  proceeds  and  have  the  latter 
conveyed  to  his  wife."  Bump  on  Fraudulent  Convey- 
ances, 242,  and  see  numerous  cases  there  cited. 

The  right  of  the  defendant  in  error  to  have  the  land 
sold  and.  applied  to  the  payment  of  his  debt,  if  he  have 
any,  must  be  founded  upon  his  right  to  the  fund  with 
which  it  was  purchased.  As  he  had  no  right  to  the 
fund,  it  having  been  placed  beyond  his  reach  by  the 
law,  he  has  no  right  to  disturb  the  possession  of  the 
land  in  the  hands  of  Ida  H.  Derby. 

The  above  views  rendering  it  necessary  that  the 
judgment  of  the  district  court  sustaining  the  demurrer 
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be  reversed,  it  is  not  deemed  necessary  to  examine  the 

other  question  raised  and  discussed  in  the  brief   of 

counsel. 

Beversbd  akd  bbmanded. 


8    178/ 
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»  OT  Robert  Clego,  plaintiff  in  error,  v.  School  District 
No.  56  OF  Richardson  countt,  defendant  in  error. 

ConBtitutional  Law.  The  act  of  February  2,  1875,  entitled  "  Aa 
act  authorizing  school  district  No.  56  of  Richardson  county  to 
issue  bonds  for  the  purpose  of  erecting  a  school  building,  pro- 
curing a  site  therefor,  and  setting  aside  flinds  to  pay  the  same  " 
[Laws,  1875,  p.  281],  being  repugnant  to  Sec.  1,  of  Art.  YIII 
of  the  constitution  of  1866,  is  void. 

Error  from  the  district  court  for  Richardson  county. 

B.  Clegg^  pro  se. 

George  P,  Uhly  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  for  the  contents  of  a  cou- 
pon or  interest  warrant,  cut  from  one  of  the  bonds  is- 
sued and  sold  by  the  defendant,  school  district  No.  56, 
in  Richardson  county,  under  the  provisions  of  an  act  of 
the  legislature,  approved  February  2,  1875,  entitled 
"  An  act  authorizing  school  district  No.  56,  of  Rich- 
ardson county,  to  issue  bondsr  for  the  purpose  of  erect- 
ing a  school  building,  procuring  a  site  therefor,  and 
setting  aside  funds  to  pay  the  same."  Laws,  1875,  p. 
281. 

The  defendant  by  answer  set  up  several  grounds  of 
defense,  to  which  the  plaintiff  demurred.  The  district 
court  overruled  the  demurrer  and  rendered  judgment 
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in  favor  of  the  defendant.  The  plaintiff  brings  the  case 
to  this  court  by  petition  in  error.  The  points  are  pre- 
sented by  stipulation. 

The  first  and  principal  one  and  the  only  one  which 
it  is  deemed  necessary  to  pass  upon  is  as  to  the  consti- 
tutionality of  the  said  act  of  the  legislature  under 
which  the  said  bonds  and  coupon  were  issued.  9ec.  1, 
of  Art  Vlil  of  the  constitution  then  in'  force,  is  as  fol- 
lows: "  The  legislature  shall  pass  no  special  act  con- 
ferring corporate  powers." 

It  cannot  be  doubted  that  the  act  in  question  is  a 
special  act.  It  relates  exclusively  to  school  district  No. 
56,  in  Richardson  county.  None  of  its  provisions  ap- 
ply, or  are  intended  to  apply  to  any  other  district  or 
subdivision  of  the  state,  or  the  people  thereof.  It  was 
published  only  as  a  special  law. 

It  is  equally  clear  that  the  powers  intended  to  be 
conferred  by  said  act — ^that  of  issuing  bonds,  to  be  bind- 
ing upon,  and  the  principal  and  interest  thereof  to  be 
paid  by  the  said  districl^are  corporate  powers  within 
the  meaning  of  the  said  section  of  the  constitution. 

It  was  evidently  the  intention  of  the  framers  of  the 
constitution  to  put  an  end  to  an  universally  admitted 
and  then  growing  evil,  that  of  local  and  special  legis- 
lation,  in  all  cases  where  the  beneficial  results  of  such 
legislation  could  be  reached  by  general  laws,  and  they 
thereby  adopted  a  policy  which  it  is  the  duty  of  this 
court  to  uphold. 

The  said  act  of  February  2,  1875,  being  clearly  re- 
pugnant to  the  above  quoted  provision  of  the  consti- 
tution, conferred  no  power  on  the  district  to  issue 
bonds.  Their  issue  by  it  was  ultra  vires^  and  the  cou- 
pon sued  on  is  void. 

The  record  in  this  case  does  not  contain  the  data 
necessary  to  enable  this  court  to  determine  whether 
the  said  district  was  or  was  not  authorized  to  issue  the 
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said  abends  under  the  provisions  of  either  of  the  two 
general  acts  approved  February  25, 1875,  [Laws  1875, 
p.  118].  And  as  the  plaintiff  alleges  in  his  petition 
that  the  coupon  sued  on  was  issued  under  and  by  vir- 
tue of  the  act  of  February  2,  the  provisions  of  neither 
of  the  first  named  acts  are  considered.  The  judgment 
of  the  district  court  is  affirmed. 

Judgment  affikmed. 


Jonas  Hedman,  et  al.,  plaintiffs  in  error,  y.  La 
Fayette  Anderson,  defendant  in  error. 

Evidence.  A  paper  writing,  by  which  a  county  treasurer  sought  to 
appoint  I.  W.  E.  a  special  deputy  treasurer  to  collect  certain 
taxes  by  distress  due  to  Platte  county,  Nebraska,  from  the  per- 
sonal property  of  the  estate  of  L.  W.  P.,  deceased,  when  offered 
in  evidence  to  justify  such  taking  in  an  action  of  repleTiui  was 
properly  rejected. 

Error  from  the  district  court  of  Platte  county.  The 
£Btcts  appear  in  the  opinion. 

MiUett  ^  Sorij  for  plaintiff  in  error. 

1.  The  objection  of  defendant  as  to  the  regularity 
of  the  appointment  of  Early  as  deputy  treasurer  of 
plaintiff  Summer,  ^nd  that  the  decease  of  Piatt  made 
the  distress  after  his  death  for  taxes  d^inquent  in  his 
life-time  void,  have  1>een  settled  by  the  judgment  of 
this  court  in  this  case.  Hedman  v.  Andersorij  6  Neb., 
392.  Those  questions  were  then  in  the  record  of  this 
case,  and  are  now  res  adjudicata.  Headley  v.  ChaUsSy 
15  Kan.,  602,  and  cases  cited  in  the  opinion  on  page 
606.  WashiTtgton  Bridge  Go,  v.  Stewart,  8  Howard,  418. 
Wells  res  adjudicata  and  stare  decisis,  pp.  569-570. 
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2,  The  defendant  in  error  is  not  in  a  position  to 
question  the  legality  of  the  appointment  of  Early  as 
deputy  treasurer  and  the  validity  of  the  distress  for  the 
non-payment  of  these  taxes.  Such  questions  could 
only  be  raised  by  Piatt,  or  his  legal  representatives,  in 
a  direct,  proceeding  other  than  an  action  in  replevin. 
Gen.  Stat,  1878,  p.  552,  sec.  182.  How  is  it  possible 
that  the  defendant  can  attack  the  appointment  of  this 
officer,  and  the  validity  of  this  distress  against  *Platt 
collaterally,  when  it  would  be  impossible  for  Piatt  or 
•  his  representatives  to  raise  those  questions  if  he  or 
they  had  instituted  a  like  action  under  our  statute? 
WUson  V.  Macklin,  7  Neb.,  50.  A  suit  in  replevin 
raises  no  question  as  to  the  validity  of  process.  Wes- 
ienberger  v.  Wheaton^  8  Kan.,  169.  As  to  the  parties 
who  can  attack  the  validity  of  process — ^Freeman  on 
Executions,  sections  75  and  339.  People  v.  Albany ^  7 
Wend.,  485.     2  Abbott,  TJ.  S.  Oir.  Rep.,  100. 

8.  The  right  to  distrain  personal  property  for  the 
non-payment  of  taxes  assessed  against  and  due  and  de- 
linquent from  a  party  in  his  life-time  does  not  abate  by 
reason  of  the  death  of  the  delinquent  tax-payer.  Gen. 
Stat.,  1893,  p.  916,  sec.  49.  There  is  no  provision  in 
this  statute,  express  or  implied,  making  any  such  ex- 
ception. The  treasurer  had  ample  authority  under 
sections  87,  49,  and  52  of  said  chapter  to  make  such 
distress.  The  warrant  of  the  commissioners  for  these 
taxes,  levied  1878-4-5,  was  duly  attached  to  the  dupli- 
cate tax  lists  as  required  by  section  87. 

4.  Grant  that  these  taxes  for  those  years  had  the 
force  and  effect  of  judgments  against  Piatt  in  his  life- 
time, -still,  under  sections  87  and  49  of*  the  revenue 
law,  there  was  a  continuing  authority  for  the  treasurer 
to  collect  them,  and  such  authority  could  only  cease 
on  payment  A  levy  made  after  the  death  of  the  judg- 
ment debtor,  under  an  execution  issuiug  in  his  life- 
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time  is,  at  most,  voidable  in  a  direct  proceeding  only, 
such  Bs  a  motion  to  quash.  Freeman  on  Executions, 
sec.  87.  Mariner  V.  Cocnj  16  Wis.,  466.  Janes  v.  Ikms^ 
24  Wis.,  229. 

The  defendant  chiefly  relies  upon  the  case  of  WUson 
V.  Shearer y  9  Met,  604.  That  was  an  action  of  trover 
by  the  administrator  of  the  party  on  whom  the  tax  was 
assessed  against  the  collector.  The  court  held  that 
the  defendant  was  liable  under  a  local  statute,  providing 
two  remedies  in  case  of  the  death  of  any  person  taxed, 
viz :  1st.  By  action  in  the  name  of  the  collector. 
2d.  By  payment  out  of  the  estate  of  the  deceased 
party. 

There  being  no  such  statutory  provisions  in  this 
state,  the  plaintiflb  contend  that  that  case  does  not  ap- 
ply to  the  one  at  bar. 

E.  WakeUy^  for  defendant  in  error. 

It  is  self-evident  that  when  a  man  dies  he  ceases  to 
have  title  to  property.  He  may  indeed  have  so  borne 
himself  that,  on  his  death  bed,  he  can 

"  Bead  his  title  clear 
To  mansions  in  the  skies," 

but  title  to  his  lands,  his  goods,  his  possessions,  goes  to 
his  heirs,  his  devisees,  his  legatees,  his  executors  or  his 
administrators.  In  this  case  such  title  as  Piatt  had  to 
the  property  in  controversy,  whether  an  absolute  own- 
ership or  an  equity  of  redemption,  went  to  his  execu- 
tors. Whether  it  vested  in  them  only  from  the  date  of 
their  appointment,  or  by  relation  from  Piatt's  death 
(Williams  Ex.,  part  second,  book  Ist,  p.  629)  is  imma-, 
terial,  because  the  property  was  seized  some  time  after 
their  appointment  and  qualification,  and  entering  upon 
their  trust.  Keeping  the  mortgage  out  of  view  for 
the  present,  could  the  property  be  lawfully  then  seized 
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for  taxes  due  from  Piatt  when  he  died  ?  Leaving  out 
of  question  subsisting  liens  I  submit,  as  a*  proposition 
without  exception,  that  property,  or  interests  in  prop- 
erty, going  into  the  hands  of  an  administrator  or  ex- 
ecutor, cannot  be  subjected  to  debts  or  liabilities  of 
the  deceased  by  legal  process,  or  compulsory  measures, 
without  express  legal  provision  therefor.  There  is  no 
sanction  in  our  law  for  levy  and  sale  of  personal  prop- 
erty for  taxes  after  the  death  of  the  owner.  Gen.  Stat., 
325.  See  also  Jewett  v.  Smithy  12  Mass.,  809.  WUson 
V.  Shearer  J  9  Met,  604.  Distress  for  taxes  is  a  special 
statutory  proceeding.  It  was  not  known  at  common 
law.  It  is  a  harsh,  summary,  and  stringent  remedy, 
and  cannot  be  enforced  beyond  its  terms  even  against 
the  living.  Much  less  can  it  reach  by  implication  to 
the  dead.  From  its  nature  it  must  be  either  valid,  or 
wholly  void,  when  it  has  its  inception  and  whole  opera- 
tion after  the  death  of  the  defendant 

Cobb,  J, 

Lester  W.  Piatt  being  the  owner  of  a  considerable 
amount  of  personal  property,  shortly  before  his  death 
mortgaged  it  to  LaFayette  Anderson  to  secure  two 
thousand  dollars,  which  he  had  borrowed  from  Ander- 
son about  a  year  before,  and  for  which  he  had  at  the 
time  given  him  his  not«  without  security.  Piatt  at  the 
same  time  made  a  will  in  which  the  said  Anderson 
was  named  as  one  of  his  executors.  He  soon  after- 
wards died.  At  the  time  of  his  death,  Piatt  was  owing 
the  county  several  hundred  dollars  for  delinquent  taxes. 
Anderson  took  possession  of  the  estate  of  Piatt,  per- 
sonal as  well  as  real,  presumably  as  executor,  but 
although  he  proceeded  to  prove  up  his  claim  of  two 
thousand  dollars  and  interest  against  the  estate,  he 
advertised  the  personal  property  for  sale  under  the 
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chattel  mortgage.  About  this  time  the  county  treas- 
urer appointed  a  special  deputy  to  collect  the  taxes 
which  Piatt  owed  the  county  at  the  time  of  his  deat^. 
Thereupon  said  deputy  seized  certain  horses,  mules, 
and  ponies  for  the  said  taxes,  and  placed  them  in  the 
hands  of  Jonas  Hedman  (who  lived  convenient  to  the 
Piatt  farm),  for  safe  keeping,  pending  their  advertise- 
ment  and  sale  for  the  said  taxes,  and  thereupon  An^^er- 
son  broiight  this  suit  and  replevied  the  said  property. 
Upon  his  own  motion  and  application,  Vincent  Kum- 
mer,  the  county  treasurer,  was  made  a  party  defend- 
ant with  Jonas  Hedman  in  the  court  below. 

Upon  the  trial  the  district  judge  ruled  out  certain 
testimony  oflfered  by  the  defendants,  and  directed  a 
verdict  for  the  plaintiflT,  which  rulings  are  assigned  for 
error  and  the  cause  brought  to  this  court  on  petition 
in  error. 

According  to  the  holding  of  this  court  in  School  Dis- 
trict No.  2  of  Merrick  Comity  v.  Jacob  Shoemaker^  5  Neb., 
86,  and  John  A.  (Jreighton,  admr.y  etc,y  v.  J.  L.  New- 
ton et  cd,^  Id.,  100,  as  well  as  the  Ohio  cases,  Ferrdl 
V.  Humphrey,  12  Ohio  Repts.,  113,  and  Oaks  v.  Wyatt, 
10  Ohio  Repts.,  344  (with  the  correctness  of  which  the 
writer  of  this  opinion  is  not  entirely  satisfied),  it  was 
competent  for  the  defendants,  under  the  issue  presented, 
to  prove  any  special  matter  that  would  amount  to  a 
defense  either  in  whole  or  in  part.  There  was  no  error, 
however,  in  the  courts  ruling  out  the  appointment  of 
the  special  deputy  treasurer,  because  it  shows  on  its 
face  to  be  a  special  deputation  'Ho  collect  taxes  by  dis- 
tress due  to  Platte  county,  Nebraska,  from  the  per- 
sonal property  of  the  estate  of  Lester  W.  Piatt,  de- 
ceased." Testimony  which  had  been  admitted  on  the 
part  of  defendants  showed  that  the  taxes  referred  to 
were  due  from  Piatt  in  his  lifetime,  and  testimony 
introduced  by  the  plaintiff  and  received  without  objec- 
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tion,  showed  that  Piatt  was  dead^  sometime  before  the 
date  of  the  paper  offered.  The  county  treasurer  had 
no  authority  to  distrain  the  property  of  the  estate  for 
the  purpose  of  collecting  these  taxes,  and  of  course 
could  convey  no  such  authority  to  a  deputy.  There 
being  no  proof  before  the  court  justifying  the  taking — 
as  there  could  have  been  none— it  was  not  error  in  the 
cou^t  to  direct  a  finding  for  the  plaintiff. 

The  assessment  and  collection  of  taxes  are  matters 
resting  exclusively  on  statutory  and  constitutional  reg- 
ulations. Th^  statute  makes  taxes  on  real  property  a 
perpetual  lien  thereupon,  commencing  on  the  first  day 
of  March  of  the  current  year,  etc.  Gen.  Stat,  917. 
Neither  the  taxes  upon  real  or  personal  property  are 
anywhere  made  a  lien  on  personal  property.  Upon 
the  death  of  the  owner  of  personal  property  it  immedi- 
ately descends  to  his  personal  representatives,  to  be 
applied  by  them  in  the  manner  provided  by  the  statute 
as  applicable  to  the  circumstances  of  each  case.  Where 
the  estate  is  solvent  of  course  all  of  the  debts  of  the 
deceased  are  required  to  be  paid,  but  where  it  is  in- 
solvent the  law  prescribes  the  order  in  which  they  shall 
be  paid.  In  such  cases,  after  making  certain  specified 
provisions  for  the  widow  and  infant  children  of  the 
deceased,  the  statute  provides  the  distribution  of  the 
assets  in  the  following  order : 

1.  The  necessary  funeral  expenses. 

2.  The  expenses  of  the  last  sickness. 

8.  Debts  having  a  priority  by  the  laws  of  the  Uni- 
ted States. 
4.  Debts  due  to  other  creditors.  [Gen.  Stat.,  325.] 
A  claim  of  the  municipal  government  upon  the  de- 
ceased for  delinquent  taxes  could  only  come  in  under 
the  fourth  class,  and  a  county  treasurer  could  not  be 
permitted  to  disturb  the  order  of  distribution  pre- 
scribed by  statute  by  seizing  property  for  the  purpose 
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of  giving  the  county  a  preference  among  the  creditors 
of  a  deceased  which  the  law  making  power  has  seen 
proper  not  to  give. 

JUDGMSNT  AFFIBMED. 


Isaac  M.  Nokton,  plaintiff  in  ebrob,  v.  Nblson  L. 
Thatcheb  and  William  F.  McCullough,  defend- 
ants IN  EBBOB. 

1.  Partnership:    acts  07  pabtkeb.    A  partner  binds  the  firm 

of  which  he  is  a  partner  necessarily  only  when  he  uses  the 
name  of  the  firm  and  acts  within  the  scope  of  his  authority. 

2.    :     .     McC,  a  member  of  a  firm,  entered  into  the 

following  contract:  "  Becd.  of  W.  F.  McO.  |20,  for  which 
sum  I,  N.  L.  T.y  agree  to  give  the  said  W.  F.  McG.  any  profits 
that  I  may  have  on  a  lot  of  6850  pounds  of  wool  over  and  above 
costs  and  freight.  And  I,  W.  F.  McC,  agree  to  pay  any  loss 
that  may  be  made  in  sale  of  wool  under  $1,828.76  and  freight. 
(Signed)  N.  L.  T.  W.  F.  McC."  There  was  a  loss  of  $898.02 
on  the  sale  of  the  wool.  McG.  was  in  partnership  with  N.  in 
the  grain  business,  but  concealed  the  written  contract,  as  also 
did  T.  N.  was  informed  that  the  only  risk  was  the  |20,  and 
was  not  aware  of  the  character  of  the  contract  until  after  the 
sale  of  the  wool.  Held,  without  proof  of  prior  authority  to 
purchase  the  wool,  or  knowledge  of  the  contract  and  its  terms, 
N.  could  not  be  held  liable,  the  contract  not  having  been  made 
for  the  firm. 

Error  from  the  district  court  for  Adams  county. 
The  opinion  states  the  case. 

Batty  ^  Nelsorij  for  plaintiff  in  error. 

I.  Where  there  is  no  joint  purchase  or  joint  incur- 
ring of  debt,  but  a  purchase  by  one  to  whom  alone 
credit  is  given,  a  subsequent  joint  interest  in  the  prop- 
erty purchased  and  in  the  business  and  profits  depend- 
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in^  upon  it,  carries  no  liability  for  the  original  debt. 
Parsons  on  Contracts,  172.  Story  on  Partnership,  248, 
sec.  184.  Sylvestei^  v.  Smithy  9  Mass.,  119-121.  lAoyd 
V.  Freshfdd,  2  C.  &  P.,  325.  Story  on  Sales,  sec.  122. 
This  principle  is  further  illustrated  by  many  cases. 
Siffkin  V.  Walker^  2  Camp.,  808.  Endy  v.  Lye^  16  East, 
7.     Green  v.  Tanner^  8  Met.,  411. 

n.  An  indebtedness  count  can  not  be  used,  under 
the  code,  where  the  action  is  really  brought  to  recover 
upon  a  special  contract,  unless  such  indebtedness  count 
does  substantially  contain  the  terms  of  the  special 
contract.  Swan's  Pleading  and  Precedents,  57.  The 
code  requires  the  petition  to  contain  the  facts  as  they 
actually  exist     General  Statutes,  589,  sec.  92. 

m.  To  maintain  assumpsit  for  goods  sold  and  de- 
livered against  two  defendants,  the  plaintiff  must  show 
a  joint  original  promise  by  the  defendants.  Fuller  v. 
MOler,  57  Me.,  168.  1  Chitty  Pleadings,  846.  And 
cannot  under  such  count  (as  is  sought  to  be  done  in 
this  case)  show  that  one  of  the  defendants  was  not  orig- 
inally liable,  but  became  so,  if  at  all,  by  some  subse- 
quent action  of  said  defendant.    Id. 

IV.  The  contract  must  be  stated  correctly,  and  if 
the  evidence  differ  from  the  statement  the  whole  foun- 
dation of  the  action  fails,  because  thje  contract  is  entire 
in  its  nature,  and  must  be  proved  as  laid.  1  Chitty 
Pleadings,  805. 

Ash  ^  SeojUld^  for  defendants  in  error. 

L  It  is  conceded  that  the  plaintiff  in  error,  Isaac 
M.  Norton,  and  William  F.  McCullough  were  general 
partners,  engaged  in  the  business  of  buying  and  selling 
wheat,  wool,  and  other  produce,  at  the  time  the  contract 
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was  made  for  the  purchase  of  the  wool  in  question,  and 
the  act  of  McCullough  in  making  this  contract  is  the 
act  of  the  firm,  and  binds  the  plaintiff  in  error.  8 
Kent's  Com.,  12  Ed.,  41,  and  cases  cited* 

n.  McCullough  swears  that  the  wool  was  purchased 
on  account  of  the  firm,  and  through  his  testimony 
shows  that  he  said  something  about  taking  it  on  his 
individual  account  if  plaintiff  objected  to  the  transac- 
tion. Yet  the  testimony  of  all  the  witnesses  shows 
that  the  $20  paid  on  the  purchase  were  company  funds; 
that  the  transaction  was  put  upon  the  company's  books, 
and  the  plaintiff  assumed  control  of  the  property  as 
company  property  and  directed  the  sale  of  the  wool, 
all  the  time  acknowledging  it  to  be  company  property. 
These  acts  estop  him  from  saying  it  was  not  a  company 
matter. 

nX  Plaintiff  complains  in  his  testimony  that  he  is 
not  liable  to  defendant,  for  the  reason  that  his  partner 
did  not  explain  to  him  that  the  firm  was  to  share  the 
loss  on  the  wool,  if  any.  This  is  a  matter  between  the 
partners,  and  if  of  any  importance  can  not  affect  third 
parties. 

IV.  In  this  case  there  is  no  material  variance  be- 
tween the  pleadings  and  proofs.  Hogg  v.  ZanesviUe 
Canal  Oo.y  5  Ohio,  410.  Moore  v.  GanOj  12  Ohio,  800. 
Hoffman  v.  Gordon)  15  Ohio  St.,  211. 

Maxwell,  Ch.  J. 

On  the  twenty-seventh  day  of  April,  1878,  N.  L. 
Thatcher  filed  a  petition,  of  which  the  following  is  a 
copy,  in  the  district  court  of  Adams  county: 

"  Nelson  L.  Thatcher  v.  Isaac  M.  Norton  and  Wil- 
liam F.  McCullough,  fete  doing  business  under  the 
firm  name  of  Norton  &  McCullough,  defendants.     The 
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plaintiff  states  that  on  or  about  the  sixth  day  of  July, 
1877,  the  said  defendants,  Isaac  M.  Norton  and  Wil- 
liam F.  McCullough,  were  indebted  to  the  said  plain- 
tiff in  the  sum  of  three  hundred  and  ninety-eight  dol- 
lars and  two  cents,  as  balance  due  on  account  for  a 
certain  lot  of  wool,  by  the  said  plaintiff  before  that  time 
sold  and  delivered  to  the  said  defendants  at  said  de- 
fendants' special  instance  and  request,  which  said  sum 
of  money  the  plaintiff  avers  was  then  due  and  payable, 
and  yet  said  defendants,  though  often  requested,  have 
not  paid  said  sum  of  money  nor  any  part  thereof. 
"Wherefore  the  said  plaintiff  prays  judgment,  etc." 

The  defendants  answered  separately,  denying  the 
indebtedness;  McCullough  also  alleged  in  his  answer 
that  said  wool  was  sold  to  the  firm  of  Norton  &  McCul- 
lough, to  be  accounted  for  to  the  plaintiff  as  soon  as  the 
wool  should  be  sold  by  the  said  Norton  &  McCullough ; 
that  before  said  wool  was  sold  the  firm  of  Norton  & 
McCullough  dissolved  partnership,  and  that  plaintiff 
agreed  with  him  (McCullough)  that  he  would  not  hold 
him  responsible,  but  would  look  to  Norton,  who  was 
then  conducting  the  business  in  his  own  name.  The 
plaintiff  in  his  reply  denied  "  each  and  every  allegation 
of  new  matter  contained  in  the  answer."  Upon  the 
trial  of  the  cause,  judgment  was  rendered  in  favor  of 
Thatcher  for  the  sum  of  (398,  and  costs,  against  the 
defendants  jointly.  Norton  brings. the  cause  into  this 
court  by  petition  in  error.  The  only  error  assigned  is 
that  the  finding  of  the  court — a  jury  having  been  waived 
by  the  parties  in  controversy-is  contrary  to  law  and 
against  the  weight  of  the  evidence. 

During  the  progress  of  the  trial  the  following  con- 
tract was  read  in  evidence : 

"Hastings,  July  6, 1877. 

"  Received  of  W.  P.  McCullough  twenty  dollars  ($20) 
for  which  sum  I,  N.  L.  Thatcher,  agree  to  give  the 
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said  W.  F.  McCullougli  any  profits  that  I  may  have  on 
a  lot  of  6,850  pounds  of  wool  over  and  above  costs  and 
freight;  and  I,  W.  P.  McCuUough,  agree  to  pay  any  loss 
that  may  be  made  in  sale  of  wool  under  $1,328.75,  and 
freight. 
"(Signed)  "N.  L.  THATCHER, 

«WM.  F.  McCULLOUaH." 

It  appears  from  the  *  testimony  that  Norton  and 
McCuUough  were  in  partnership  in  the  grain  business  at 
the  time  this  contract  was  entered  into,  although  the 
exact  scope  of  the  partnership  business  nowhere  clearly 
appears.  Norton  was  absent  in  Chicago  at  the  time 
the  contract  was  made,  and  it  appears  that  McCuUough 
told  Thatcher  at  the  time  that  "  if  Norton  did  not  want 
to  take  an  interest  he  need  not."  Upon  the  return  of 
Norton  from  Chicago,  he  testifies  that  McCuUough  in- 
formed him  that  "there  was  only  $20  at  stake,  he  gave 
that  for  the  chance  of  the  profits."  He  also  testifies  that 
he  said  nothing  about  making  up  the  losses.  McCul- 
lough  testifies  that  on  Norton's  return  he  informed  him 
of  the  contract,  but  as  it  is  apparent  that  he  said  noth- 
ing to  Norton  about  the  written  contract  his  statement 
may  well  be  doubted.  The  wool  was  sold  on  the  twen- 
ty-first of  December,  1877,  for  the  sum  of  $1,188.09^ 
the  charges  and  commissions  being  $196.81.  After  the 
sale  of  the  wool,  an  attempt  appeai:s  to  have  been  made 
to  collect  the  balance  from  Norton,  when  he  applied  to 
Thatcher  for  information  about  the  matter,  and  was 
then  informed  for  the  first  time  about  the  written  con- 
tract. It  is  claimed  that  Norton  and  McCuUough  being 
in  partnership,  therefore  Norton  is  bound  by  this  con- 
tract. 

The  principle  is  well  settled  that  the  acts  or  con- 
tracts of  one  partner  with  reference  to  the  partnership 
business  and  affairs,  are  to  be  deemed  the  acts  and 
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contracts  of  all.     Converse  v.  Shambaughj  4  Neb.,  878; 
Mayberry  v.  WHlxnighby^  5  Id.,  868. 

Bat  a  partner  binds  the  firm,  necessarily,  only  when 
he  uses  the  name  of  the  firm  (Parsons  on  Partnership, 
95),  and  when  he  acts  within  the  scope  of  his  authority. 
In  this  case  it  is  shown  beyond  question  that  the  con- 
tract was  entered  into  by  McCullough  in  his  own  name, 
he  at  the  time  stating  to  Thatcher  that  Norton  need 
not  be  a  party  to  the  transaction  unless  he  desired,  con- 
sequently the  sale  was  not  made  to  the  firm.  Neither 
does  the  petition  allege  that  the  wool  was  sold  to  these 
parties  as  partners.  In  the  title  of  the  case  it  is  said, 
"  late  doing  business  under  the  firm  name  of  Norton  & 
McCullough,"  but  this  is  a  mere  description  of  the  per- 
sons. There  is  no  allegation  in  the  petition  that  this 
contract  was  made  by  the  firm,  or  that  such  a  firm  was 
in  existence  at  the  time  it  was  entered  into.  But  it  is 
sought  to  hold  Norton  liable  upon  the  ground  that  he 
subsequently  ratified  the  act  of  his  co-partner.  In  order 
to  prove  a  subsequent  ratification  there  must  be  evi- 
dence of  previous  knowledge,  on  the  part  of  the  party 
ratifying,  of  all  the  material  facts.  When  such  facts 
are  shown  a  subsequent  ratification  is  equivalent  to 
original  authority.  In  this  case  the  evidence  clearly 
shows  that  the  written  contract  was  concealed  jfrom 
Norton,  both  by  McCullough  and  Thatcher,  until  after 
the  sale  of  the  wool.  The  clear  weight  of  testimony 
shows  that  this  was  not  a  partnership  transaction,  and 
fails  to  show  that  Norton  had  notice  of  the  terms  of  the 
contract,  without  which  there  could  be  no  ratification. 
For  these  reasons  the  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  ftirther  proceed- 
ings. 

Bevsbsbd  and  bemanded. 
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Danibl  Freeman,  plaintiff  in  error,  v.  Michael 
Ltnch,  Hiram  P.  Webb,  and  others,  defendants  in 

ERROR. 

1*  Taxes:  fxbsohal  profxrtt.  In  the  year  1857  the  town  of 
B.  was  located  on  the  public  lands,  and  surveyed  and  platted, 
the  site  being  entered  in  1869.  The  proprietors  of  the  town 
reserved  a  block  for  a  court  house,  but  did  not  convey  it  to  the 
county,  and  no  county  buildings  were  erected  thereon.  In  1871 
F.  erected  a  building  on  the  block  and  occupied  the  same  with 
his  family  until  1874,' when,  during  the  temporary  absence  of 
F.  and  his  family,  the  county  treasurer  levied  upon  the  build- 
ings for  delinquent  taxes  on  other  real  estate  of  F.,  and  moved 
the  building  into  the  street  and  sold  it.  Held,  1st,  that  the 
building  was  not  personal  property;  2d,  that  had  it  been  it 
could  not  be  moved  before  the  sale. 


2.  — ■^— :  .    It  is  not  the  policy  of  the  law  to  separate  houses 

occupied  by  families  from  the  realty,  and  treat  such  houses  as 
personal  property  for  the  purpose  of  collecting  taxes. 

8.  Real  Property*  whsk  houses  become  fart  or.  When  it 
is  evident  that  houses  were  intended  as  permanent  annexations 
to  the  freehold,  they  become  a  part  of  the  realty,  and  pass  with 
a  conveyance  of  it,  and  that  without  regard  to  the  character  of 
the  foundations  on  which  they  stand. 

Error  from  the  district  court  for  Gage  county.    The 
case  is  stated  in  the  opinion. 


0.  P.  Mason  and  L.  W.  Oolby^  for  plaintiff  in  error. 

The  defendants,  county  commissioners,  claim  the 
property  as  the  property  of  Qr9kgQ  county,  and  under 
the  pleadings  the  burden  was  on  them  to  show  that 
fact,  but  no  evidence  was  introduced  which  would 
show  a  dedication  of  the  block  to  the  public.  A  dedica- 
tion of  a  block  to  public  uses  can  only  be  made  by  the 
owner  of  the  property.  HooU  v.  AUomey  Generalj  22 
Ala.,  190.     Mayor  v.  Franklin,  12  Ga.,  289.     The  evi- 
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dence  fails  to  show  who  were  the  proprietors  who  ded- 
icated this  block  to  the  public.  True,  the  act  of  1873 
declares  the  dedication  to  be  valid  and  ratifies  the  same, 
and  declared  that  the  title  to  the  land  is  vested  in  Gage 
county.  But  no  dedication  had  ever  been  made,  and 
thfere  was  nothing  to  ratify. 

Larniy  BilUngsley  ^  Lamhertacny  for  defendants  in 
error. 

A  dedication  is  the  act  of  devoting  or  giving  property 
for  some  proper  object  in  such  a  manner  as  to  conclude 
the  owner.  It  may  be  by  parol,  and  may  be  presumed 
from  lapse  of  time.  Sims  v.  County  Com.  Otoe  Co.y  6 
Neb.,  129.  A  highway  may  be  established  by  dedica- 
tion of  land  by  the  owner  to  the  public  for  that  pur- 
pose. Noyes  v.  Wordy  19  Conn.,  258-4.  The  same 
principle  will  apply  to  squares  as  to  streets.  Qty  of 
(^einnati  v.  Lessees  of  Whitey  6  Peters,  431.  That  the 
tract  of  land  in  controversy  was  dedicated  to  the  pub- 
lic was  recognized  by  the  legislature  of  1873,  and  the 
dedication  ratified  and  confirmed  under  the  provisions 
of  section  8  of  an  act  entitled  "An  act  to  quiet  the  title 
to  certain  portions  of  the  city  of  Beatrice,"  which  act 
was  introduced  in  evidence.  The  evidence  nowhere 
shows  that  plaintiff  had  any  right  or  title  to  the  tract 
in  controversy.  A  statute  describing  the  mode  in  which 
a  highway  or  blocks  may  be  laid  out  or  dedicated  to 
the  public  does  not  abridge  the  common  law  and  right 
which  previously  existed  to  dedicate  a  right  of  way. 
The  statute  provides  the  way  in  which  the  land  may  be 
taken  for  highways  without  or  against  the  owners'  con- 
sent. Noyes  v.  Ward,  19  Conn.,  257.  It  is  not  neces- 
sary that  the  land  so  dedicated  should  be  used  for  the 
statutory  limitation  of  time — ^a  much  shorter  time  is 
sufficient — on  the  principle  that  the  owner  has  pursued 
15 
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a  line  of  conduct  to  lead  others  to  adopt  a  particular 
course.  1  Greenleaf  Evidence,  107,  note  192.  Noyes 
V.  Ward^  19  Conn.,  265.  Brotm  v.  Wheeler,  17  Conn., 
345.  Boe  v.  Jerome^  18  Conn.,  188.  K  the  dedication 
be  unequivocal  it  may  take  place  immediately.  Angel 
on  Highways,  142.  • 

Maxwbll,  Ch.  J. 

In  the  year  1857  the  town  of  Beatrice  was  located  on 
the  public  lands,  and  surveyed  and  platted.  The  site 
was  entered  in  the  year  1859,  and  the  proprietors  of 
the  town  reserved  from  sale,  with  the  intention  of  ded- 
icating to  the  county,  a  block  on  which  to  erect  a  court 
hoiuse.  This  block  is  not  designated  by  number  on  the 
plat  of  the  town,  but  is  marked  with  a  pair  of  scales, 
and  appears  to  have  been  known  as  "Court  House 
Square."  No  conveyance  appears  to  have  been  made 
to  the  county  of  the  block  in  question,  and  the  county 
has  not  erected  a  court  house  or  any  other  building 
thereon. 

In  the  year  1871,  the  plaintiff  erected  a  dwelling 
house  twenty-eight  feet  in  length  and  fourteen  feet  in 
width  on  the  block  in  question,  and  moved  into  the 
same  with  his  family.  In  August,  1874,  while  the 
plantiff  and  his  family  were  temporarily  absent  from 
home,  the  defendant.  Lynch,  who  was  deputy  county 
treasurer,  levied  upon  the  house  and  outbuildings  of 
the  plaintiff  upon  the  block  in  question,  and  thereupon 
removed  the  house  into  the  street,  the  plaintiff's  house- 
hold goods  being  in  the  house  at  the  time,  and  sold  the 
house  upon  the  street  for  certain  delinquent  taxes  upon 
other  reed  estate  of  the  plaintiff.  The  county  commis- 
sioners appear  to  have  paid  the  expenses  of  removing 
the  house,  and  immediately  erected  a  fence  around  the 
block  in  question. 
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The  plaintiff  brought,  an  action  in  the  district  court 
of  Gage  county  against  the  defendants  for  the  damages 
sustained  by  him.  On  the  trial  of  the  c^use  the  jury 
returned  a  verdict  for  the  defendants,  upon  which  judg- 
ment was  rendered.  The  cause  is  brought  into  this  court 
by  petition  in  error. 

Was  the  house  in  controversy  attached  to  the  realty, 
or  was  it  personal  property?  The  term  "fixtures"  is 
always  applied  to  articles  of  a  personal  nature  which 
have  been  affixed  to  laiJd.  It  is  a  very  ancient  maxim 
of  the  common '  law,  that  whatever  is  annexed  to  the 
realty  thereby  becomes  a  part  of  it,  and  partakes  of  its 
properties  and  incidents. 

In  JElioes  v.  Mawe^  3  East,  88,  the  court  say:  "Ques- 
tions respecting  the  right  to  what  are  ordinarily  called 
fixtures  principally  arise  between  three  classes  of  per- 
sons :  Ist, "  Between  different  descriptions  of  representa- 
tives of  the  same  owner  of  the  inheritance,  viz :  between 
his  heir  and  executor."  In  this  case  the  rule  obtains 
with  the  utmost  rigor  in  favor  of  the  inheritance  and 
against  the  right  to  disannex  therefrom,  and  to  consider 
as  personal  property  anything  which  has  been  affixed 
thereto.  2d.  "Between  the  executors  of  a  tenant  for 
life  and  the  remainderman,  or  reversioner,"  in  which 
case  the  law  is  more  favorably  construed  than  between 
the  heir  and  executor.  "  The  third  case,  and  that  in 
which  the  greatest  latitude  and  indulgence  has  always 
been  allowed  to  have  any  particular  articles  considered 
as  personal  chattels  as  against  the  claimant  in  respect 
of  freehold  or  inheritance,  is  the  case  between  landlord 
and  tenant." 

The  term  "fixture", although  always  applied  to  per- 
sonal property  affixed  to  land,  has  acquired  by  the  con- 
tradictory decisions  of  the  courts  a  vague  and  ambigu- 
ous meaning.  All  the  cases  seem  to  agree  that  trade 
fixtures  may  be  removed.     It  has  been  held  that  the 
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rolls  in  an  iron  mill,  though  lying  loose  in  the  mill, 
were  fixtures.,  Vorhis  v.  Freeman^  2  Watts  &  Serg., 
116.  HiU  V,  Sewald,  58  Penn.  St.,  271.  And  a  steam 
engine  and  boiler,  engines  and  frame,  designed  to  be 
used  by  such  engine.  Sparks  v.  The  State  Bank^  7 
Blackf.,  469.  ^Winslaw  v.  Merchants  Ins.  Oo.y  4  Met., 
306.  Sands  v.  Pfeiffer,  10  Cal. ,  258.  Walmsley  v.  MUne, 
7  C.  B.  N.  8.,  115.  Vo(yrhjees  v.  McGinrds,  48  K  Y., 
285.  Pierce  v.  George^  108  Mass.,  82.  Wash  on  R.  P., 
24,  A  dye-kettle  set  in  brick.  Noble  v.  Bosnorthy  19 
Pick. ,  814.  The  mill  wheel  and  gearing  of  a  factory 
necessary  to  operate  it.  1  Wash,  on  R.  P.,  26.  Paw- 
eU  V.  Monson^  8  Mason,  459.  Buckley  v.  Bucldeyy  11 
Barb.,  48. 

In  the  case  of  Van  Ness  v.  Pacardy  2  Peters,  148,  a 
tenant  erected  on  leased  premises  a  wooden  dwelling- 
house,  two  stories  high,  with  a  shed  of  one  story,  hav- 
ing a  cellar  of  stone  or  brick  foundation,  and  a  brick 
chimney  for  his  business  as  dairyman,  and  the  resi- 
dence of  his  family.  It  was  held  that  he  might  re- 
move the  house. 

In  Smith  V.  Benson^  1  Hill,  176,  a  building  used  as 
a  grocery  and  dwelling-house  was  held  to  be  personal 
property  by  force  of  an  agreement  that  the  tenant 
should  have  the  right  to  remove  it; 

In  Dame  v.  DamCy  88  N.  H.,  429,  a  dwelling-house 
and  bam  were  erected  upon  the  land  of  another,  un- 
der an  agreement  that  the  builder  might  remove  them 
when  he  saw  fit.  It  was  held  that  they  remained  the 
property  of  the  builder. 

In  Reid  v.  Kirky  12  Rich.,  54,  where  a  dwelling-house 
was  erected  on  the  land  of  another,  with  no  agreement 
as  to  its  removal,  and  was  occupied  rent  free  by  the 
builder  for  thirty  years,  it  was  held  that  the  builder 
had  no  right  to  remove  it. 

In  Powell  V,  McAshany  28  Mo.,  70,  it  was  held  that 


JAIs"UARY  TERM,  1879. 


197 


FreemaD  t.  Lynch. 


an  agreement  that  the  tenant  might  remove  buildings, 
sheds,  and  other  temporary  houses  and  structures 
which  he  might  erect,  did  not  authorize  him  to  remove 
improvements,  the  removal  of  jvhich  would  cause  ma- 
terial injury  to  the  landlord. 

In  Humphreys  v.  Newman^  51  Me.,  50,  where  the  hus- 
band had  erected  a  dwelling-house  and  outbuildings  on 
his  wife's  land,  it  was  held  that  they  must  be  regarded 
as  real  estate,  and  were  not  liable  for  a  debt  o(f  the  hus- 
band incurred  after  their  erection. 

In  Keogh  v.  Daniel^  12  Wis.,  163,  it  was  held  that  the 
tenant  might,  in  the  absence  of  any  restrictions  in  the 
lease,  remove  his  improvements,  a*general  custom  to 
that  effect  having  prevailed  in  Milwaukee  at  the  date 
of  the  lease,  and  for  several  years  before. 

In  Powers  v.  Dermisony  .30  Vt,  752,  a  house  was 
erected  upon  the  land  of  another  under  a  verbal  agree- 
ment that  it  might  be  removed  at  any  time  on  three 
months'  notice.  Subsequently  the  owner  of  the  land 
mortgaged  it,  and  the  mortgage  having  been  foreclosed, 
the  premises  were  sold  to  the  plaintiff.  It  was  held 
that  the  house  was  a  fixture  and  a  part  of  the  freehold, 
and  passed  to  the  purchaser  under  the  mortgage. 

In  FuUer  v.  Tabor ^  89  Me.,  519,  where  a  house  was 
erected  upon  land  without  the  knowledge  or  consent  of 
the  owner  of  the  land,  but  subsequently  the  owner  of 
the  land  consented  that  it  might  remain  there,  it  was 
held  that  the  subsequent  assent  was  equivalent  to  a 
prior  agreement,  and  related  back  to  the  time  the  house 
was  erected  upon  the  land,  and  it  remained  the  per- 
sonal property  of  the  builder. 

Many  other  cases  might  be  cited  to  the  same  effect. 
It  will  readily  be  seen  that  the  cases  cannot  be  recon- 
ciled with  each  other,  and  that  no  uniform  rule  can  be 
drawn  from  these  adjudications.  Many  of  the  early 
cases  Ixold  that  it  is  necessary,  in  order  to  constitute  a 
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fixture,  that  the  article  should  be  let  into  or  united 
with  the  land,  or  to  substances  previously  connected 
therewith.  Amos  and  Ferrard  on  Fixtures,  2.  And  in 
some  of  the  cases,  this  seems  to  have  been  the  only 
criterion  by  which  the  question  was  determined.  But 
this  doctrine  furnishes  no  criterion  of  uniform  applica- 
tion, as  will  readily  be  seen  from  an  examination  of 
the  authorities. 

In  Wagner  v.  C.  ^  T.  JR.  Co.y  22  Ohio  State,  568,  it 
was  held  that  stone  piers  built  by  a  railroad  company 
as  a  part  of  its  railroad,  on  lands  over  which  it  had 
acquired  the  right  of  way  for  its  road,  do  not,  though 
firmly  imbedded  in  the  earth,  become  the  property  of 
the  owner  of  the  land  as  a  part  of  the  realty ;  and  on 
the  purpose  of  completing  the  railroad  being  aban- 
doned, the  company  might  remove  such  structures  as 
personal  property,  although  the  earth  had  been  ex- 
cavated and  the  piers  built  upon  the  rock. 

In  Coram  v.  CowaUy  12  Ohio  State,  629,  it  was  held 
that  the  stone  and  other  materials  out  of  which  cer- 
tain locks  in  the  Warren  county  canal  had  been  con- 
structed, did  not  revert  to  the  owners  of  the  freehold 
with  the  abandonment  of  the  canal.  See  also  the  case 
of  N.  a  B.  V.  Canton  Co.,  80  Md.,  356. 

In  Bvjckland  v.  Butterfdd,  2  Brod.  &  Bingh.,  54,  it 
was  held  that  a  conservatory  for  pleasure,  not  trade, 
which  had  been  erected  by  the  tenant,  could  not  be  re- 
moved. A  large  number  of  cases  hold  that  as  between 
landlord  and  tenant,  fixtures  must  be  removed  dur- 
ing the  term.  An  examination  of  the  cases  will  show 
the  want  of  a  settled,  unvarying  standard  by  which  it 
can  be  determined  what  constitutes  a  fixture. 

The  supreme  court  of  Ohio,  in  Teaff  v.  Hewitt,  1 
Ohio  State,  629,  say :  "  The  following  requisites  will 
be  found  the  safest  criterion  of  a  fixture : 
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*^  Ist.  Actual  annexation  to  the  realty,  or  something 
appurtenant  {hereto. 

"  2d.  Appropriation  to  the  use  or  purpose  of  that 
part  of  the  realty  with  which  it  is  connected. 

"  3d,  The  intention  of  the  party  making  the  annex- 
ation to  make  the  article  a  permanent  accession  to  the 
freehold.  This  intention  being  inferred  from  the  nature 
of  the  articles  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure  and  mode 
of  annexation,  and  the  purpose  or  use  for  which  the 
annexation  has  been  made."  These  rules  seem  to  fur- 
nish a  test  by  which  the  essential  qualities  of  a  fixture^ 
in  most  cases,  can  be  determined,  and  make  the  inten- 
tion of  the  party  making  the  annexation  the  material 
inquiry.  And  this  intention  is  to  be  gathered  from  the  - 
nature  of  the  article  affixed,  the  relation  and  situation 
of  the  party  making  the  annexation,  and  the  structure 
and  mode  of  annexation. 

Parties  by  contract  may  make  such  arrangements  as 
to  the  removal  of  fixtures  as  they  see  fit.  In  its  correct 
sense,  the  term  "fixtures"  includes  such  things  only 
of  a  personal  character  as  have  been  annexed  to  the 
realty,  and  which  may  be  afterwards  severed  or  removed 
by  the  party  who  united  them,  or  his  n  personal  repre- 
sentatives, against  the  will  of  the  owner  of  the  free- 
hold. Broom's  Legal  Maxims,  419,  and  cases  cited. 
The  term  is  often  used,  however,  to  designate  those 
articles  which  are  not  by  law  removable  when  once  at- 
tached to  the  freehold,  as  well  as  those  which  are  sev- 
erable therefrom.  It  is  well  settled  by  the  clear  weight 
of  authority  in  this  country,  that  houses  or  other  struc- 
tures of  a  permanent  character  erected  on  the  land  of 
another,  under  an  agreement,  express  or  implied,  that 
they  are  to  remain  the  personal  property  of  the 
builder,  do  not  attach  to  and  become  annexed  to  the 
realty.     Prince  v.  CasCj  10  Conn.,  875.    Curtis  v.  Hoyty 
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19  Id.,  154.  Smith  v.  Benson^  1  Hill,  176.  Doty  v.  Gor- 
ham,  6  Pick.,  487.  Dame  v.  Dame,  3&  K  H.,  429. 
Ooff  V.  aGonnor,  16  HI.,  421.  Fuller  v.  Tabor,  39  Me., 
519.  Whitens  Appeal,  10  Barr.,  252.  Coleman  v.  Lewis, 
3  Pa.  St.,  291.  2  Am.  L.  C,  288.  And  the  builder 
may  remove  the  property  at  the  expiration  of  his 
agreement.  In  the  absence  of  any  agreement,  express 
or  implied,  or  evidence  of  intention,  everything  which 
is  annexed  to  the  freehold  becomes  a  part  of  the  realty, 
and  cannot  be  severed  from  it  and  reinvested  with  the 
character  of  personal  property  except  by  the  owner 
.of  the  land.  Beid  v.  Keith,  12  Rich.,  54.  Powell  v.  The 
M.  Man.  Co.,  3,  Mason,  459.  StiUman  v.  JBamer,  7 
How.  (Miss.),  421.  Wm^low  v.  Merchants  Ins.  Co.,  4 
Met.,  306.  King  v.  Johnson,  7  Gray,  239.  Voorheis  v. 
Freeman,  2  W.  &  S.,  116.  Mcintosh  v.  Trotter,  3  M.  & 
W.,  184.  Hence  the  maxim  Quicquid  plantator  solo  solo 
cedit.  This  presumption,  however,  may  be  rebutted  by 
proof  of  the  manner  of  the  annexation,  or  the  circum- 
stances attending  it. 

In  the  case  at  bar,  the  plaintiff  appears  to  have 
entered  upon  the  land  in  question,  claiming  as  owner 
thereof.  He  had  remained  in  possession  for  so  long  a 
period  that  he  could  not  be  evicted  by  proceedings 
under  the  act  for  forcible  entry  and  detention  of  real 
property.  The  rule  therefore  as  to  fixtures  would  be 
the  same  as  between  vendor  and  vendee,  as  the  rule  is 
the  same  between  the  owner  and  purchaser  at  an 
execution  sale,  or  between  vendor  and  purchaser. 
Farrar  v.  Chauffetete,  5  Denio,  527.  In  a  sale  of  this 
real  estate,  upon  execution,  would  the  buildings  pass 
with  the  land  ?  And  there  can  be  no  doubt  but  they 
would.  They  could  not,  therefore,  be  treated  as  per- 
sonal property.  But  even  if  the  buildings  had  been 
personal  property  the  most  that  the  treasurer  could 
have  done  would  have  been  to  have  sold  them  where 
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tliey  stood.     The  buildings  could  not  be  separated  by 
him  from  the  possession  of  the  premises  and  sold.   He 
had  no  authority  whatever  to  remove  the  buildings 
before  selling  them,  and  he  was  a  trespasser  in  doing 
so.    But,  so  far  as  this  record  discloses,  this  house  was 
not  personal  property,  and  could  not  be  sold  in  the 
manner  attempted  in  this  case.     It  is  not  the  policy  of 
the  law  to  separate  houses  occupied  by  families  from 
the  realty,  and  treat  said  houses  as  personal  property 
for  the  purpose  of  collecting  taxes,  simply  because  they 
are  not  placed  upon  a  brick  or  rock  foundation.    Such 
houses,  where  it  is  evident  that  they  are  intended  as 
permanent  annexations  to  the  freehold,  become  a  part 
of  the  realty,  and  pass  with  a  conveyance  of  it,  and 
that,  too,  without  regard  to  the  character  of  the  founda- 
tions.   It  is  evident  in  this  case  that  the  real  object 
was  not  to  collect  the  delinquent  tax,  but  to  obtain 
possession  of  the  premises.    No  attempt  was  made  to 
sell  the  fuiTiiture  or  other  movable  property  of  the 
plaintiff  for  the  purpose  of  collecting  such  tax,  but 
the  house,  as  soon  as  it  was  levied  upon,  was  moved 
upon  the  street  before  being  sold,  apparently  for  the 
purpose  of  giving  the  county  possession  of  the  block. 
It  may  feirly  be  questioned  whether  Gage  county  has 
any  title  to  the  block  in  question.     A  dedication  was 
made  by  the  town  authorities  for  a  particular  purpose, 
but,  BO  far  as  appears,  the  county  has  not  applied  it  to 
that  purpose.    That  a  dedication  can  be  made  by  parol 
there  is  doubt,  but  it  certainly  is  necessary  in  some 
way  to  prove  an  acceptance  on  the  part  of  the  public. 
But  the  questiougof  title  cannot  be  tried  in  this  action ; 
the  plaintiff  was  peaceably  in  possession  of  the  prem- 
ises, and  could  not  be  divested  of  such  possession  in 
the  manner  attempted  in  this  case.     The  act  passed 
by  the  legislature  in  1873,  Special  Laws  1873,  p.  68, 
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could  not  affect  vested  rights,  and  does  not  appear  to 
have  any  application  to  this  case. 

The  judgment  of  the  distriet  court  is  reversed,  and 
the  ca«e  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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E.   C.    MULHOLLAN,    PLAINTIFF    IN    ERROR,    V. 
A.   SCOGGIN,   DEFENDANT. IN   ERROR. 


Lemuel 


1*  Practice:  openhtg  DZVAirLT.  Where  a  default  has  been 
regularly  entered  against  a  defendant,  personally  served  with 
summons,  it  is  largely  within  the  discretion  of  the  court  to  say 
whether  he  shall  be  permitted  to  come  in  afterwards  and  make 
defense ;  and  unless  it  be  made  to  appear  that  there  has  been  an 
abuse  of  discretion  by  the  court  below,  in  this  particular,  this 
court  will  not  interfere. 


2. 


8. 


:    .     When  judgment  on  default  has  been  entered 

against  a  defendant,  and  which  he  seeks  to  have  vacated,  good 
practice  requires  him  to  exhibit  to  the  court  such  matters  in. 
excuse  of  his  default  as  he  is  able,  and  in  addition  thereto,  that 
he  has  a  meritorious  defense  either  in  whole  or  in  part  to  the 
action.  Unless  he  do  so  he  can  have  no  standing  in  the  supreme 
court  on  the  question  of  his  right  to  answer. 

:  answer:     waives.     Taking    leave   to   answer  is  a 


•     4. 


waiver  of  all  objections  to  the  manner  in  which  the  previous 
orders  of  the  court  as  to  the  itemization  of  the  account  sued  on 
has  been  performed — no  exception  to  such  performance  having 
been  taken. , 

:     EXHIBITS.     If  an  exhibit  to  a  pleading  be  objectionable 


the  proper  practice  is  to  bring  it  to  the  attention  of  the  court 
by  motion. 


Error  from  the  Lancaster  county  aistrict  court,  be- 
ing brought  there  by  appeal  from  justice's  court.  Scog- 
gin  obtained  judgment  by  default.  Mulhollan  moved 
to  set  aside  default  and  judgment.  Motion  denied, 
and  he  brought  the  cause  up  by  petition  in  error. 
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L,  C  Bvrry  for  plaintiff  in  error,  contended  that  de- 
fendant in  error  not  having  complied  with  orders  of 
the  court  requiring  him  to  attach  exhihits  to  the  peti- 
tion, that  Mulhollan  would  have  until  the  next  regular 
answer  day  to  file  answer.  Gen.  Stat.,  546,  Sec.  142. 
Bules  of  court  Ifo.  20  and  21.  Horn  v.  Queens  5  Neb., 
108.  Defendant  may  refuse  to  answer  until  plaintiff 
complies  with  orders  of  court.  Davis  v.  Suntj  2  Bailey, 
416.  Mulholand  v.  Van  Fine,  8  Cow.,  132.  The  order 
of  court  stayed  proceedings.  Roosevelt  v.  Gardiner y  2 
Cow.,  463.  Default  will  be  set  aside  where  proceed- 
ings are  irregular.  Depeysttr  v.  Wamey  2  Caines  Re- 
ports, 46. 

.  

A.  L.  Palmer  J  for  defendant  lA  error,  cited  Harrison 

V.  Kramer  J  3  Iowa,  543.     Thatcher  v.  Haun  et  al.,  12 

Iowa,  803.     State  v.  Elgin  et  al.y  11  Iowa,  216.     King  v. 

Kinneyj  8  Iowa,.  521.     Kreisinger  v.  The  Community,  16 

Iowa,  586.     McNulty  ?;.  Everett,  17  Iowa,  681.     Robm- 
8(m  V.  Wheeler,  61  N.  H.,  384. 

Laeb,  J. 

There  is  no  error  shown  in  this  record.  The  grounds 
upon  which  the  judgment  is  sought  to  be  reversed  are: 

Mrst  The  refusal  of  the  court  to  set  aside  the*judg- 
ment  and  default  entered  against  the  plaintiff  in  error, 
to  enable  him  to  file  his  answer  to  the  petition. 

Second.  Because  of  alleged  irregularities  in  pre- 
vious orders  of  the  court  relative  to  itemizing  the  ac- 
count on  which  the  action  was  brought. 

The  record  shows  that  the  default  was  regularly  en- 
tered three  days  after  the  time  taken  by  the  plaintiff  in 
error  to  file  his  answer.  Being  thus  in  default,  it  was 
largely  within  the  discretion  of  the  court  to  say  whether 
the  party  should  be  permitted  afterwards  to  come  in 
and  make  a  defense;  and  unless  it  be  made  to  appear 
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that  there  has  been  an  abuse'of  diaeretion  by  the  court 
below  in  this  particular,  this  court  will  not  interfere. 

Where  a  judgment  has  been  taken  against  a  party 
on  default,  and  which  he  desires  to  have  vacated,  good 
practice  requires  him  to  exhibit  to  the  pourt  such  mat- 
ters in  excuse  of  his'  default  as  he  is  able,  and  in  addi- 
tion, that  he  has  a  meritorious  defense  in  whole  or  in 
part  to  the  action.  Unless  he  do  t^is  he  can  have  no 
standing  in  this  court  on  the  question  of  his  right  to 
answer.  But  here  nothing  of  this  kind  was  done. 
The  motion  to  set  aside  the  default  was  based  solely 
on  the  ground  that  the  time  for  filing  the  answer  had 
not  fiilly  elapsed  when  the  default  was  entered.  This 
claim  the  record  shows  was  unfounded.  On  the  22nd 
of  February  the  order  was  made  requiring  the  answer 
to  be  filed  on  the  following  Monday,  the  25th.  The 
default  was  not  taken  until  the  28th  of  the  same  month. 
,And  in  addition  to  this,  there  was  no  showing  of  a 
meritorious  defense. 

As  to  the  second  point,  all  that  need  be  said  is,  that 
taking  leave  to  answer  was  a  waiver  of  all  objections 
to  the  manner  in  which  the  previous  orders  requiring 
the  itemization  of  the  account  had  been  performed,  no 
exception  having  been  taken.  If  an  exhibit  to  a  plead- 
ing be  objectionable,  the  proper  practice  is  to  bring  it 
to  the  attention  of  the  court  by  motion.  If  this  be  not 
done  the  objection  will  be  waived. 

JunaMBNT  A7FIEMED. 


•  * 
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Patbick  J.  Qbaht,  plaintiff  in  bbbor,  V.  Andbbw  J. 
Cbopsbt  bt.  al.,  defendants  in  ebbob. 


1. 


Estoppel.  It  is  a  firmly  established  rule  that,  when  one,  bj 
his  words  or  conduct,  wilfully  causes  another  to  beliere  in  the 

-  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
.things  as  existing  at  the  same  time. 


2. 


;  DicLABATioNS  BT  BAKX  OABHiBB.  And  the  above 
rule  Is  not  changed  as  to  the  declarations  of  the  cashier  of  a 
bank  respecting  the  payment  of  a  note  held  by  the  bank,  made 
to  an  indorser,  and  on  which  the  cashier  is  also  an  indorser. 
As  between  the  bank  and  the  indorser  to  whom  such  declara- 
tions are  made,  if  a  loss  has  been  occasioned  thereby  the  for- 
mer must  bear  it. 


8.  Praotioe:  jxjbt  tbial:  dibectikg  jl  tbbdict.  If  there  be 
any  testimony  before  the  jury,  by  which  a  finding  in  favor  of 
the  party  on  whom  rests  the  burden  of  proof  can  be  upheld, 
the  court  is  not  at  liberty  to  disregard  it,  and  direct  a  verdict 
against  him.    And  the  converse  of  this  is  also  true. 

^  Ebbob  from  the  district  coart  for  Lancaster  county. 
The  facts  are  fallj  set  forth  in  the  opinion. 

T.  M.  Marquettj  for  plaintiff  in  error. 

1.  Declarations  of  a  cashier  made  in  the  course  of 
business  of  the  bank,  and  pertinent  thereto,  are  ad- 
missible against  the  bank.  Merchants  Bank  v.  Rvdolf^ 
6  Neb.,  640.  Ihew  v.  KirnbaR,  48  K  H.,  282.  Claflin 
V.  Farmers  Bankj  85  Barb.,  540. 

2.  The  court  erred  in  ruling  out  the  evidence,  and 
in  striking  out  a  portion  of  the  petition  showing  what 
was  represented  by  the  cashier  at  the  time  the  note 
was  given,  this  evidence  would  have  shown  fraud, 
Munsan  v.  NkhjolSy  62  HI.,  111.  This  evidence  would 
at  least  go  to  show  that  the  surety  had  a  right  to  be* 
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lieve  what  the  cashier  told  him  about  the  payment  of 
the  note.     Robertson  v.  Nicholson^  84  Mich.,  129. 

2.  The  bank,  in  ratifying  the  act  of  its  cashier  in 
reference  to  the  execution  and  delivery  of  said  note, 
ratified  all  his  acts  and  are  bound  by  them. 

Brovm  ^  MarsfuxUj  for  defendant  in  error. 

1.  The  bank  was  not  bound  by  the  statements  al- 
leged to  have  been  made  to  Grant  by  his  co-security, 
F.  E.  Atwood,  because  at  the  time  such  statements 
were  alleged  to  have  been  made,  Atwood's  interest  was 
adverse  and  hostile  to  the  interests  of  the  bank,  and 
Grant  knew  that  fact,  and  therefore  had  no  right  to 
rely  on  the  alleged  statements  of  Atwood.  Atwood's 
interest  being  adverse  to  the  interest  of  the  bank,  and 
Grant,  having  knowledge  of  that  fact,  had  no  right  to 
rely  on  Atwood's  representations,  and  under  such  cir- 
cumstances Atwood's  representations  could  not  bind 
the  bank,  because  Atwood  was  representing  his  own 
interests  in  his  statements  to  his  co-surety,  and  not  th^ 
interests  of  the  bank.  Story  on  Agency,  Sec.  210,  p. 
262.  Morse  on  Banks  and  Banking,  pp,  89,  40,  and 
186.  Stone  v.  Hoj/es,  8  Denio,  575.  '  JRitt  v.  Wash.  Fire 
Ins.  Co.,  41  Barb.,  858.  McDonald  v.  Lord,  26  How. 
Pr.,  404.     The  Bank  of  U.  S.  v.  Dunn,  6  Peters,  51. 

The  fact  that  the  only  money  Grant  held  and  parted 
with  to  Schutt  and  Polly  was  a  trust  fund  which  he  held 
as  one  of  the  trustees  of  the  Roman  Catholic  Church, 
would  preclude  Grant  from  retaining  that  fund  or  se1>- 
ting  it  off  against  a  personal  claim  of  his  own.  Grant 
was  only  one  of  the  board  of  trustees,  and  even  if  sole 
trustee  could  not  retain  or  set  off  his  personal  claim 
against  a  demand  on  a  trust  fund,  for  they  were  not 
mutual  and  in  the  same  right.  Therefore,  in  parting 
with  the  trust  ftmd,  Grant  parted  with  no  right  or 
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values  out  of  which  he  could  have  indemnified  himself 
on  the  note.  He  was  not  damaged  because  he  could 
not  avail  himself  in  this  way  out  of  a  trust  fiiud.  Wa- 
terman on  Set-off,  Sec.  188,  etsequitur;  particularly  Sees. 
178  and  174.  Smith's  Leading  cases,  vol.  2,  p.  806, 
and  cases  there  cited.  Prewett  i\  Marshy  1  Stewart  & 
Porter  (Ala.),  17.  Irwin  v.  Harris^  6  Iredell  (IT.  C.) 
Eq.,  215. 

8.  Grant  not  having  been  damaged  by  any  repre- 
sentations alleged  to  have  been  made  by  F.  E.  Atwood, 
the  teller  of  the  bank,  to  Grant,  his  co-security  on  the 
note,  the  bank  was  not  estopped  from  denying  that  the 
note  had  been  paid.  Hermann's  Law  of  Estoppel,  sec. 
828,  et  sequitur.  The  WeUand  Canal  Co.  v.  Hathaway^  8 
Wend.,  480;  18  Wend.,  848.  Dezell  v.  Odell,  8  Hill 
(N*.  T.),  222. 

4.  As  there  was  no  testimony  which  tended  to  es- 
tablish the  fact  that  Griant  ever  had  in  his  possession  or 
under  his  control  any  money  or  values  which  he  could 
have  applied  toward  the  payment  of  the  note,  or  to  in- 
demnify himself  as  surety  thereon,  the  court  did  not 
err  in  reftising  to  give  the  instructions  asked  for  by  the 
defendant  Grant  Wait's  (N.  T.)  Practice,  vol.  3,  p. 
181,  and  cases  there  cited.  Besson  v,  Southardj  10  N. 
T.,  286.  HerriT^f  v.  Hoppock,  15  N.  T.,  409-412. 
Matthewson  v.  Bwrr^  6  Neb.,  812. 

Laeb,  J. 

This  was  an  action  on  a  promissory  note  executed  to 
the  Lancaster  County  Bank  for  a  loan  of  money  by 
Schutt  &  Polly  as  principals,  and  F.  E.  Atwood  and 
Patrick  J.  Grant  as  accommodation  makers.  In  this 
transaction  with  the  bank,  Atwood  acted  also  on  behalf 
of  the  bank,  he  being  at  the  time  its  acting  cashier. 

Service  of  summons  was  had  upon  Grant  alone,  who 
in  his  answer  set  up  as  his  second  defense,  in  substance, 
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that  some  time  after  the  note  matured,  having  in  his 
hands  and  under  Ms  control  sufficient  money  l^elonging 
to  Schutt;  &  Polly,  who  were  then  and  still  are  insolvent, 
with  which  to  pay  the  note  and  save  himself  harmless 
against  loss,  he  went  to  the  bank  and  enquired  of  the 
cashier  about  the  condition  of  the  note,  stating  the  fact 
of  his  having  the  money  of  Schutt  &  Polly  within  his 
control,  and  was  there  told  that  it  was  fully  paid.  That 
believing  this  statement  to  be  true,  apd  acting  upon  it, 
he  paid  over  to  Schutt  &  Polly  the  money  which  he  so 
held,  and  out  of  which  he*  would  have  secured  himself 
but  for  the  information  so  given  him  by  the  cashier  of 
the  bank.  That  these  facts,  if  true,  make  a  complete 
defense  to  the  action,  must  be  conceded.  The  rule  has 
been  long  and  firmly  established,  that  where  one  by 
his  words  or  conduct  wilfiilly  causes  another  to  believe 
in  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time. 
Pickard  v.  SearSj  88  Eng.  Com.  Law  Repts.,  257.  Dor 
vis  V.  Handy ^  37  N.  H.,  65.  Mercfumts  Bank  v.  Bitdolf 
etal.^b  Neb.,  527. 

On  the  trial  to  a  jury.  Grant  testified  that  after  the 
note  matured,  he  went  to  the  bank  during  business 
hours  for  the  purpose  of  ascertaining  whether  it  were 
paid,  and  was  told  by  the  cashier  that  it  was  fully  "sat- 
isfied", and  that  "he  would  destroy  it"  It  is  true 
that  he  also  swore,  that  on  one  occasion  the  cashier  told 
him  that  "lY  woM  be  satisfied^''  so  there  is  some  doubt 
as  to  just  what  the  cashier  did  say.  This,  however, 
was  a  matter  for  the  jury  to  settle.  That  Grant  had 
under  his  control  at  this  time  money  enough  to  have 
secured  himself,  and  which  he  afterwards  paid  over  to 
Schutt  &  Polly,  was  fully  established.  And  it  was 
conceded  that  the  latter  were  insolvent,  as  alleged  by 
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Grant  in  his  answer.  Such  being  the  defense,  and  this 
the  testimony  to  support  it,  was  the  court  justified  in 
directing  the  jury  to  return  a  verdict  "against  the  de- 
fendant?   This  is  the  main  question  for  our  decision. 

On  this  point  the  law  doubtless  is,  that  if  there  be 
any  testimony  before  the  jury  by  which  a  finding  in 
favor  of  the  party  on  whom  rests  the  burden  of  proof 
can  be  upheld,  the  court  is  not  at  liberty  to  disregard 
it,  and  direct  a  verdict  against  him.  And  the  converse 
of  this  is  true.  In  Hendrick  v.  Lindsay,  8  Otto,  143, 
on  a  question  analogous  to  this,  it  was  held  that  in  the 
absence  of  any  testimony  whatever  to  contradict  or 
vary  the  case  as  made  by  the  plaintiflT,  it  is  not  error, 
when  the  legal  effect  of  the  plaintiflT's  evidence  war- 
rants a  verdict  for  him,  to  so  direct  the  jury.  And  this 
rule  now  obtains  very  generally.  Improvement  Co.  v. 
Munson,  14  Wall.,  442.  Demyer  v.  Souzer,  6  Wend., 
436.     Cutler  v.  Hurlbut,  29  Wis.,  152. 

But  in  order  to  avoid  the  eflfect  of  this  rule,  it  was 
urged  with  much  earnestness  that  inasmuch  as  Atwood, 
the  cashier,  was  one  of  the  makers  of  the  note,  having 
an  interest  '^  adverse  and  hostile  to  the  interest  of  the 
bank,"  the  latter  was  not  bound  by  his  statements  con- 
cerning its  payment.  This,  at  first  blush,  may  seem 
somewhat  plausible,  but  on  reflection  it  will  be  seen 
that  although  Atwood  was  a  co-maker  he  could  have 
no  possible  interest  in  the  release  of  Grant,  when  its 
only  eflfect  would  be  to  throw  the  whole  burden  of  pay- 
ing the  note  upon  himself.  His  statements,  although 
having  the  eflfect,  under  the  circumstances,  of  releas- 
ing Grant,  could  by  no  possibility  benefit  himself  in 
the  least  degree.  The  note  would  still  be  unpaid,  his 
liability  thereon  would  continue,  but  the  right  to  de- 
mand contribution  would  be  gone.  We  think  that  on 
this  question  the  interests  of  the  bank  and  of  Atwood 
were  identical. 
16 
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But  even  if  their  interests  were  really  hostile,  we  fail 
to  see  any  good  reason  for  relieving  the  bank  from  the 
loss,  if  any  loss  has  been  caused  by  the  falsehood  of  its 
cashier.  The  bank  directors  knew,  or  were  bound  to 
know,  of  the  discounting  of  this  note,  and  who  were 
the  makers.  They  permitted  the  cashier  to  stand  in 
the  double  attitude  of  joint  debtor  and  agent  for  the 
collection  of  the  debt  The  knowledge  of  the  directors 
as  to  his  attitude  and  ^^ interest"  wp  at  least  equal  to 
that  of  Grant,  and  having  this  knowledge,  if  they  con- 
tinued him  in  aservice  whereby  he  could  and  did  falsely 
make  the  statements  imputed  to  him,  occasioning  a 
loss,  there  is  certainly  no  good  reason  for  saying  that 
Grant,  rather  than  the  bank,  shall  bear  it.  We  are  of 
opinion  that  the  ordinary  rule  is  not  varied  by  the  cir- 
cumstances of  this  case,  and  that  the  loss  should  be 
borne  by  the  bank,  if  the  allegations  of  the  answer  in 
this  regard  are  proven. 

It  was  also  contended  that  even  if  the  bank  were 
held  to  be  bound  by  Atwood's  statements,  still  Grant 
could  not  escape  liability,  inasmuch  as  the  money  which 
he  parted  with  belonged  to  the  Roman  Catholic 
Church,  and  having  been  placed  in  his  hands  as  trus- 
tee; for  the  purpose  of  paying  Schutt  &  Polly  for  re- 
pairs done  by  them  on  the  parochial  house,  could  not 
be  set  off  against  a  personal  claim  of  his  own,  conse- 
quently he  had  suffered  no  damage  whatever.  But 
conceding  all  that  is  claimed  as  to  the  character  of  this 
fund,  and  Grant's  connection  with  it,  and  even  if  he 
had  no  authority  from  Schutt  &  Polly  to  so  apply  it, 
still  by  resorting  to  legal  measures  he  most  certainly 
could  have  made  it  available  as  an  indemnity  against 
loss  in  consequence  of  having  signed  said  note. 

We  are  of  opinion,  therefore,  that  there  was  testi- 
mony which  ought  to  have  been  submitted  to  the  jury, 
under  proper  instructions,  and  that  in  holding  other- 
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wise  and  dictating  the  verdict,  there  was  error.     The 
judgment  is  reversed,  and  a  new  trial  awarded. 

Rbvbrseb  and  remanded. 

Cobb,  J.,  having  been  of  counsel  in  this  case,  did 
not  sit 


David  Dorrington  and  August  J.  Falksbn,  plaintipps 
IN  ERROR,  V.  Philip  J.  Meyer  and  John  H.  Meyer,  i 
dependants  in  error. 

1.  Pleading:  actiok  itpok  wbitten  instrumkntb.  In  bring- 
ing an  action  upon  a  deed  or  other  instrumenti  oonsisting  of 
several  distinct  parts,  the  plaintiff  is  required  to  set  out  in  his 
petition  only  so  much  of  the  instrument  as  is  necessary  to  show 
his  right  of  action.  He  should,  however,  attach  a  copy  of  the 
instruments  sued  on  to  his  petition,  and,  if  none  be  attached  he 
may  be  compelled  to  do  so. 

2  :  :  JTTDOMBNT.  A  petition  alleged  that  "  an  un- 
dertaking was  entered  into  as  provided  by  law,  and  that  said 
undertaking  was  lost  or  mislaid ;"  held^  sufficient  after  judgment 
to  show  that  the  undertaking  was  in  writing  and  would  sustain 
the  judgment 

8.  Sureties  on  Replevin  Bond.  The  sureties  on  the  under- 
taking in  an  action  of  replevin  have  a  right  to  object  to  the 
form  of  the  judgment  on  the  undertaking,  and  to  require  the 
same  to  be  rendered  for  a  return  of  the  property  or  the  value 
thereof  in  case  a  return  cannot  be  had,  but  if  they  fail  to  do  so, 
and  a  judgment  for  the  value  of  the  property  alone  is  rendered, 
they  will  be  bound  by  the  judgment. 

Error  from  the  district  court  of  Richardson  county. 
The  opinion  states  the  case. 

Isham  Reams  and  Schoenheit  ^  Thomas^  for  plaintiflfe 
in  error. 

1.  A  party  is  required  to  make  out  a  case  by  his 
pleadings,  and  not  leave  it  to  conjecture  or  inference. 
Aud  where  the  language  of  a  pleading  is  doubtful  in 
its  meaning,  the  most  unfavorable  construction  must 
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be  adopted  against  the  pleader,  as  he  is  presumed  to 
state  his  ease  most  strongly  in  his  own  favor,  Lemxm 
V.  Stevenson,  86  HI.,  49.  Spear  v.  Dovming,  84  Barb., 
522.  1  Chitty  Plead.,  256,  674.  There  can  be  no  pre- 
sumption that  facts  were  given  in  evidence  which  were 
not  admissible  under  the  pleadings.  Oomstock  v.  Holr 
Ion,  2  Mich.,  855. 

2.  By  failing  to  demur  or  answer  the  defendants 
did  not  waive  the  objection  that  the  petition  does  not 
state  facts  sufficient  to  show  a  cause  of  action.  Gwrtis 
^  Go.  V.  Cutlery  7  Neb.,  815.  Martin  v.  Freeman,  17 
Ohio  St.,  828. 

8.  A  judgment  by  default,  not  objected  to  below, 
will  be  reversed  on  error  where  the  complaint  shows 
no  substantial  cause  of  action.  CkUdress  v.  Marm,  88 
Ala.,  206.  Gervais  v.  WiUovghby,  1  Minn.,  45.  Dryden 
V.  Dryden,  9  Pick.,  546.  Hudson  v.  Breeding,  7  Ark., 
445.    Hallock  t.  Jaudin,  84  Cal.,  167. 

4.  Whatever  is  good  ground  for  arresting  a  judg- 
ment is  good  ground  for  reversing  it.  Wood  v.  Hustis, 
17  Wis.,  416. 

George  P.  UU,  for  defendant  in  error,  cited  Ohitty's 
Pleading,  287,  871.  Clapp  v.  Schutt,  44  Barb.,  9.  Janes 
County  V.  Sales,  25  Iowa,  25.  Gould's  Pleading,  117, 
sec.  48.  Lash  v.  Christie,  4  Keb.,  262.  Kohlman  v. 
Wright,  6  Cal.,  280.  Mather  v.  Butler  County,  16  Iowa, 
59.  Hunter  v.  Sherman,  2  Scam.,  589.  Peck  v.  WUson, 
22  m.,  205.  Oray  v.  Coan,  28  Iowa,  844.  Allen  v.  Pat^ 
terson,  7  New  York,  480.  Tutshom  v.  HvR,  80  Wis., 
162.  Shank  v.  Teeple,  88  Iowa,  189.  Nathan  v.  Lewis^ 
1  Hand,  289. 

Maxwell,  Gh.  J. 

On  the  fifteenth  day  of  December,  1877,  the  defend- 
ants in  error  commenced  an  action  in  the  district  court 
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of  Richardson  county  to  recover  the  sum  of  six  hun- 
dred and  eighteen  dollars  and  seventy-six  cents,  upon 
a  replevin  hond  given  in  1872  hy  one  Roy  as  principal, 
and  the  plaintiff  in  error  as  sureties.  Dorrington,  one 
of  the  sureties,  demurred  to  the  petition  upon  the  ground 
that  the  facts  stated  therein  did  not  constitute  a  cause  of 
action  against  him.  The  demurrer  was  overruled,  to 
which  he  excepted.  The  plaintiffs  in  the  court  below 
then  asked  and  obtained  leave  of  the  court  to  file  an 
amended  petition.  The  amended  petition  was  filed  on 
the  twenty-fifth  day  of  April,  1878,  and  was  not  verified. 
In  September,  1878,  judgment  by  default  was  entered 
against  Roy  and  his  sureties,  for  the  sum  of  $761.80. 
No  motion  was  made  in  the  court  below  to  set  aside 
the  default,  or  correct  the  judgment  The  sureties 
bring  the  cause  into  this  court  by  petition  in  error. 

In  the  case  of  Muihollan  v.  Scoggiriy  decided  at  the 
present  term  of  this  court,  it  was  held  that  where  a 
judgment  and  default  have  been  entered  against  a  de- 
fendant which  he  seeks  to  have  vacated,  good  prac- 
tice requires  him  to  exhibit  to  the  court  such  matters 
in  excuse  of  his  default  as  he  is  able,  and  in  addi- 
tion thereto,  that  he  has  a  meritorious  defense  either 
in  whole  or  in  part  to  the  action.  And  unless  he  do  so, 
he  can  have  no  standing  in  the  supreme  court  on  the 
question  of  his  right  to  answer. 

In  Oropsey  v.  Wiggenhomj  8  Neb.,  108,  it  was  held 
that  to  entitle  a  party  to  a  review  of  any  alleged  errors 
transpiring  upon  the  trial  of  the  cause,  a  motion  for 
a  new  trial  must  be  made,  distinctly  setting  forth 
the  errors  complained  of.  As  the  plaintifib  in  error 
made  no  attempt  to  set  aside  or  correct  the  judgment 
in  the  court  below,  they  cannot  raise  such  objections 
for  the  first  time  in  this  court. 

Objection  is  made  that  the  amended  petition  is  not 
verified.    It  is  now  well  settled  in  this  court  that  the 
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want  of  a  verificatibii  is  not  jurisdictional.  Johnson  v. 
JcmeSy  2  Neb.,  126.  SuU  v.  MiUer,  4  Id.,  508.  Where 
a  petition  is  not  verified,  or  where  the  verification  is 
defective,  if  objection  is  made  by  the  proper  motion,  it 
is  the  duty  of  the  court  to  require  the  pleading  to  be 
verified  as  required  by  law.  But  this  defect  may  be 
waived,  and  will  be  deemed  waived,  where  no  objection 
is  made  until  after  the  rendition  of  the  judgment.  It 
is  claimed  that  the  fitcts  stated  in  the  petition  are  not 
sufficient  to  constitute  a  cause  of  action.  Much  stress 
is  laid  upon  the  fact  that  it  is  not  alleged  that  the 
undertaking  was  written^  nor  that  Dorrington  and  Falk- 
sen  entered  into  a  contract.  The  petition  alleges: 
'^  That  thereupon  the  said  George  Roy  entered  into  an 
undertaking  to  these  plainti£b  in  the  sum  of  $1,825.00, 
as  provided  by  law,  with  the  above  named  defendants, 
David  Dorrington  and  August  J.  Falksen,  as  his  sure- 
ties, which  said  undertaking  was  conditioned  as  pro- 
videdby  law,  viz.:  that  said  George  Roy  should  pros- 
ecute his  said  action  and  pay  all  costs  and  damages 
which  might  be  awarded  against  him,"  etc. 

In  bringing  an  action  upon  a  deed  or  other  instru- 
ment, consisting  of  several  distinct  parts,  the  plaintiff 
is  required  to  set  out  in  his  petition  only  so  much  of 
the  instrument  as  is  necessary  to  show  his  right  of 
action.  He  should,  however,  attach  a  copy  of  the  in- 
strument sued  on  to  his  petition,  and  if  he  fail  to  do 
so,  he  will  be  compelled  on  motion  to  attach  such 
instrument  as  an  exhibit. 

The  statement  of  the  condition  of  the  bond  is  suffi- 
cient. It  was  executed  in  1872,  before  the  amend- 
ment of  the  statute  requiring  the  bond  to  contain  a 
condition  for  a  return  of  the  property  to  the  defend- 
ant, in  case  judgment  for  a  return  of  such  property  is 
rendered  against  the  plaintiff.   Sufficient  also  appears 


JANUARY  TERM,  1879. 


215 


The  State,  ex  rel.  Con^i^er,  y.  Macctialfi^. 


in  the  petition  to  show  that  the  instrument  sued  on 
was  in  writing. 

It  is  alleged  thdt  the  undertaking  was  entered  into 
as  provided  by  law,  and  that  said  undertaking  is  lost 
or  mislaid.  This  is  sufficient,  after  judgment,  to  sus- 
tain the  judgment.  Objection  is  made  that  the  judg- 
ment in  the  action  of  replevin  was  for  damages  alone, 
and. not  in  the  alternative  for  a  return  of  the  property 
or  its  value,  but  that  objection  cannot  be  considered  in 
this  case.  The  sureties  had  the  right  to  appear  and 
object  to  the  form  of  the  judgment  in  the  action  of 
replevin,  and  have  tbe  same  rendered  in  conformity  to 
the  statute;  having  failed  to  do  so,  they  are  concluded 
by  it.  Upon  a  careful  examination  of  the  entire  record 
justice  appears  to  have  been  done  in  the  premises. 
The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  State,  ex.  rel.  Ira  P.  Conger,  v.  Donald 
Maccuaig,  county  clerk  Otoe  county. 
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1.  Construction  of  Statutes.    Where  statuteB,  or  parts  of  the 

same  statate,  are  so  repugnant  to  each  other  that  both  cannot  be 
execated,  the  latter  is  always  deemed  a  repeal  of  the  earlier. 

2.  County  Warrants :    by  whom  to  be  dbawit.    A  county 

clerk  has  no  authority  to  draw  warrants  upon  the  county  treas- 
ury. Such  warrants  must  be  drawn  by  the  chairman  of  the 
board  of  county  commissioners,  be  countersigned  by  the  county 
clerk,  and  be  sealed  with  the  county  seal. 

8.    :    . ,    Section  one  of  chapter  two.  General    Stat- 


utes, to  the  extent  that  it  authorized  county  clerks  to  draw 
warrants  upon  the  county  treasury,  was  repealed  by  implica- 
tion by  the  ''act  concerning  counties  and  county  officers," 
pas»ed  February  27,  1878. 
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'  Original  application  for  mandamus. 
Frank  P.  Ireland  Q,nd  A.  P.  GronJt^  for  relator. 

George  W.  Covelly  for  respondent. 

Lake,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant  to  draw  a  warrant  upon 
the  county  treasury  of  Otoe  county  for  the  sum  of 
three  hundred  fifty-five  dollars  and  thirty-five  cents  in 
favor  of  the  relator,  for  the  use  and  benefit  of  the  Otoe 
county  agricultural  association,  of  which  he  is  presi- 
dent, as  is  provided  in  section  one,  chapter  two,  of  the 
General  Statutes — p.  76. 

The  application  is  supported  by  an  affidavit  showing 
the  existence  of  all  the  facts  necessary  to  bring  the  re- 
lator within  the  purview  of  said  section,  and  to  entitle 
him  to  draw  from  the  county  treasury  the  fundis  which 
he  seeks. 

The  important  question  raised,  and  the  only  one 
that  need  be  noticed,  is,  whether,  under  the  law  as  it 
now  stands,  money  can  be  drawn  from  the  county 
treasury  on  the  warrant  of  the  county  clerk. 

If  the  section  before  mentioned  were  the  only  stat- 
ute to  be  consulted,  there  could  be  no  doubt  as  to  the 
authority  of  the  clerk  to  draw  the  warrant  as  demand- 
ed, nor  of  that  of  the  treasurer  to  pay  it.  This  section, 
as  we  now^  find  it,  was  enacted  by  way  of  amendment 
to  a  former  section  on  the  same  subject,  and  took  effect 
February  15,  1869.  But  the  legislature  afterwards,  in 
an  act  concerning  counties  and  county  officers,  which 
took  effect  September  1,  1873,  provided  that:  "All 
warrants  on  the  treasurer  for  money  to  be  paid  out  of 
the  county  treasury  "  shall  be  signed  by  the  chairman 
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of  the  board  of  county  commissioners,  and  that  they 
"  shall  be  countersigned  by  the  clerk,  and  sealed  with 
the  county  seal."  Sec.  23,,  chap.  18,  Gen.  Stat,  286. 
By  the  three  next  succeeding  sections  of  this  chapter 
the  issue  of  warrants  is  limited  to  the  amount  of  tax 
levied  for  the  current  year,  and  all  overdrafts  are 
chargeable,  not  against  the  county,  but  against  the 
commissioners  making  the  same,  from  whom  they 
"may  be  collected  by  civil  action."  Between  these 
several  sections  and  the  one  first  above  referred  to 
there  is  a  clear  and  irreconcilable  conflict,  and  under 
the  rule  heretofore  observed  by  this  court  in  the  con- 
struction of  statutes,  the  latest  enactment  must  pre- 
vail— it  being  the  latest  expression  of  the  legislative 
will  on  that  subject. 

In  White  V.  Blurriy  4  Neb.,  555,  this  court,  adopting 
the  language  of  the  supreme  court  of  Pennsylvania  in 
the  case  of  Brown  v.  GommissionerSy  21  Penn.  St.,  37, 
said:  "Where  the  statutes  are  so  flatly  repugnant  that 
both  cannot  be  executed,  and  we  are  obliged  to  choose 
between  them,  the  latter  is  always  deemed  a  repeal  of 
the  earlier.  This  rule  applies  with  equal  force  to  ab- 
solute and  irreconcilable  conflict  between  diffierent  sec- 
tions, or  parts  of  the  same  statute.  The  last  words 
stand,  and  the  others  which  cannot  stand  with  them  go 
to  the  ground." 

While  it  is  true  that  the  act  of  1873,  just  referred  to, 
does  not  in  express  language  purport  to  repeal,  or  in 
any  respect  change  the  section  passed  in  1869,  yet  to 
the  extent  that  they  are  irreconcilable  it  has  that  effect 
by  implication.  The  later  enactment  is  a  complete 
law  of  itself,  and  provides  the  mode  by  which  alone 
money  can  be  drawn  from  a  county  treasury.  Its  ef- 
feet  under  the  rule  of  construction  just  mentioned  was 
to  annul  all  former  conflicting  statutes  relating  to  that 
subject     Smails  v.  TTAite,  4  Neb.,  853.     Sovereign  v. 
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Tke  StatCy  7  Neb.,  409.  Such  being  the  condition  of 
the  several  statutes  bearing  upon  this  question,  we 
must  hold  that  a  county  clerk  has  no  authority  to  draw 
warrants  upon  the  county  treasury,  and  for  this  reason 
the  writ  of  mandamus  is  denied. 

Writ  denibd. 


The  Statb  op  Nebraska,  plaintiff  in  error,  v.  The 

Lancaster  County  Bank,  defendant  in  error. 

> 

1.  Action  against  State.     No  action  can  be  maintained  on 

claims  against  the  state  which  have  not  been  presented  to  the 
auditor  for  adjustment.  The  State  v.  Stout,  7  Neb.,  S9,  ad- 
hered to. 

2.  :  AUTHOBiTT  OF  ▲TTOBNXY  QXNSKAL.  Where  the  pe- 
tition fails  to  state  a  cause  of  action  against  the  state,  the  as- 
sent of  the  attorney  general  to  a  judgment  thereon  will  not  aid 
the  judgment. 

Error  from  the  district  court  for  Lancaster  county. 

T.  M.  Marqmity  for  plaintiff  in  error. 

LaTnby  BUlingsUy  ^  Lawbertson^  for  the  defendant  in 
error. 

Maxwell,  J. 

The  judgment  in  this  case  is  as  follows:  ^^It  is 
therefore  considered  by  the  court  (the  defendant,  by 
its  attorney  general,  consenting  thereto),  that  the  said 
plaintiff,  the  Lancaster  County  Bank,  have  and  recover 
from  said  defendant,  the  state  of  Nebraska,  the  said 
sum  of  five  thousand  and  sixty-seven  and  fifteen  one- 
hundredths  dollars  debt,  and  thirty-two  and  forty- 
seven  one-hundredths  dollars  costs,  and  that  said  judg- 
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xnent  draw  interest  at  the  rate  of  ten  per  cent  from 
date." 

The  state,  by  T.  M.  Marquett,  its  special  attorney, 
brings  the  case  into  this  court  by  petition  in  error. 

The  errors  assigned  are,  that  the  fetcts  set  forth  in 
the  petition  are  not  sufficient  to  constitute  a  cause  of 
action,  and  that  judgment  was  given  for  the  Lancaster 
county  Bank,  when  it  should  have  been  given  for  the 
state.  The  claims  upon  which  this  suit  is  brought 
have  not  been  presented  to  the  auditor  for  adjustment. 
The  case,  therefore,  comes  within  the  rule  laid  down 
in  The  State  v.  Stout,  7  Neb.,  89,  and  no  action  can  be 
maintained  thereon.  The  judgment  derives  no  addi- 
tional force  from  the  assent  of  the  attorney  general. 
Unless  the  petition  sets  forth  a  cause  of  action,  such 
assent  will  not  aid  the  judgment.  As  an  action  can- 
not be  maintained  on  these  claims,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause  dismissed. 

Judgment  accobdinglt. 


Frank  C.  Miller,  plaintiff  in  error,  v.  The  Presi- 
dent, Managers,  and  Company  of  the  Burlington 
&  Missouri  River  Railroad  in  Nebraska,  defend- 
ants IN  ERROR. 

Oorporations.  A  corporation  is  liable  the  same  as  a  natural  per- 
son for  the  tortious  acts  of  its  servants  or  agents  in  the  course 
of  their  employment.  But  to  make  a  corporation  liable  for 
such  acts  they  must  be  committed  in  the  course  of  the  agent's 
employment,  or  connected  with  the  transaction  of  t^e  business 
of  the  corporation. 

Error  from  the  district  court  for  Fillmore  county. 
The  opinion  states  the  case. 
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W.  P.  Cornier y  for  plaintiflF  in  error,  cited  N.  Y.  ^ 
N.  H.  B.  R.  R.  Co.  V.  Schuyler y  84  ^.  Y.,  80.  Phil.  ^ 
Bolt.  R.  R.  Co.  V.  Quigley,  21  How.,  209.  Frankfort 
Bank  v.  Johnson^  24  Me.,  490.  Thayer  v.  Boston^  19 
Pick.,  511.  Goodspeed v.  East  Haddam  Bank^  22  Conn., 
541.  Moore  v.  Mtchhurg  R.  R.^  b  Qray,  Mass.,  465. 
Maynard  v.  Fireman's  Fund  Ins.  Cb.,  84  Cal.,  48.  Cole- 
man V.  N.  Y.  ^  N.  H.  R.  R.  Co. J 106  Mass.,  160.  Penn. 
R.  R.  Co.  V.  VandiveTy  42  Penn.  St.,  865.  KKne  v.  Cent. 
Pac.  R.  R.  Co.y  89  Cal.,  587.  Vance  v.  Erie  R.  R.  Co., 
8  Vroom,  880,  884.  Merrill  v.  Tauff  Manufacturing  Co.j 
10  Conn.,  884.  Jeffersonville  R.  R.  Co.  v.  Rogers j  28 
Ind.,  1.  GilleU  v.  Mo.  Valley  R.  R.  Co.y  55  Mo.,  815. 
Corporations  are  liable  for  every  wrong  of  which  they 
are  guilty,  and  in  such  cases  the  doctrine  of  ultra  vires 
has  no  application.  Merchants  Bank  v.  State  Bank,  10 
Wall.,  604.  Booth  v.  Farmers  and  Mechanics  Bank,  50 
N.  T.,  896.  Indianapolis  ^  C.  R.  W.  Co.  v.  Anthony, 
48  Ind.,  188.  Jeffersonville  R.  R.  Co.  v.  Rogers,  88  Ind., 
116.  It  is  a  general  doctrine  of  law  that  the  principal 
is  held  liable  to  third  persons  in  a  civil  suit  for  the 
frauds,  torts,  negligence,  Ac,  of  his  agent  in  the  course 
of  his  employment,  although  the  principal  did  not  au- 
thorize or  justify  said  acts.  In  all  such  cases  the  rule 
respondeat  superior  applies.  The  Atlantic  ^  Great  Westr 
em  R.  W.  Co.  v.  Dunn,  19  Ohio  St.,  162.  Little  Miama 
R.  R.  Co.  V.  Welmore,  19  Ohio  St.,  110. 

T.  M.  Marquett,  for  defendant  in  error. 

First.  A  corporation  acts  alone  through  its  agents. 
The  meaning  of  the  petition  therefore  is,  that  the 
company  authorized  Nat  Brown  to  make  the  informa- 
tion upon  which  plaintiff  was  arrested.  The  act  was 
not  and  could  not  be  done  in  the  course  of  the  busi- 
ness of  the  company.     1st,  The  servant  cannot  be  au- 
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thorized  by  the  master  to  do  that  which  the  master 
himself,  being  present,  would  not  be  authorized  to  do. 
Jfail  V.  Lord,  89  K  T.,  881.  GiOeU  v.  Mo,  Valley  B. 
J2.  Cb.j  55  Mo.,  315.  2nd,  !N'either  a  person  nor  a  cor- 
poration can  authorize  another  person  to  make  the 
oath  or  Information  necessary  to  the  arrest  of  a  person 
on  the  charge  of  committing  a  crime.  8rd,  The  board 
of  directors  is  the  active  body  who  alone  can  act  for 
the  company,  and  while  it  may  be  claimed  that  while 
acting  for  the  company  they  may  be  guilty  of  slander, 
yet  they  have  no  power  to  procure  a  false  affidavit  to 
be  made,  in  order  to  have  a  person  arrested. 

Second.  The  stockholders  of  a  corporation  only 
constitute  their  directors  and  other  officers  their  agents 
in  their  corporate  capacity,  to  bind  them  in  such  mat^ 
ters  as  come  within  the  powers  granted  by  their>char- 
ter.  GfilleU  v.  Mb.  Valley  JR.  R.  Co.,  65  Mo.,  824.  2 
Hilliard  on  Torts,  891,  848.  Eastern  R.  R.  Co.  v. 
Broom,  6  Railway  Cases,  861.  And  this  is  in  accord- 
ance with  the  principle  universally  adopted  by  text 
.  writers,  and  by  judicial  decisions,  to-wit:  To  make 
the  master  liable  for  the  malicious  act  of  a  servant,  it 
must  be  done  by  the  servant  in  the  course  of  his  em- 
ployment. Clark  V.  C.  ^  N.  W.  B.  B.  Co.,  86  Wis., 
657.  Bamsden  v.  B.  ^  A.  B.  B.  Co.,  104  Mass.,  117. 
Passenger  B.  B.  Co.  v.  Toung,  21  Ohio  St,  518. 

Maxwell,  Ch.  J. 

The  petition  alleges  that  '^  the  defendant,  on  the  tenth 
day  of  December,  1874,  did,  by  one  Nat.  Brown,  the 
then  lawfully  constituted  and  legally  authorized  agent 
of  this  defendant,  acting  with  the  assent  and  knowl- 
edge and  under  and  in  accordance  with  the  instruc- 
tions of  this  defendant,  go  before  one  B.  F.  Smith,  he, 
the  said  B.  F.  Smith,  being  then  a  probate  judge  in 
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and  for  the  county  of  Adams,  in  the  state  of  Nebraska, 
and  then  and  there  before  th0  said  B.  F.  Smith,  probate 
judge  as  aforesaid,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatever,  charged 
the  said  plaintiff  with  the  crime  of  burglary,  in  the 
manner  and  words  following,  to- wit: 

"State  of  Nebraska,  county  of  Adams.  The  com- 
plaint and  information  of  N.  Brown,  of  said  county, 
made  before  me,  Benjamin  F.  Smith,  probate  judge  in 
and  for  said  county,  on  the  10th  day  of  December, 

1874,  who,  being  first  duly  sworn,  on  oath  says:  that 
the  crime  of  burglary  has  been  committed  in  the  coun- 
ty of  Adams,  and  that  Darius  Monroe,  Jr.,  and  F.  Or 
Miller  committed  the  same,  as  he  verily  believes. 

"(Signed)  "  K  Brown. 

"  Subscribed  and  sworn  to  before  me  this  10th  day  <Jf 
December,  1874.  B.  F.  SmitA,  Probate  Judge.^^ 

The  petition  also  alleges  that  upon  this  information 
being  filed,  the  probate  judge  issued  a  warrant  under 
which  the  plaintiff  was  arrested  and  taken  before  the 
probate  judge  for  examination,  and  in  default  of  bail  . 
was  committed  to  jail  to  await  the  action  of  the  grand 
jury.  The  petition  also  alleges  that  the  defendant, 
"contriving  and  maliciously  intending  to  injure  the 
plaintiff  in  his  good  name  and  credit,  and  to  bring  him 
into  public  scandal  and  disgrace,  and  to  cause  it  to  be 
believed  that  this  plaintiff  had  been  guilty  of  the  crime 
of  burglary,  did,  at  the  regular  term  of  the  district 
court,  held  in  the  county  qf  Adams,  and  state  of  Ne- 
braska, on  the  third  Monday  in  the  month  of  May, 

1875,  go  before  the  grand  jury  of  said  county,  then 
and  there  duly  impaneled  and  sworn  to  enquire  of 
crimes  within  and  for  said  county  of  Adams,  and  then 
and  there  wrongfully  and  unjustly,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause 
whatever  therefor,  prosecute  and  cause  to  be  prosecuted 
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the  said  plaintiff  before  said  grand  jury,  for  the  purpose 
of  procuring  an  indictment  against  the  said  plaintiff 
for  the  crime  of  burglary,  and  caused  plaintiff  to  be 
brought  before  the  said  regular  term  of  the  district 
court  as  aforesaid. '* 

It  is  also  alleged  that  the  grand  jury  refused  to  find 
a  bill  of  indictment,  the  plaintiff  being  discharged, 
and  that  the  prosecution  had  terminated.  The  plain- 
tiff claims  damages  in  the  sum  of  $25,000.  The  de- 
fendant demurred  to  the  petition  on  the  ground  that 
the  facts  stated  therein  did  not  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  the  cause 
dismissed.  The  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error. 

A  corporation  is  liable  the  same  as  a  natural  person, 
for  the  tortious  acts  of  its  servants  or  agents,  in  the 
course  of  their  employment.  But  to  mjke  the  corpora- 
tion liable  for  the  tortious  acts  of  its  employees,  done 
in  obedience  to  the  commands  of  its  officers,  the  act 
must  be  connected  with  the  transaction  of  the  business 
for  which  the  company  was  incorporated.  The  officers 
themselves  are  mere  agents  of  the  corporation,  and 
their  powers  are  necessarily  limited  within  the  scope 
of  the  purposes  of  the  corporation.  The  stockholders, 
however,  by  electing  officers,  assume  the  risk  of  the 
faithful  or  unfaithful  management  of  the  corporation, 
and  cases  may  arise  when,  if  one  of  two  innocent  per- 
sons is  to  suffer,  the  one  who  has  created  the  power 
and  selected  the  persons  to  enforce  it  must  sustain  the 
loss;  but  that  principle  can  have  no  application  in  this 
case.  But  when  an  injury  is  committed  by  an  em- 
ployee of  a  corporation  iilfuUy,  and  of  his  own  malice, 
and  not  in  the  course  of  his  employment,  the  corporar 
tion  is  not  bound  by  his  acts.  And  the  same  rule 
applies  to  the  officers  of  a  corporation  in  that  regard  as 
to  its  other  agents.     Goodspeed  v.  The  East  HaMam 
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Bankf  22  Conn.,  541.  Brokaw  v.  N.  J.  B.  ^  Co.,  S 
Vroom,  831,  GilleU  v.  Mo.  Valley  R.  R.  Co.,  65  Mo., 
815. 

The  petition  in  this  case  entirely  &ilB  to  state  that 
the  parties  charged  were  acting  within  the  scope  of 
their  epiployment,  or  that  the  offense  charged  was 
committed  in  connection  with  the  transaction  of  the 
business  of  the  corporation.  The  demurrer  was  there- 
fore properly  sustained.  The  judgment  of  the  district 
court  must  be  affirmed. 

JUBGMBNT  AFFI&MBD. 
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Joshua  H.  Buel,  Jr.,  Assignbb  of  Joshua  H.  Bubl, 
Sb.,  appellant,  v.  John  L.  Farwell,  Trbas.  Ibcp., 

BT  AL.y  APPELLEES. 

Mortgage  ForeoloBore :  distribution  of  pbocekim  ot  sals. 
J.  H.  B.  held  a  second  mortgage  on  certain  real  estate  owned 
by  J.  E.  8.  The  8.  8.  I.  held  a  prior  and  first  mortgage  on 
the  same  property  executed  by  the  same  mortgagor.  Other  par- 
ties held  judgments  against  J.  E.  S.,  all  subsequent  to  the  mort- 
gage of  J.  H.  B.  J.  H.  B.  commenced  suit  in  the  district 
court  to  foreclose  his  mortgage,  making  the  8.  8.  I.,  as  well  as 
J.  E.  8.  and  wife,  and  the  several  Judgment  creditors  defend- 
ants, and  alleging  that  their  several  claims  and  liens  were 
junior  and  subject  to  the  lien  of  his  mortgage.  The  8.  8.  I. 
appeared  and  answered  setting  up  its  mortgage  and  claiming  it 
to  be  the  first  and  prior  lien.  The  court  found  and  declared 
the  mortgage  of  the  8.  8.  I.  to  be  the  first  and  prior  lien,  and 
rendered  the  usual  decree  of  foreclosure.  Upon  sale  of  the 
mortgaged  premises  by  the  sheriff  they  brought  less  than  the 
amount  found  due  the  8.  8. 1,  by  the  court.  From  an  order 
directing  such  proceeds  to  be  paid  to  the  8.  8.  I.,  J.  H.  B.  ap- 
pealed ;  held^  that  it  was  the  land  itself  and  not  the  equity  of 
redemption  that  was  sold  by  the  sheriff,  and  that  all  right,  title, 
and  lien  of  each  of  the  parties  who  were  before  the  court  in  and  to 
the  lands,  passed  to  the  purchaser  by  virtue  of  the  sheriff's  deed. 
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Appeal  from  Otoe  county  district  court.  The  case 
is  stated  in  the  opinion. 

George  W,  Oovell  and  C.  W.  Seymour  for  appellant. 

I.  A  person  who  bids  off  property  at  a  foreclosure 
sale  becomes  a  gt^wj^  party  to  the  foreclosure  suit,  so  as 
to  subject  himself  to  the  jurisdiction  of  the  court;  and 
on  proper  application  in  the  action,  the  court  will  make 
an  order  to  compel  him  to  pay  in  the  amount  of  his 
bid.  Ogelvie  r.  Richardson;  Atkinson  v.  Richardson^  14 
Wis.,  167-8.  Deadrick  v.Watkvns.^Uxna^h..,  b2Q.  The 
fact  that  a  person  who  bid  off  property  in  his  own 
name  at  such  a  sale  was  bidding  for  another,  will  not 
relieve  him  from  the  obligation  of  his  contract.  (Idem.) 
Where  property  was  sold  on  a  decree  of  foreclosure, 
subject  to  the  payment  of  a  prior  mortgage,  and  the 
person  by  whom  it  was  bid  off  afterwards  on  the  same 
day  purchased  it  at  a  foreclosure  sale  under  such  prior 
mortgage,  and  acquired  a  good  title  at  such  sale,  he 
will  not  be  relieved  from  his  bid  at  the  first  sale  on 
the  ground  that  the  court  in  that  case  had  failed  to 
obtain  jurisdiction  over  one  of  the  mortgagors  and 
other  parties  defendant.     (Idem.) 

n.  One  who  purchases  under  a  judgment  of  fore- 
closure thereby  submits  himself  to  the  jurisdictibn  of 
the  court;  and  he  may  be  compelled,  on  motion,  to 
comply  with  the  conditions  of  sale.  Cazet  v.  Subbellf 
Putnam  v.  Mediyury^  HdmtUon  v,  Medbury^  Savyyer  v. 
SubbeU,  86  N.  T.,  677.  By  becoming  the  purchaser, 
the  bidder,  though  not  named  as  a  party  in  the  action, 
submitted  himself  to  the  jurisdiction  of  the  court 
in  the  foreclosure  Buit;  and  the  appropriate  remedy, 
to  compel  him  to  pay  over  the  surplus  money,  is 
by  motion  in  that  suit  Requa  v.  Rea^  2  Paige,  339. 
17 
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Brasher  v.  Chrtlandty  2  Johns  Ch.,  505.  Oasamajor  v. 
Strode^  1  Simons  &  Stuart,  881.  Laiisdovm  v.  Mdertorij 
14  Vesey,  512. 

m.  A  purchaser  under  a  decree  of  court  at  a  mas- 
ter's sale  may  be  compelled  to  complete  the  purchase; 
and  the  court,  where  the  conditions  of  the  sale  give  no 
alternative  to  the  purShaser,  will  exercise  its  discretion, 
under  the  circumstances  of  ;the  case,  in 'coercing  the 
purchaser  by  an  attachment.  Executors  of  Brasher  v. 
Gordandty  2  Johns,  Gh.,  505.  In  the  matted  of  Yates, 
6  Jones  Esq.  (N.  C),  211. 

IV.  Purchasers  at  judicial  sales  must  take  notice 
of  the  titles  for  which  they  bid.  A  purchaser  cannot 
avoid  his  bid  at  a  sheriff's  sale,  by  showing  a  defective 
title  in  the  judgment  debtor.  Dean  v.  Morris,  4  Gt. 
Greene,  812.  4  McLean,  607.  8  Scam.,  502.  4  Scam., 
486.  1  Gilman,  220.  8  Blackf.,  482.  2  Carter,  Ind., 
626. 

^.  The  remedy  against  a  purchaser  who  refuses  to 
complete  a  purchase  under  a  decree  or  judgment  of  a 
court  of  equity,  is  by  an  application  to  the  court  to 
compel  him  to  complete  it  or  to  resell  the  property, 
and  hold  him  liable  for  the  loss  and  the  additional 
expenses.     MiUerv.  CoUyer^  1  Am.  Law  Reg,  N.  S.,572. 

VI.  The  rule  of  caveat  emptor  applies  in  all  its  rigor 
to  purchasers  at  judicial  sales;  such  a  purchaser  takes 
the  property  subject  to  every  lien,  either  by  judgment 
or  levy,  that  could  be  asserted  against  the  creditor  upon 
whose  judgment  the  landjvas  sold.  Benhamv.  Gorwirij 
2  Ohio  State,  86.  Oeps  v.  Baird^  8  Ohio  State,  277. 
Vattier  v.  Lytic,  6  Ohio  Rep.,  '482. 

Purchaser  of  land  at  sheriff's  sale  takes  the  title,  as 
held  by  the  debtor,  subject  to  prior  existing  liens. 
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Siddle  V.  Bryan^  5  Ohio,  49.   Smith  v.  Painter^  5  Sergt. 
&  Eawle,  225. 

Vn.  In  making  a  sale  under  execution  or  order  of 
sale  the  sheriff  or  other  public  officer  professes  to  sell 
only  tibe  interest  or  estate  of  the  judgment  debtor  in 
the  premises.  The  law  implies  no  warranty.  The  rule 
of  caveat  emptor  applies.  Let  the  buyer  beware  of  the 
title  for  which  he  bids.  Hdrnmersmith  v.  Espy^  19  la., 
444.  Bitter  v.  Henshaw^  7  la.,  97.  Avant  v.  Beed^  2 
Stew.,  488.  Phillips  v.  Johnsm,  14  B.  Mon.  (Ky.),  172. 
8  Pick,  316.  Reed's  Appeal,  18  Penn.  8t,  476.  Bock- 
well  V.  AUeriy  8  McLean,  857.  Lan^  v.  Waring^  25  Ala., 
626.     Ccyne  v.  Souther ^  61  Penn.  St,  457. 

3f.  L.  Haywardy  for  appellee. 

L  That  a  party  who  bids  at  a  judicial  sale  becomes 
a  party  to  the  suit,  that  he  can  be  compelled  to  pay  his 
bid,  and  that  the  rule  of  caveai  emptor  to  a  certain  ex- 
tent applies  to  him  need  no  authorities  to  prove.  But 
the  purchaser  in  this  case  having  by  order  of  the  court 
paid  the  money  into  the  court,  having  taken  the  deed 
given  him  by  the  court  through  its  officers,  and  he  not 
being  before  this  court  and  no  attempt  Ceing  made  to 
affect  him,  we  are  unable  to  see  how  that  law  applies 
in  this  argument 

n.  The  proposition  that  at  an  execution  sale  the 
purchaser  only  takes  the  interest  of  the  defendant — the 
iudgment  debtor,  is  too  well  known  ta  need  any  author- 
ities, but  as  this  was  not  a  sale  made  by  a  sheriff  on  an 
execution,  but  a  sale  made  by  a  court  of  equity  on  a 
decree  in  equity  of  real  property,  especially  by  the 
court  in  its  decree  ordered  to  be  sold,  we  are  unable  to 
see  why  such  cases  are  quoted  here.  See  Chwan  v. 
Jems,  10  S.  and  At,  164.     OriffiOi  v.  Fcrwler,  18  Vt ,  894. 
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m.  The  case  waa  brought  by  Buel  to  foreclose  a 
mortgage  on  property  in  Otoe  county,  given  him  by 
John  E.  Shepherd  and  wife.  The  allegations  of  plain- 
tiff's petition,  as  for  as  this  appellee  is  concerned,  were 
as  follows:  ^^That  such  defendant  has  or  claims  to 
have  a  lien  or  interest  by  virtue  of  mortgage,  judgment, 
or  ojther  lien,  in  or  on  said  real  estate."  The  prayer  of 
such  petition  prays,  "That  said  defendants  may  be 
brought  into  court  and  compelled  to  set  up  their  inter- 
est in  said  premises,  if  any  they  have."  Then  after 
praying  for  an  accounting,  plaintiff  prays,  "  That  the 
equity  of  redemption,  and  any  and  all  other  right, 
title  and  interest,  which  the  defendants  have  in  said 
premises,  be  foreclosed  and  forever  barred,  that  said 
land  be  ordered  sold  to  pay  amount  due  and  for  equita- 
ble relief"  All  defendants  who  were  brought  in  under 
this  prayer,  are  bound  by  a  fi:eneral  decree,  and  are 
precluded  from  setting  up  any  title  derived  from  the 
mortgagor.  JSolcomb  v.  Holcomby  2  Barb.,  20.  Fithian 
V,  MonkSy  43  Mo.,  502.  Clapworth  v.  Dressier^  2  Beas- 
ley  (N.  J.  Ch.),  62.  Uuder  such  a  prayer,  the  priority 
of  respective  liens,  held  by  all  persons  made  parties  to 
the  suit,  is  a  proper  question  to  be  determined  in  a 
foreclosure  suit.  And  if  the  decree  disposes  of  the 
question  of  precedence  between  two  mortgages,  it  is 
final  upon  that  point,  though  the  bill  did  not  ask  for 
such  decision  ngr  for  general  relief  Freeman  on  Judg- 
ments, 808.    Board  v.  M.  P.  R.  R.  Co.,  24  Wis.,  123. 

lY.  The  court  will  see  that  proceeds  of  sale  are  so 
applied  as  to  protect  all  equities  of  all  parties  in  inter- 
est Brown  v.  Stewart,  1  Md.  Ch.,  87.  Aster  v.  MMer, 
2  Page,  68.  Borer  on  Sales,  sec.  210.  In  this  case, 
this  appellee  and  other  lien-holders  appeared  as  com- 
manded and  set  up  tiieir  interest  in  the  property,  and 
all  of  them  asked  the  protection  of  the  court  and  equit- 
able relief.     The  court  having  brought  them  into  the 
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suit,  and  having  juriediction  of  the  parties  and  the 
subject  matter,  was  bound  to  make  such  a  decree  as 
would  protect  them  all.  And  we  believe  this  is  true, 
where  no  answer  is  filed,  if  the  court  can,  in  any  man- 
ner, ascertain  the  rights  and*  interests'  of  all  parties. 
.  TooUe  V.  Whitey  4  Neb.,  408.  Shdlmbarger  v.  BiseVj  5 
Neb.,  200.  McArihur  v.  Frankim,  16  O.  S.,  609.  Bay- 
mond  V.  Holhom^  28  Wis.,  57. 

\ 

V.  Judgments  which  are  prior  liens  to  the  mort- 
gage will  be  first  paid  off  out  of  proceeds  of  sale  of 
premises.    BeH  v.  Brovm^  8  H.  &  J.,  484. 

V]^    If  there  are  conflicting  claimants  to  proceeds 
of  sale,  their  rights  should  be  settled  before  sale,  so 
,that  they  can  bid  intelligently.    Snyder  v.  Stafford^  11 
Paige,  71. 

Vii.  If  any  adverse  right  of  any  party  be  set  up 
and  litigated  the  decree  is  binding  on  him.  Lee  v. 
Kingalnjiryj  18  Texas,  68.  Freeman  on  Judgments,  page 
829.  Swift  V.  Eatm,  6  Conn.,  581.  Weed  v.  Beebe^  21 
Vt,  494.     Wood  V.  Oakley,  11  Paige  Ch.,  400. 

Cobb,  J. 

This  is  an  appeal  from  the  order  of  the  district  court 
directing  that  certain  moneys  bid  and  paid  into  court 
by  John  L.  Parwell  for  certain  mortgaged  premises  be 
applied  on  the  decree  in  this  case  in  favor  of  John  L. 
Farwell,  treasurer  of  the  Sullivan  Savings  Institution 
of  Claremont,  New  Hampshire. 

Upon  looking  into  the  record  we  find  among  the 
names  of  parties  defendant  ^'  The  Sullivan  Savings  In- 
stitution of  Claremont,  New  Hampshire,''  as  well  as 
"  John  L.  Farwell,  treasurer  of  the  Sullivan  Savings 
Institution  of  Claremont,  New  Hampshire,"  and  others, 
besides  the  two  principal  defendants  who  executed  the 
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note  and  mortgage  sued  on ;  and  as  to  the  defendants 
other  than  the  Shepherds,  the  principal  defendants,  it 
is  alleged  in  the  petition  that  they  ^^and  each  and  every 
one  of  them  have,  or  claim  to  have,  a  lien  or  interest 
by  virtue  of  mortgages,  judgments,  or  other  liens  in  or 
on  said  real  estate  described  in  said  mortgage,  but  the 
plaintiff  alleges  that  whatever  lien  or  interest  the  said 
defendants  just  above  described  may  have  in  said  prem- 
ises the  same  are  junior  and  inferior  to  the  lien  of  the 
plaintiff's  aforesaid  mortgage." 

The  defendant,  John  L.  FarweU,  appeared  and  an- 
swered on  behalf  of  the  Sullivan  Savings  Institution, 
setting  up  a  note  given  by  the  said  John  E.  Shepherd, 
also  a  mortgage  executed  by  said  John  E.  Shepherd 
and  Malissa,  his  wife,  to  the  said  John  L.  FarweU  as 
treasurer  of  the  Sullivan  Savings  Institution,  upon  lots 
A,  C,  I,  L,  J,  H,  E,  D,  and  B,  in  Clifton  Lawn;  also, 
the  S.W.J  of  S.E.J  of  section  82,  town  9,  range  14; 
also,  five  acres  in  S. W.  corner  of  N. W.  J  of  S.E.  J  of 
section  82,  township  9,  range.  14,  with  other  lands,  all 
being  in  Otoe  county,  etc.;  that  there  was  then  due  to 
the  said  Sullivan-  Savings  Institution  on  the  said  note 
the  sum  of  $4,000,  and  that  the  said  mortgage  consti- 
tuted a  lien  upon  said  real  estate  prior  to  the  lien  of 
the  plaintiff  in  said  action ;  also  setting  up  that  the  said 
defendant  then  had  an  action  pending  in  the  said  court 
for  the  foreclosure  of  said  mortgage,  in  which  action 
the  plaintiff  in  this  action  is  a  defendant,  and  had  ap- 
peared and  answered,  and  prayed  that  plaintiff  be  pre- 
vented and  restrained  from  interfering  with  the  land 
in  said  defendant's  mortgage  described,  and  be  not 
allowed  to  sell  the  same,  but  that  any  lien  thereon  that 
plaintiff  might  have  might  be  foreclosed  and  barred  in 
the  suit  in  the  said  court  wherein  the  said  defendant 
was  plaintiff,  and  John  E.  Shepherd,  this  plaintiff,  and 
others,  are  defendants,  and  for  general  reliefl 
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The  cause  was  tried  to  the  court,  who  rendered  his 
judgment,  in  which  he  found  and  settled  the  priorities  of 
ihe  liens  of  the  several  parties,  and  among  other  things 
he  found  that  "  there  is  now  justly  due  and  owing  to 
the  defendant,  John  L.  Farwell,  as  treasurer  of  the 
Sullivan  Savings  Institution  of  Claremont,.New  Hamp- 
shire, on  the  note  mentioned  and  set  forth  in  his  an- 
swer herein,  including  interest  thereon  at  the  rate  of 
twelve  per  cent  per  annum  up  to  the  19th  day  of 
March,  1877,  the  sum  of  four  thousand  seven  hundred 
and  nine  dollars  and  thirty-three  cents,  and  that  he 
ought  to  recover  said  sum,  together  with  interest 
thereon  at  the  rate  of  twelve  per  cent  per  annum  from 
the  said  19th  day  of  March,  1877." 

And  the  court  further  found  ^Hhat  the  said  sum  of 
four  thousand  seven  hundred  and  nine  dollars  and 
thirty-three  cents  so  found  due  defendant  John  L.  Far- 
well,  treasurer  of  the  Sullivan  Savings  Institution  of 
Claremont,  New  Hampshire,  together  with  interest 
thereon  as  aforesaid,  is  secured  hy  a  prior  mortgage  on  a 
portion  of  the  premises  described  in  plaintiff's  mortgage 
herein,  to-wit :  All  of  lots  A,  .C,  I,  L,  H,  E,  D,  and  B, 
as  designated  .on  the  recorded  plat  of  Clifton  Lawn ; 
also  the  south-west  quarter  of « the  south-east  quarter  of 
section  'So.  32,  in  township  9,  range  14 ;  also  five  acres 
in  the  south-west  comer  of  the  north-west  quarter  of 
the  south-east  quarter  of  section  82,  in  township  9, 
range  14 — all  in  Otoe  county,  Nebraska,  as  well  as 
other  real  estate  described  in  said  Farwell's  answer 
herein,  but  not  included  in  plaintiff's  mortgage." 

And  in  which  said  judgment  it  was,  among  other 
thing8<  adjudged  that  *  *  *  *  "  the  remaining  of 
the  mortgaged  premises  herein  described,  and  on  which 
the  claim  of  the  defendant  John  L.  Farwell  as  treas- 
urer of  the  Sullivan  Savings  Institution,  of  Claremont, 
New  Hampshire,  is  declared  to  be  the  first  lien,  and 
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hereinbefore  described,  be  sold  and  the  proceeds 
arising  from  said  sale  •  said  sheriff  shall  bring  into 
court  and  pay  the  same  over  to  the  clerk  thereof  to 
abide  the  farther  order  of  the  court  in  the  premises." 
An  order  of  appraisement  and  sale  was  afterwards 
issued  on  the  said  judgment  to  the  sheriff  of  said  county. 
The  last  above  described  parcels  of  real  estate  were 
appraised  and  certain  tax  liens  deducted  from  the  value 
thereof,  but  the  Farwell  mortgage  was  not  so  deducted 
or  mentioned.  The  property  was  sold,  and  the  sheriff 
in  his  return  of  such  sale  states  that  he  "  did  at  the 
time  and  place  mentioned  in  the  notice  of  sale  o&t 
and  sell  the  said  lands  and  tenements  above  specified, 
to-wit:  The  south-west  quarter  section  32,  township 
9  north,  of  range  14  east  of  sixth  principal  meridian, 
at  three  hundred  and  forty  dollars ;  also  lot  A  in  Clif- 
ton Lawn  at  sixty-seven  dollars;  also  lot  C  in  Clifton 
Lawn  at  one  hundred  and  thirty-four  dollars;  also  lots 
I,  L,  J,  H,  D,  and  B  in  Clifton  Lawn,  at  one  hundred 
and  sixty-seven  dollars  each,  making  a  total  of  twelve 
hundred  and  three  dollars  *  *  *  to  John  L.  Far- 
well,  who  bid,  by  his  agent  Julian  Metcalf,  for  the  sum 
of  fifteen  hundred  and  forty-three  dollars,  he  being  the 
highest,  last,  and  best  bidder  therefor,  and  said  sums 
being  not  less  than  two-^irds  of  the  appraised  value 
thereof,  after  deducting  the  liens  and  incumbrances 
shown  by  the  certificates  made  by  the  ofiicers  requested 
to  make  the  same  by  statute,  and  the  same  being  not 
less  than  two-thirds  of  the  interest  of  the  defendants 
John  B.  and  Malissa  Shepherd  in  said  lands,  and  aft;er 
making  said  sale  to  John  L.  Farwell  I  demanded  of 
him,  through  his  attorney  of  record  M.  L.  Hayward, 
and  of  him  through  his  agent  Julian  Metcalf,  each  at 
two  several  times,  that  he  pay  into  my  hands,  to  be  paid 
to  the  clerk  of  this  court  by  me,  the  said  sum  of  fifteen 
hundred  and  forty-three  dollars,  the  purchase  money  of 
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said  tracts  of  land  ae  aforesaid,  in  accordance  with  the 
decree  of  court  and  order  of  sale  in  this  cause,  which 
he  and  thej  refused  to  do,  and  that  he  paid  no  money 
to  me  except  thirty  dollars  and  eighty  cents  paid  me 
by  Julian  Metcalf,  his  agent,  to  be  applied  by  me  to- 
wards the  payment  of  my  costs  on  sale  of  said  tracts 
of  land.** 

Afterwards  the  appellant  (assignee  of  the  original 
plaintifT)  came  into  the  court  below  and  filed  his  mo- 
tion to  "  compel  the  aforesaid  John  L.  Farwell  to  pay 
over  to  Frank  M.  Farber,  as  late  sheriff  vof  the  county 
of  Otoe,<  in  the  state  of  Nebraska,  for  the  use  and  to ' 
the  use  and  benefit  of  him  the  said  stssignee  of  said 
finding  and  decree,  the  sum  of  fifteen  hundred  and 
twelve  dollars  and  twenty  cents,  which  sum  is  a  balance 
due  from  him  as  bidder  for  and  purchaser  at  sheriff's 
sale  of  the  right,  title,  and  interest  of  John  E.  Shep- 
herd and  Malissa  Shepherd,  his  wife, in  and  to''  (de- 
scribing the  property  as  hereinbefore)  "  made  by  said 
Prank  M.  Farber,  as  late  sheriff  of  Otoe  county,  Ne- 
braska, under  an  order  of  sale  in  this  cause,  the  inter- 
est of  which  John  E.  Shepherd  and  Malissa  Shepherd, 
his  wife,  in  and  to  said  lands  was  struck  off  to  said  John 
L.  Farwell  by  said  late  sheriff,  Frank  M.  Farber,  at  the 
sum  of  11,548.00,  who  bid  the  same  by  his  agent,  Julian 
Metcalf,  which  said  agent  paid  on  said  bid  to  said  late 
sheriff  the  sum  of  $80.80,  and  refused  to  pay  the  balance 
of  his  said  bid  therefor." 

The  motion,  after  argument  and  consideration  by 
the  court,  was  sustained  ^^to  the  extent  that  John  L. 
Farwell  is  ordered  to  pay  the  amount  of  his  bid  at 
said  sheriff's  sale  herein  into  court,  to  be  applied  od 
the  decree  in  this  case  in  favor  of  John  L.  Farwell. 
treasurer  of  the  Sullivan  Savings  Institution,  of  Clare- 
mont.  New  Hampshire."  To  this  the  appellant  ex- 
cepted, and  brings  the  matter  to  this  court  by  appeal. 
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The  question  here  presented  is,  whether  the  money 
bid  upon  and  paid  for  the  property  on  which  FarweU, 
as  treasurer  of  the  Sullivan  Savings  Institution,  held  the 
first  and  superior  lien,  belonged  to  him  or  to  the  plaintiff 
whose  lien  was  second  and  inferior.  And  behind  that 
is  the  question,  what  was  sold  by  the  sheriff,  and  what 
title  passed  to  the  purchaser  by  the  sheriff's  deed. 
The  plaintiff  could  have  foreclosed  his  mortgage  with- 
out noticing  the  prior  mortgage  of  the  Sullivan  Sav- 
ings Institution,  in  which  case  all  rights  under  the 
latter  named  mortgage  would  have  been  undisturbed 
by  the  proceeding,  and  the  purchaser  at  the  sheriff's 
sale  would  only  have  taken  the  equity  of  redemption 
as  to  the  same.  But  by  making  the  first  and  prior 
mortgages  a  party  to  the  suit  the  plaintiff*  procured  a 
decree  and  sale  under  which,  as  to  both  mortgages 
and' all  other  lien  holders  legally  in  court,  the  land 
itself  was  sold — not  only  the  equity  of  redemption  as  to 
both  mortgages,  but  all  the  title  which  the  mortga- 
gors had,  and  the  inchoate  title  of  the  other  lien 
holders.  Otherwise,  why  were  they  made  parties  to 
the  suit  and  the  priorities  of  their  several  liens  adju- 
dicated upon  by  the  court  and  settled  in  the 
decree?  Chancellor  Walworth  in  the  leading  case 
of  Vanderkemp  v.  Shelton^  11  Paige's  Chancery,  36  (of 
opinion),  speaking  of  the  peculiar  equities  of  that  case, 
says:  "The  case  is  entirely  different  when  the  several 
incumbrancers,  having  liens  upon  the  equity  of  redemp- 
tion, are  all  made  parties  to  the  foreclosure  suit,  so  as 
to  give  to  the  purchaser  under  the  decree  a  perfect 
title,  discharged  of  all  equity  of  redemption  in  their 
favor.  In  that  case  the  legal  presumption  is  that  the 
purchaser  gives  the  full  value  of  the  property ;  and  the 
whole  proceeds  of  the  sale  are  applied  to  the  payment 
of  the  incumbrances  in  the  order  of  their  priorities." 

There  are  cases  which  hold  that  when  a  junior  mort- 
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gagee  seeks  to  foreclose  as  against  the  holder  of  a  prior 
mortgage,  the  latter  may  suffer  default,  and  standing 
upon  his  legal  rights,  will  be  unaffected  by  a  decree  * 
and  sale.  That  is  not  this  case.  The  appellant  brought 
his  action  to  foreclose  a  junior  mortgage,  and  makes 
all  other  lien  holders,  both  prior  and  subsequent,  par- 
ties defendant.  The  Sullivan  Savings  Institution  ap- 
peared and  answered,  setting  up  its  mortgage  and 
claiming  priority.  The  court  tried  the  case  and  made  a 
finding  and  decree.  The  said  judgment — ^following 
the  usual  form — ^provides  "  that  if  the  said  John  E.  Shep- 
herd fails  for  the  space  of  twenty  days  from  the  date 
of  said  decree  to  pay,"  etc.,  "an  order  issue,"  etc.,  "to 
appraise,  advertise,  and  sell  the  hereinbefore  mort- 
gaged premises,"  etc.,  not  anybody^s  interest  in  the 
land,  but  the  land  itself.  The  notice  of  sale  follows 
the  decree.  The  several  parcels  of  real  estate  are 
advertised  by  their  proper  description.  They  were 
each  struck  off  at  a  price  not  less  than  two-thirds  of 
their  appraised  value  respectively,  less  taxes  due  there- 
on, which  were  duly  certified  under  the  statute,  and 
no  question  is  made  as  to  the  adequacy  of  the  prices  at 
which  either  parcel  was  sold. 

It  is  apparent  therefore  that  it  was  the  land,  and  not 
merely  the  equity  of  redemption,  that  was  sold,  and  all 
of  the  interest,  right,  title,  and  lien  of  each  of  the  par- 
ties to  the  action  who  was  legally  served  or  who 
appeared  in  the  case,  passed  to  the  purchaser  by  the 
sheriff^s  deed.  And  it  necessarily  follows  that  as  to 
the  parcels  of  land  in  question,  the  Sullivan  Savings 
Institution,  being  the  holder  of  the  prior  mortgage,  was 
entitled  to  be  paid  the  amount  found  due  on  its  mort- 
gage out  of  the  proceeds  of  such  sale,  to  the  extent 
thereof.  The  order  of  the  district  court  must  there- 
fore be  affirmed* 

Obdeb  affibmeb. 


8  »j«l 
44  3d5 
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Gannett,  defendant  in  error. 

Action  on  Injunction  Bond.  The  ground  of  the  injunction 
cannot  be  inquired  into  in  a  suit  upon  the  injunction  bond. 
The  court  in  which  the  injunction  suit  is  tried  must  determine 
whether  the  injunction  was  properly  or  improperly  issued,  and 
after  such  determination  by  a  final  disposition  of  the  case,  and 
not  before,  does  an  action  lie  on  the  bond. 

Error  from  the  district  court  of  Douglas  county. 

JRedick  ^  OormeUy  for  plaintiff  in  error. 

We  contend  that  this  action  could  be  maintained, 
even  if  the  case  of  Wren  v.  Bemia  had  ^already  been 
decided  in  favor  of  Wren,  for  under  the  fiujts  set  forth 
in  the  petition,  Bemis  was  entitled  to  possession  with- 
out reference  to  who  held  the  legal  title.  Freeman  on 
Executions,  sec.  475.  Wetherbee  v.  Dumij  86  Cal.,  167. 
Luse  V.  Glarky  84  Cal.,  664.   Mayne  v.  J(mes^  84  Cal., 488. 

George  W.  Ambrose,  for  defendant  in  error,  cited 
High  on  Injunctions,  sec.  981.  Gray  v.  VierSy  88  Md., 
169.  Sherman  v.  N.  Y.  MiUs,  11  How.  Pr.,  269.  lEeks 
V.  Southwicky  12*  How.  Pr.,  170.  Dunkin  v.  Lawrencey  1 
Barb.,  447.  Gknnett  was  a  surety,  and  is  liable  only 
according  to  the  express  terms  of  the  bond.  HaU  v. 
WilHamsony  9  Ohio  St,  17. 

Cobb,  J. 

This  is  an  action  on  an  injunction  bond  executed  by 
the  defendant  in  error  in  the  case  of  Hattie  C.  Wren  v. 
George  P.  BemiSy  plaintiff  in  error.  It  appears  upon 
the  face  of  the  petition  that  the  said  action  was,  at  the 
commencement  of  this  action,  still  pending  and  undeter- 
mined in  the  court  below,  but  that  th.e  temporary  injuno- 
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tion  upon  which  said' bond  had  been  executed  had  been 
dissolved  upon  a  showing  upon  affidavits.  The  defend- 
ant in  error  demurred  to  the  petition  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  for  a  defect  of  parties  plaintiff.  The  court 
sustained  the  demurrer  and  rendered  a  final  judgment 
thereon,  to  reverse  which  the  plaintiff  brings  tiie  case  to 
this  court  on  petition  in  error. 

It  is  conceded  that  upon  the  authorities  and  upon 
general  principles  an  action  cannot  be  maintained  upon 
an  injunction  bond  until  the  final  determination  of  the 
suit  in  which  such  bond  is  given,  but  the  plaintiff  in 
error  makes  the  point  that  the  petition  states  a  case 
which  is  admitted  by  the  demurrer,  and  which  shows 
that  the  plaintiff  in  said  action  cannot  possibly  recover, 
and  that  hence  he  is  not  obliged  to  wait  until  that  suit 
is  finally  determined  before  suing  for  his  damages  sus- 
tained by  reason  of  the  issuance  of  said  injunction. 

It  may  be  conceded  that  in  this  case  the  defendant, 
by  interposing  a  general  demurrer  to  the  plaintiff's 
petition,  admits  all  the  facts  therein  which  are  well 
pleaded,  yet  in  the  original  case  which  is  now  pending 
in  the  court  below  the  same  &otB,  if  set  up  in  an  answer 
to  the  petition  therein,  may  be  denied  and  disproved, 
and  that  case  decided  in  favor  of  the  plaintiff  therein, 
and  her  injunction  reinstated  and  made  perpetual. 
This  court  has  not  nor  can  it  have — ^for  the  purposes 
of  this  case — ^the  record  in  the  original  suit  before  it. 
Indeed  it  may  be  that  no  issue  in  that  case  has  been 

amendments  before  the  trial  and  final  determination, 
and  even  if  it  were  possible  for  this  court  to  look  into 
the  merits  of  such  original  case,  for  the  purposes  of 
this  case,  it  would  be  obviously  improper  for  it  to  do 
so.  For  the  purpose  of  fixing  the  liability  of  the  par- 
ties to  the  bond  the  court  below  alone  has  the  right  to 
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look  into  the  merits  of  the  suit  in  which  it  was  given, 
and  until  it  does  so  and  renders  final  judgment  thereon, 
or  until  the  case  is  finally  determined  in  some  manner 
known  to  the  law,  no  action  can  be  maintained  on  the 
bond.  See  DmoJmg  v.  Polackj  18  Cal.,  626.  The  judg- 
ment must  be  affirmed. 

JUDOMBNT  AFFIBKBD. 


Charlbs   T.  Trbgo  bt  al.,  plaintiffs  in  BRROR,  Y. 
Thomas  W.  Lowrbt  bt  als.,  dbfbndants  in  brror. 


1.  Pleading:     admissions  of  becobd:     bill  or  bxchangb: 

iitdorsbb:  ACGSPTAircB.  Lincoln,  a  member  of  the  firm  of 
,  L.  &  L.,  drew  a  draft  at  sixty  days'  sight  on  the  firm  of 
T.  &  S.,  and  indorsed  it  with  the  name  of  his  firm.  The 
draft  was  then  discounted  by  the  plaintiff  for  the  benefit  of 
the  firm  indorsing  it,  and  then  forwarded  to  the  drawe^,  if 
and  by  them  accepted.  Action  against  the  individuals  com- 
posing the  two  firms  on  the  draft;  T.  &  L.,  the  acceptors, 
answered,  admitting  their  liability  to  the  plaintiff,  but,  as  , 
against  the  indorsers,  alleged  the  acceptance  was  an  accom- 
modation merely,  and  for  their  benefit,  and  prayed  that  it 
be  so  certified  in  the  judgment.  Lincoln  was  not  summoned, 
nor  did  he  answer.  Lowrey  answered,  denying  his  liability  on 
the  ground  of  the  unauthorized  use  of  the  firm  name  by  Lin- 
coln in  the  indorsement,  and  in  reply  to  the  answer  of  T.  &  S. 
denied  that  they  were  accommodation  acceptors  for  L.  &  L., 
but  that  the  acceptance  was  for  Lincoln  alone,  and  for  value. 
At  the  trial  Lowrey  stipulated  for  judgment  against  himself 
according  to  the  prayer  of  the  petition.  Heldj  that  this  was  a 
virtual  admission  of  the  validity  of  the  indorsement,  and  of  his 
liability  under  it,  and  left  but  the  single  question  of  principal 
and  surety  between  the  defendants  to  be  tried.  Held,  further , 
that  on  this  question,  the  verdict  being  against  the  clear  weight 
.of  the  evidence,  a  new  trial  should  be  granted. 

2.  Acceptance  of  Draft :    presumption.     The  legal  presump- 

tion arising  from  the  acceptance  of  a  draft  is  that  the  acceptor 
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has  funds  of  the  drawer  in  his  hands  with  which  to  pay  it  at 
maturity.  But  as  hetween  the  acceptor  and  the  drawer,  indorser, 
or  other  holder,  for  whose  accommodation  the  acceptance  was 
given,  this  presumption  may  be  rebutted,  and  the  true  relation 
of  the  parties  to  each  other  shown. 

Erbor  from  the  district  court  for  Lancaster  county. 
The  action  there  was  brought  by  the  State  National 
Bank  against  the  plaintifis  in  error  and  defendants  in 
error,  upon  a  draft  drawn  by  Lincoln,  one  of  the 
defendants  in  error,  upon  the  plaintifi  in  error,  endorsed 
by  Lowrey,  Lincoln  &  Co.,  and  cashied  by  the  bank. 
Upon  the  issues  submitted  to  the  jury,  they  found  that 
"  Charles  T.  Trego  and  Thomas  P.  Smith  are  princi- 
pals, and  Thomas  W.  Lowrey  and  W.  C.  Lincoln  are 
surety  for  the  firm  of  Trego  &  Smith/'  Judgment  in 
favor  of  the  bank  and  against  Trego  &  Smith  as  prin- 
cipals, and  Thomas  W.  Lowrey  surety,  Lincoln  not 
being  summoned.  Motion  for  new  trial  overruled. 
Exceptions.    Cause  brought  up  by  petition  in  error. 

Maacn  ^  Whedjon,  for  plaintiffs  in  error. 

The  only  issue  for  trial  was  between  Trego  k  Smith 
and  Thomas  W.  Lowrey,  and  this  issue  is  not  found 
by  the  jury,  but  the  verdict  of  the  jury  does  negative 
a  fact  admitted  by  the  pleadings.  This  the  jury  could 
not  do.     Watts  v.  Oreenlee,  2  Dev.  N".  C.  L.,  87. 

The  verdict  does  not  respond  to  the  issue,  and  is  bad, 
and  no  judgment  should  have  been  rendered  on  it. 
Moody  V.  Kaner,  7  Port.,  Ala.,  218.  Patterson  v.  United 
States,  2  Wheat,  221.  BameU  v.  Watson,  1  Wash., 
Va.,  272.  Garland  v.  Davis,  4  How.,  181.  KUbaum  v. 
Wattrous,  Kirby,  Conn.,  424.  Wood  v.  McGuire,  17 
GkL,  861.  Graves  v.  BaSzy,  24  Miss.,  688.  Parker  v. 
Moore,  1  Mo.,  496.  Broekway  v.  Kinney,  2  Johns,  IST. 
T.,  210.     Vines  v.  Brovmrigg,  2  Dev.  TS.  0.  L.,  687. 
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Kesler  v.  Zimmerschittey  1  Texas,  50.  Hardy  v.  DeLeorty 
6  Texas,  211.  Hall  v.  Tork,  16  Texas,  18.  Bonge  v. 
DawsoUy  9  Wis.,  246. 

The  verdict  must  respond  to  the  issue.  In  this  case 
the  verdict  found  &cts  not  put  ih  issue  by  the  plead- 
ings, and  it  was  so  far  nugatory ;  and  notwithstanding 
this,  the  court  rendered  judgment  upon  these  Jbcts 
against  the  admissions  of  William  0.  Lincoln.  Uniied 
States  V.  Stereoscopic  ShieldSy  Sprague,  465.  Jenkins  v. 
ParkhaUy  25  Ind.,  478. 

The  general  rule  is  that  the  verdict  must  compre- 
hend the  whole  issue  or  issues  submitted  to  the  jury  in 
the  particular  case;  otherwise  the  judgment  founded 
on  it  will  be  reversed.  Wddleton  v.  Qmgleyy  12  If.  J. 
L.  (7  Hals.),  852.  Brown  v.  C%a5e,4Ma8s.,436.  Holmes 
V.  Woody  6  Mass.,  1. 

In  this  suit  it  was  admitted  that  William  0.  Lincoln 
was  the  principal  in  the  draft  or  bill  of  exchange  upon 
which  this  suit  is  brought,  and  that  Trego  &  Smith 
were  accommodation  indorsers.  This  is  shown  by  the 
record.  The  pleadings  exhibit  this  state  of  &cts,  and 
William  C.  Lincoln  swears  to  the  same,  and  there  is 
nothing  in  the  record  or  the  evidence  to  show  or  estab- 
lish a  different  state  of  fitcts;  and  yet  the  ver^ct  of 
the  lurv  finds  that  William  C.  Lincoln,  as  well  as 
We^  were  only  Bureties  for  Trego  &  Smith  on  the 
draft  in  question.  Such  a  verdict  cannot  stand,  and 
th^  judgment  entered  thereon  is  erroneous. 

T.  3f.  Marquett  and  JarMs  E.  PhUpoUy  for  defendants 
in  error. 

On  the  opening  of  the  case  on  trial,  Philpott,  of 
counsel  for  Lowrey,  said :  "  The  firm  of  Lincoln  &  Low- 
rey make  no  defense  against  the  plaintifb'  claim,  how- 
ever much  defense  we  have  ;'*  and  Mason,  of  counsel 
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— 

for  the  defendants,  Trego  &  Smith,  said :  "  We  don't 
claim  that  the  defense  of  Trego  &  Smith  gonstitute  any 
defense  against  the  bank." 

Of  the  issues  joined  at  the  trial  of  this  cause  the  only 
issues  tried  were  those  joined  by  the  pleadings  of  Trego 
&  Smith  and  the  pleadings  of  Thomas  W.  Lowrey,  and 
the  issues  so  joined  are  made  up  of  a  number  of « facts 
therein  affirmed  and  denied,  making  the  actual  issue 
tried  and  submitted  to  the  jury,  stating  it  in  the  lan- 
guage of  Lowrey 's  reply  to  Trego  &  Smith, — "He 
denies  that  the  said  Trego  &  Smith  are  only  accommo- 
dation  indorsers  on  said  draft,  and  he  alleges  they  are 
principals  on  the  same."  And  to  this  issue  the  verdict 
is  responsive,  and  judgment  properly  rendered  upon  it. 
It  did  not  appear  on  the  trial,  nor  does  the  record  dis- 
close it  as  a  fact,  that  Lowrey  stipulated  for  a  judg- 
ment in  favor  of  the  plaintiff  and  against  himself  The 
counsel  for  all  the  defendants  having  said  in  open  court 
that  they  made  no  defense  as  against  the  plaintiffs'  pe- 
tition, and  it  being  one  of  the  issues  tried  whether  Trego 
&  Smith  were  principals  and  Lowrey  &  Lincoln  surety 
for  said  Trego  &  Smith,  it  was  properly  found  by  the 
jury  as  by  them  stated  in  their  verdict.  It  matters  not 
that  William  0.  Lincoln  made  default,  having  fraudu- 
lently endorsed  the  draft ;  it  was  in  keeping  with  hia 
whole  prior  transaction  with  Trego  &  Smith,  that  he 
should  not  only  make  "  default,"  but  also  swear  that 
Trego  A  Smith  were  "accommodation  acceptors  for  him- 
self and  Lowrey,"  a  legal  conclusion  which  the  jury 
by  their  verdict  did  not  find  sustained  by  the  facts. 
Counsel  for  Trego  &  Smith  cite  authority  to  sustain 
their  position,  that  the  jury  cannot  by  their  verdict  neg- 
ative a  fact  admitted  by  the  pleadings.  Having  done 
BO,  can  they  cite  the  facts  admitted  which  the  verdict 
negatives?  They  also  cite  a  number  of  authorities  to 
the  effect  that  a  verdict  which  does  not  respond  to  the 
18 
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issue  is  bad.  Can  they  cite  the  issue,  or  issues,  tried 
to  the  jury  to  which  the  verdict  does  not  respond?  The 
attack  thus  made  on  the  verdict  will  not  be  sustained 
by  Lincoln's  defisiult.  Lincoln's  testimony  that  Trego 
&  Smith  are  accommodation  acceptors,  and  counsel's 
statement  that  Lowrey  stipulated  for  a  judgment  in 
favor  of  the  plaintiflF,  and  especially  so  when  Lincoln's 
testimony  is  impeached  by  many  witnesses  and  coun- 
sel's statement,  is  not  sustained  by  the  record. 

K  the  verdict  did  find  that  William  0.  Lincoln  is  but 
surety  to  Trego  &  Smith,  that  would  not  render  the 
judgment  void,  that  Thomas  W.  Lowrey  is  only  surety. 
For  a  judgment  may  be  void  as  to  one  who  does  not 
appear  (as  Lincoln  in  this  case),  and  good  as  to  him 
who  does  appear.    Mercer  v.  Jamea^  6  Ifeb.,  page  410. 

Laeb,  J. 

The  action  in  the  court  below  was  brought  on  a  draft 
drawn  by  William  C.  Lincoln  and  indorsed  by  the 
firm  of  Lowrey,  Lincoln  k  Co.,  of  which  the  said  Lin- 
coln and  Lowrey  were  members.  Thereupon  the  draft 
was  discounted  by  the  State  National  Bank — ^the  plain- 
tiff below — and  afterwards  forwarded  to  Trego  k  Smith, 
the  drawees,  by  whom  it  was  duly  accepted. 

The  action  waa  against  the  individual  members  of 
the  respective  firms  by  which  the  draft  was  indorsed, 
and  accepted,  and,  with  the  exception  of  Lincoln,  they 
were  all  served  with  summons,  and  answered  the  peti- 
tion. The  plaintifi  in  error  admitted  all  the  material 
allegations  of  the  petition,  but,  as  against  their  co- 
defendants,  Lowrey  and  Lincoln,  alleged  that  their 
acceptance  was  as  an  accommodation  merely,  for  which 
they  had  received  no  valuable  consideration  whatever, 
and  prayed  that,  in  the  judgment  to  be  rendered,  Low- 
rey and  Lincoln  be  held  as  principals,  and  they  as 
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sureties  merely.  Lowrey  in  his  answer  denied  the 
authority  of  Lincoln,  by  whom  the  indorsement  of  the 
draft  was  made,  to  use  the  firm  name  for  that  purpose. 

But,  notwithstanding  Lowrey  had  thus  denied  the  au- 
thority of  his  co-partners  to  so  use  the  firm  name,  when 
the  cas6  was  called  for  trial  he  conceded  his  liability 
under  it  to  the  bank,  and  stipulated  for  judgment 
against  himself  according  to  the  prayer  of  the  petition. 
This  done,  the  only  remaining  question  in  issue  was 
that  of  principal  and  surety  between  Trego  and  Smith 
and  Lowrey,  Lincoln  &  Co. ;  in  other  words,  whether 
Trego  &  Smith  accepted  the  draft  without  considera- 
tion, and  as  an  accpmmodation  simply  to  Lowrey,  Lin- 
coln &  Co. 

Owing  to  the  indefiniteness  of  assignment,  the  only 
one  of  the  alleged  errors  to  be  considered  is  that  which 
alleges  the  verdict  to  be  against  the  evidence  and  the 
law  of  the  case.  Although  there  was  but  this  single 
and  very  simple  question  to  he  settled,  the  trial  was 
allowed  to  take  a  very  wide  range  indeed,  resultingin 
a  most  voluminous  record  of  evidence,  the  greater  part 
of  which  is  entirely  immaterial. 

The  legal  presumption  arising  from  the  unexplained 
acceptance  of  a  draft  doubtless  is,  that  the  acceptor  has 
funds  of  the  drawer  with  which  to  pay  it  at  maturity. 
But,  as  between  the  acceptor  and  the  drawer  and 
indorsers  for  whose  accommodation  the  acceptance  was 
given,  this  presumption  may  be  rebutted,  and  the  exact 
relation  of  the  parties  to  each  other  shown.  Mr.  Story, 
in  his  work  on  Bills  of  Exchange,  sec.  258,  8d  Ed., 
says:  "So  where  a  bill  is  accepted  for  the  mere  accom- 
modation of  the  drawer  or  other  holder  it  is  obvious 
that  such  person  can  have  no  claim  upon  the  acceptor 
under  the  acceptance;  for  as  between  them  no  value 
exists,  or  has  passed.*' 

Now  the  record  shows  very  clearly  that  the  accept- 
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ance  in  question  was  for  the  benefit  of  Lowrey  and 
Lincoln,  and  for  which  Trego  and  Smith  received  no 
value  whatever.  Both  Trego  and  Smith,  as  well  as 
Lincoln,  the  drawer  of  the  draft,  swear  positively  and 
unequivocally,  that  the  acceptance  was  given  merely 
as  an  accommodation,  and  in  pursuance  of  an  arrange- 
ment made  a  few  days  before,  whereby  they  had  agreed 
to  aid  Lowrey  and  Lincoln  in  certain  wheat  transduc- 
tions by  accepting  drafts  for  them,  for  from  two  to  six 
thousand  dollars,  on  sixty  days  time,  and  for  which 
Lowrey  and  Lincoln  were  to  provide  means  of  pay- 
ment. Indeed,  it  is  conceded  that  this  draft  was  dis- 
counted by  the  bank  on  the  indorsement  of  Lowrey 
and  Lincoln,  and  the  proceeds  placed  to  their  credit, 
before  it  was  forwarded  to  Trego  &  Smith  for  their 
acceptance. 

And  as  to  the  fact  that  Lowrey  and  Lincoln  ftir- 
nished  no  means  to  Trego  and  Smith  with  which  to 
pay  the  draft  there  is  no  dispute.  Trego,  Smith  and 
Lincoln  all  swear  that  not  a  dollar  was  famished  for 
that  purpose.  And  even  Lowrey  himself,  in  his  oral 
examination  on  the  witness  stand,  substantially  admit- 
ted this  to  be  so  by  conceding  that  Trego  &  Smith  had 
no  money  then  in  their  hands  belonging  to  Lowrey 
and  Lincoln,  and  that  all  tranaactions  between  the  tu>o  firms 
had  been  setUed. 

The  verdict,  so  fiir  as  it  relates  to  the  question  of  . 
principal  and  surety — ^ihe  only  matter  in  dispute — is 
clearly  against  the  evidence,  and  for  that  reason  alone 
must  be  set  aside,  and  a  new  trial  awarded. 

Bbvbbsbd  ahd  bimahdhd. 

Cobb,  J.  did  not  sit  in  this  caae,  having  been  of 
counseL 
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Mbbghants  Bane,  plaintiff  in  bbbob,  v.  Stbwabi 


nsfe 


MoCoNiGA  bt  al.,  defendants  in  BBBOB.  |»  18g 

Trust  Estate:  dsolabatiozts  ov  tbustsx  cokcxbkiko:  oom- 
FSTBircT  OF.  In  support  of  an  alleged  conveyance  of  real 
estate  by  one  Lincoln  and  wife  "to  George  P.  Eaton,  as  cashier, 
agent,  and  trustee  of  said  bank  and  in  trust  for  said  bank,"  the 
defendants  offered  in  evidence  a  deed  from  said  Lincoln  to 
George  P.  Eaton,  not  as  "cashier,  agent,  and  trustee  ",  but  .in 
his  individual  capacity,  and  for  aught  that  appeared  for  his  own 
individual  use  and  benefit.  The  deed  was  admitted  in  evidence 
against  objection  by  the  bank  on  the  ground  of  incompetency. 
Held,  error.  Held,  cUao,  that  the  oral  declarations  of  Eaton, 
made  subsequently  to  the  conveyance,  were  incompetent  as 
evidence  against  both  Lincoln  and  the  bank  to  establish  the 
character  of  the  alleged  trust. 

Action  in  the  district  court  for  Lancaster  county 
upon  two  promissory  notes,  one  being  for  $2,000  and 
one  for  |3,000,  executed  by  S.  McConiga,  Wm.  0. 
Lincoln,  W.  F.  Chapin,  and  McConiga  &  Lincoln. 
The  defense  to  the  action  is  set  forth  in  the  opinion. 
Upon  the  issues  presented  the  jury  returned  a  verdict 
for  the  defendants,  and  the  plaintiff  brought  the  cause 
up  by  a  petition  in  error. 

T.  M.  Marquetty  for  plaintiff  in  error.  ' 

It  is  not  pretended  that  George  P.  Eaton  had  any 
authority  from  the  board  of  directors  to  secure  this 
mill  property  in  payment  and  release  McConiga.  Mer- 
chants  Bank  v.  liudolf,  5  ilfeb.,  686.  ^Nothing  short  of 
payment  or  an  appropriation  of  property  to  payment 
would  release  the  defendant.  Hodge  v.  Bank^  22  Gratt., 
51.  Olney  v.  Ghadsy^  7  Shode  Island,  224.  27.  &  v. 
CSty  Banky  21  Howard,  858.  Peninsular  Bank  v.  Hanmsr^ 
14  Mich.,  208.  Daniels  09  Negotiable  Notes,  297. 
Banks  v.  Haskell,  51  K  H.,  116. 
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Jamts  E.  PkUpott  and  Braum,  Marshall  ^  Brown^  for 
defendants  in  error. 

1.  When  one  of  two  co-partners  purchases  the 
interest  of  the  other  in  the  partnership  property,  and 
assumes  and  agrees  to  pay  the  partnership  debts,  as  to 
such  debts  the  former  becomes,  in  equity,  the  principal 
debtor,  and  the  latter  a  surety,  and  this  relationship  a 
firm  creditor,  having  notice  of  the  agreement,  is  bound 
to  observe.  Oolgrove  v.  TdUman^  67  M".  Y.,  95.  Frow^ 
Jacobsi  ^  Go's  Estate^  73  Pa.  St.,  459.  Brandt  on  Sure- 
tyship and  Guaranty,  Sees.  261-262. 

2.  K,  under  such  circumstances,  the'  creditor  parts 
with  any  securities,  or  any  property  or  ftmd,  which  he 
would  be  entitied  to  apply  in  discharge  of  his  debt,  the 
surety  becomes  exonerated  to  the  extent  of  the  value 
of  such  securities.  The  securities  which  the  creditor 
is  entitled  to  apply  in  discharge  of  his  debt  he  is  bound 
to  apply,  or  to  hold  them  as  trustee,  ready  to  be  applied 
for  the  benefit  of  the  surety.  CuRum  v.  Emarmdj  1 
Ala.,  28.  Brandt  on  Suretyship  and  Guaranty,  Sec. 
261.  2  Vol.  Daniel  on  Negotiable  Instruments,  289- 
290. 

8.  K  the  conveyance  by  Lincoln  had  b^een  made 
directiy  to  the  bank  instead  of  George  P.  Eaton,  its 
cashier,  it  would  not,  in  the  light  of  the  foregoing 
authorities,  be  seriously  contended  that  McConiga  is 
not  entitled  to  a  credit  on  these  notes  to  the  amount  of 
the  property  conveyed.  This  property,  instead  of  being 
conveyed  to  the  bank,  was  conveyed  to  its  cashier,  who 
is  the  executive  o£B.cer  of  the  bank,  through  whom  and 
by  whom  the  whole  monied  operation  of  the  bank,  in 
paying  or  receiving  debts,  or  discharging  or  transferring 
securities,  is  conducted.  FUckner  v.  Bank  of  the  TJ.  S., 
8  Wheat.,  300-361.  Angell  and  Ames  on  Corpora- 
tions, Sec.  299. 
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4.  The  question  as  to  whether  George  P.  Eaton,  in 
receiving  and  transferring  this  property  waq  acting  in 
his  individual  capacity  or  as  cashier  and  agent  of  the 
bank,  is  a  question  of  fact  for  the  jury,  and  upon  this 
question,  as  upon  all  others  properly  submitted  to  them, 
their  finding  will  not  be  reversed  if  there  is  any  evidence 
to  support  it  CaliweU  v.  Mohawk  Valley  £ank,  64 
Barb.,  888.  Thxmpsm  v.  Bell,  10  Exch.,  10.  1  Vol. 
Fisher's  Digest,  682.  Blackburn  v.  Ostrander^  5  Neb., 
219.  TheA.^N.  R.  R.  Co.  v.  Washburn,  6  Neb.,  117. 
Morse  on  Banks  and  Banking,  680. 

Lakb,  J. 

In  the  consideration  of  this  case  I  shall  confine  myself 
mainly  to  two  points  made  in  the  motion  for  a  new 
trial,  viz.:  1st  That  the  court  erred  in  the  admission  of 
certain  evidence  to  the  jury;  and,  2d,  that  the  verdict 
was  not  warranted  by  the  evidence. 

The  action  against  the  defendants  below  was  brought 
upon  two  promissory  notes  signed  by  all  the  defend- 
ants as  principals.  It  was  answered,  however,  by  the 
defendant  Chapin,  and  it  seems  to  be  conceded,  that  he 
was  in  truth  only  a  surety  for  the  other  defendants, 
which  fact  was  well  understood  by  the  plaintiff. 
McConiga  answered,  in  substance,  that  notwithstand- 
ing he  was  a  principal  on  the  notes,  an  arrangement 
had  been  made  between  him  and  his  co-maker,  Lincoln, 
soon  after  they  were  given,  by  which  the  latter  had 
agreed,  for  a  valuable  consideration,  to  pay  them  and 
save  him  harmless  therefrom,  which  arrangement  was 
well  known  by  the  plaintiff.  And  both  Chapin  and 
McConiga  urge  as  a  defense,  that  with  a  foil  knowledge 
of  their  relationship  to  the  notes,  the  bank  accepted  a 
conveyance  of  certain  real  ^estate  from  Lincoln  to  its 
cashier,  George  P.  Eaton,  as  security  for  their  payment^ 
and  that  by  reason  of  the  bank  having  misapplied  such 
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security  to  their  injury  they  were  released  from  all 
liability  thereon.  The  following  quotation  from  one  of 
the  answers  will  show  clearly  the  character  of  this 
defense:  "That  on  the  15th  day  of  April,  a.d.  1874, 
the  said  Lincoln  was  seized  in  fee  simple  of  the  follow- 
ing vcstate  situate  in  the  city  of  Lincoln,  county  of 
Lancaster,  and  state  of  Nebraska,  to-wit :  lots  one,  two, 
three,  four,  five,  and  six,  in  block  one  hundreii  and 
fifteen.  That  said  property  at  the  said  date,  and  ever 
since,  was  and  now  is  worth  the  sum  of  sixteen  thousand 
dollars,  and  that  on  the  said  date,  to-wit:  the  15th  day 
of  April,  1874,  the  said  Lincoln  and  Nora  Lincoln,  his 
wife,  by  their  deed  in  fee  simple,  duly  executed  and 
delivered,  conveyed'  to  the  said  George  P.  Eaton,  as 
cashier,  agent,  and  trustee  of  said  bank,  and -in  trust 
for  said  bank,  the  above  described  property.  That  said 
conveyance  of  said  lots  was  made  by  the  said  Lincoln, 
as  aforesaid,  to  the  said  George  P.  Eaton,  as  aforesaid, 
as  a  security  to  said  bank  for  the  payment  to  said  bank 
of  the  said  notes,  in  pursuance  of  the  said  agreement 
between  said  Lincoln  and  McConiga,  and  that  the 
said  property  so  conveyed  was  of  sufficient  value  to 
pay  said  notes  in  full,  and  a  great  deal  more."  This  is 
followed  by  a  definite  charge  of  misapplication  of  this 
security  by  the  bank  by  a  conveyance  of  the  property  to 
one  Charles  T.  Trego. 

The  reply,  in  addition  to  taking  issue  upon  this 
answer,  sets  up  the  third  section  of  chapter  twenty-five 
of  the  General  Statutes  in  bar.  By  this  section  it  is 
enacted  that  "no  estate  or  interest  in  land,  other  than 
for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  or  surfeudered  or  declared,  imless 
by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing,  subscribed  by  the  party  creating,  granting, 
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aseigning,  sturendering,  or  declaring  the  same."     Gen. 
Stat,  8J»2. 

It  has  been  observed  that  by  the  allegations  of  the 
answer  an  absolute  conveyance  of  the  lands  in  question 
to  "Gteorge  P.  Eaton,  as  cashier y  agenty  and  trustee'*  of 
the  bank,  is  charged;  and,  in  addition,  substantially, 
that  the  conveyance  was  as  a  special  security  for  the 
payment  of  the  notes  in  controversy.  If  all  this  were 
true  an  express  trust  was  thereby  created  by  Lincoln 
himself,  and  which  the  bank  was  bound  to  execute. 
To  maintain  the  issues  on  their  part  the  defendants 
offered  in  evidence  a  deed  of  said  lands  from  Lincoln 
and  wife  to  Gteorge  P.  Eaton,  not  "as  cashier,  agent, 
and  trustee  of  said  bank,"  nor,  so  far  as  disclosed  by 
the  instrument,  as  a  security  for  the  payment  of  these  ' 
notes,  but  to  him  in  his  individual  capacity,  and  for  his 
own  use  and  benefit.  An  objection  to  tiie  admission 
of  this  deed  was  mUde  on  the  ground  of  incompetency. 
This  objection  was  overruled,  and,  as  we  think,  errone- 
ously. Most  clearly  this  deed  was  not  the  character  of 
instrument  described  in  the  defendant's  answer,  nor 
did  it  tend  to  prove  the  conveyance  which  the  defend- 
ants had  alleged.  And  perhaps  it  should  be  stated 
further  that  this  objection  to  this  deed  was  not  obviated 
by  .the  production  of  any  other  written  instrument 
showing  that  Eaton  took  the  land  in  the  capacity 
charged,  or  that  the  purpose  of  Lincoln  in  making  the 
conveyance  was  to  secure  the  payment  of  the  notes  in 
question.  The  sole  support  of  the  allegations  of  the 
answers  as  to  the  purpose  for  which  Lincoln  made  the 
conveyance,  relied  on  by  the  defendants,  consisted  of 
certain  oral  declarations  said  to  have  been  afterwards 
made  to  them  by  Eaton.  Clearly,  the  trust  could  not 
be  established  in  this  manner.  Its  character,  if  one 
were  in  fact  created,  was  fixed  by  the  agreement  and 
understanding  between  Lincoln  and  Eaton  at  the  time 
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of  making  the  conveyance,  and  not  by  Eaton's  subse- 
quent oral  declarations  as  to  the  purpose  for  which  he 
held  the  land,  by  which  declarations  neither  Lincoln 
nor  the  bank  could  be  bound.  Several  other  deeds 
which  were  wholly  incompetent  were  erroneously 
admitted  in  evidence,  against  objections,  but  it  is  unne- 
cessary to  refer  particularly  to  them  in  this  opinion. 

That  the  verdict  was  not  warranted  by  the  evidence 
is  perhaps  sufficiently  apparent  from  what  has  already 
been  said.  As  before  shown,  the  defendants  relied 
solely  upon  Eaton's  oral  declarations  made  subsequently 
to  the  sale,  to  establish  the  alleged  trust;  not  as  against 
Eaton  himself,  but  as  against  Lincoln,  the  grantor,  on 
tiie  one  hand,  and  the  bank,  of  which  Eaton  was  cash- 
,  ier,  on  the  other.  Besides  the  testimony  as  to  these 
declarations,  there  was  not  a  particle  of  evidence  to 
show  that  the  conveyance  of  the  property  to  Eaton  waa 
intended  as  a  security  for  the  payment  of  the  notes  in 
controversy.  And  as  to  these  declarations,  not  only 
were  they  wholly  incompetent  under  the  statute  of 
frauds  to  establish  the  trust,  but  they  were  likewise 
incompetent  under  the  ordinary  rules  of  evidence  to 
bind  either  Lincoln  or  the  bank.  As  to  the  former,  it 
cannot  be  seriously  claimed  that  he  could  be  bound  by 
what  Eaton  might  have  said  of  the  sale  in  his  absence, 
and  to  which  he  had  in  nowise  assented.  And  as  to 
the  latter,  the  declarations  not  being  within  the  scope 
of  his  authority  eitiier  as  cashier  or  trustee  of  the  bank, 
they  vere  not  binding  upon  it,  and  ought  to  have  been 
kept  from  the  jury. 

For  these  reasons  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remakded. 

Cobb,  X,  having  been  of  counsel  in  the  court  below, 
did  not  sit. 
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The  Nebraska  Railway  Company,  plaintiff  in  beror,       ^  ^-t^j, 

89    54g 

~8    251 
43      94 


V.  Henry  C.  Lett,  defendant  in  error.  iJLJff 

'  8    251 


1-  Partnership:  bailroad  corporation:  orricBRs.  L.  was 
president  of  the  B.,  Ft.  K.  &  P.  R.  R.  Co.  from  1869  to  October, 
1876,  and  in  1871  became  a  member  of  a  construction  company 
to  complete  the  road,  the  construction  company  to  take  all  the 
assets,  assume  the  debts,  and  pay  all  claims  and  expenses  of  the 
corporation.  In  1875  the  B.,  Ft.  K.  &  P.  R.  R.  Co.  was  merged 
in  the  Nebraska  Railway  Co.  In  an  action  by  L.  against  the 
latter  company  for  the  value  of  services  performed  by  him  as 
president  of  the  B.,  Ft.  K.  &  P.  R.  R.  Co.  from  1871  to  1876,  in 
procuring  the  right  of  way  and  promoting  the  interests  of  the 
corporation,  held,  that  he  could  not  recover,  he  as  a  member  of 
the  construction  company  having  assumed  to  pay  for  such  services. 

2.    .    The  two  leading  features  of  the  contract  of  partnership 

are  a  common  interest  in  the  stock  of  the  company,  and  a  per- 
sonal responsibility  for  the  partnership  contracts. 

3.    :    LIABILITY  OF  PARTNERS.     Each  individual  member  of 

a  partnership  is  answerable  in  solido  for  the  whole  amount  of 
the  partnership  debts,  without  regard  to  the  proportion  of  his 
interest,  or  the  nature  of  the  contract  between  him  and  his 

co-partners. 

« 

Error  from  the  district  court  for  Lancaster  county. 
The  case  is  stated  in  the  opinion. 

0.  P.  Masm,  for  plaintiff  in  error. 

1.  The  court  erred  in  its  instruction  to  the  jury  and 
in  not  instructing  the  jury  as  to  the  legal  effects  of  the 
construction  contract,  as  requested  by  plaintiff  in  error. 
Beatty  V.  GateSy  4  Ind.,  154.  Myer  v.  Midland  P.  B.  B.y 
2  Neb.,  889.  Arctic  Fire  Ins.  iJo.  v.  AmUn,  69  N.  Y., 
470.  The  testimony  shows  that  there  is  nothing  to  be 
done  or  that  could  be  done  as  president  after  the  road 
was  turned  over  to  the  construction  company,  more 
than  four  years  prior  to  filing  of  petition,  except  what 
was  done  pursuant  to  the  terms  of  said  contract,  and 
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by  the  terms  thereof  without  compensation  from  the 
railroad  company.  The  testimony  also  shows  that 
whatever  services  were  rendered  or  supplies  furnished 
by  plaintiff,  aside  from  those  done  as  president  or 
director,  were  done  for  the  sole  benefit  of  the  plaintiff's 
firm,  and  by  him  as  a  member  thereof. 

Plaintiff  being  a  member  of  the  construction  com- 
pany was  bound  by  the  provisions  of  the  construction 
contract,  including  the  performance  of  services,  the 
payment  therefor,  and  the  assumption  of  indebtedness 
of  the  railroad  company.  Parsons  on  Contracts,  145. 
Converse  v.  Shambayghy  4  Neb.,  878.  Vocrhees  v.  Jones^ 
5  Dutch.,  270.  And  any  evidence  varying  or  contra- 
dicting the  terms  of  the  construction  contract  were 
inadmissible.  Smith  v.  Moymhan^  4A  Cal.,  55,  and  cases 
cited.  Reynolds  v.  Magness,  2  Ired.  (N.  C),  30.  N.  0. 
Etc,  B.  B.  V.  Pressleyy  45  Miss.,  66. 

2.  By  the  terms  of  the  construction  contract,  all 
indebtedness  of  the  railroad  company  was  assumed  by 
the  construction  company,  and  plaintiff  being  a  party 
to  the  contract  assented  to  the  novation,  and  thereby 
released  the  railroad  company,  and  the  indebtedness  to 
the  railroad  company  was  extinguished.  Butterfield  v. 
Hdrtsfiomj  7  N.  H.,  848.  Ouxon  v.  ChadUy,  8  Bam. 
and  Cress.,  591. 

8.  When  the  construction  company  settled  with  the 
railroad  company,  and  surrendered  the  contract,  the 
plaintiff  was  bound  by  the  settlement  Noyes  i?.  N.  H. 
B.  -R.,  40  Conn.,  1.  Pierson  v.  Hooker^  8  Johns.,  68. 
Story  on  Partnership,  §115  and  cases  cited.  1  Parsons 
on  Contracts,  26,  and  ^2ases  cited.  Moreover,  by  the 
terms  of  the  contract,  the  firm  of  which  he  was  a 
member^  with  his  assent,  received  payment,  and  plain- 
tifi*'s  remedy,  if  he  did  not  receive  his  share,  was  against 
the  firm.  Noyes  v.  B.  B.  Oo.'j  Supra. 
V  4.    Whatever  agreement  plaintiff  had  with  the  rail- 
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road  company  to  perform  the  same  service  to  be  per- 
formed by  the  construction  company  was  merged  in 
the  constmction  contract.  Howard  v.  W.  ^  S.  JR.  -B., 
1  GilL,  811.  Mvnfard  v.  WUsm,  15  Mo.,  540.  MUer 
V.  JUaier^  4  Pa.  St,  820.    Chitty  on  Contracts,  9. 

Lamby  BiJlingaley  ^  Lcmbertacnj  for  defendant  in 
error. 

In  answer  to  the  first  point  made  by  plaintiff  in  error, 
that  nothing  was  done  or  could  be  done  by  Mr.  Lett,  as 
president,  id^er  the  road  was  turned  over  to  the  con- 
struction company,  we  say: 

1.  That  the  construction  contract  did  not  wipe  out 
the  railroad,  but  left  it  in  existence  with  a  board  of 
directors,  a  president,  and  superintendent. 

2.  The  construction  contract  was  not  altogether 
one-sided,  by  the  terms  of  which  Converse,  McCann  k 
Co.  were  to  do  everything  and  the  railrqad  company 
nothing;  but  the  contract  imposed  upon  the  railroad 
company  important  duties,  which  required  the  existence 
and  labors  of  a  president  and  board  of  directors. 

8.  Hence  we  say  that  Mr.  Lett,  as  president,  either 
by  the  terms  of  the  construction  contract,  or  outside  of 
the  contract,  performed  services  for  the  railroad  com- 
pany which  neither  Converse,  McCann  &  Co.,  or  he  as 
a  member  of  Converse,  McCann  k  Co.,  was  bound  to 
perform.  Mr.  Lett's  services  as  president  of  the  rail- 
road company  were  of  such  a  character  as  forbid  him 
rendering  them  under  an  employment  or  pay  from 
Converse,  McCann  k  Co.,  who  were  building  this  road 
by  contract,  and  having  everything  turned  over  to 
them.  Public  policy,  the  rights  of  the  state,  the  public, 
the  corporation,  and  each  individual  stockholder,  forbid 
such  an  arrangement 

The  contract  is  for  seventy-five  miles  of  road  in  two 
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years.  There  must  be  two  parties  at  least  to  every 
contract  Who  was  to  act  for  the  railroad?  Corpora- 
tions can  do  business  only  through  agents.  [Gen.  Stat, 
186,  sec.  80.] 

4.  Sections  185, 186,  and  187  [Gen.  Stat.,  200],  and 
all  that  portion  of  the  law  relating  to  railroads,  grant 
unusual  privileges  and  powers,  and  confer  important 
and  responsible  duties  upon  such  corporations,  both 
during  the  period  of  construction  and  after  the  roads 
are  completed,  and  the  statute  and  the  law  have  attached 
grave  consequences  to  the  corporation,  and  to  the 
stockholders  as  well,  in  case  of  non-performance  of 
these  duties,  and  the  corporation  cannot  absolve  itself 
from  these  duties  without  consent  of  the  state;  and 
with  these  considerations  in  view  we  come  to  the  con- 
sideration of  the  construction  contract: 

(a).  Mr.  Lett,  as  president,  procured  rights-of-way, 
depot  grounds,  gravel  beds,  and  stone  quarries.  The 
president  attended  to  the  issuing  of  bonds,  stocks,  and 
the  execution  of  mortgages,  ^'  and  did  all  other  acts  in 
the  construction  of  road  and  location  of  line." 

(6).  The  railroad  company  was  to  procure  subsidies, 
donations,  subscriptions,  and  lands,  and  turn  them  over 
to  the  construction  company. 

(e).  It  must  have  officers  to  inspect  the  work  and 
see  if  the  construction  company  complied  with  its  part 
of  the  contract.  There  were  many  stockholders  in 
the  railroad  company  not  in  the  construction  company. 
Nemaha  county  had  $60,000  worth  of  stock  in  the 
railroad  company,  and  no  interest  in  the  construction 
company.  Hence  the  officers  of  the  railroad  company 
were  necessary  to  the  protection  of  those  stockholders 
unrepresented  in  the  construction  company. 

(dy  The  above  mentioned  services  could  only  be 
performed  by  the  railroad  company;  and  inasmuch  as 
the  state  had  granted  the  railroad  compaliy  an  impor- 
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tant  franchise,  also  20,000  acres  of  land,  and  !N'emaha 
county  had  granted  bonds  to  a  large  amount  condi- 
tioned on  the  completion  of  the  road,  the  railroad 
company  were  bound  to  employ  officers  to  carry  out 
the  purposes  of  its  creation. 

6.  The  question  whether  these  services  were  ren- 
dered to  the  railroad  company  or  to  Converse,  McCann 
&  Co.,  or  whether  any  services  were  rendered  by  Mr. 
Lett  other  than  those  which  the  construction  company 
were  to  perform,  were  put  directly  in  issue  by  the 
pleadings,  and  under  the  instructions  of  the  court  the 
issue  upon  this  point  was  found  by  the  jury  in  £EtvOr  of 
the  defendant  in  error. 

Maxwell,  Ch.  J. 

On  the  thirteenth  day  of  December,  1875,  the  Brown- 
ville.  Fort  Kearney  &  Pacific  Railway  Company  and 
the  Midland  Pacific  Railway  Company  were  consoli- 
dated, the  new  company  taking  the  name  of  the 
Nebraska  Railway  Company.  In  November,  1877,  the 
defendant  coitimenced  an  action  against  the  Nebraska 
Railway  Company  for  the  value  of  services  rendered  by 
him  as  president  of  the  Brownville,  Port  Kearney  & 
Pacific  Railway  Company  from  September  18, 1871,  to 
October  18, 1875,  in  securing  the  right  of  way  for  and 
in  aiding  in  the  construction  of  said  B.,  Ft.  K.  A;  P.  R. 
R.  The  defendant  recovered  a  judgment  in  the  court 
below  for  the  sum  of  $7,500.  The  cause  is  brought 
into  this  court  by  petition  in  error.  On  the  trial  of  the 
cause  the  following  articles  of  agreement  were  intro- 
duced in  evidence. 

"Articles  of  agreement  made  and  concluded  this 
18th  day  of  September,  1871,  by  and  between  Benj 
E.  Smith  and  William  Dennison  of  Columbus,  state  of 
Ohio,  and  J.  N.  Converse  of  Union  City,  state  of  Indi- 
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ana,  and  sach  others  as  may  hereafter  be  associated 
with  them  of  the  first  part,  and  the  Brownville,  Fort 
Kearney  and  Pacific  Eailroad  Company,  a  company 
organized  under  the  laws  of  the  state  of  Nebraska, 
party  of  the  second  part,  WUneaseth:  That  the  said  party 
of  the  first  part  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  mentioned,  do  for 
themselves,  their  heirs,  executors,  administrators  and 
assigns,  covenant,  promise,  and  agree  to  and  with  the 
said  party  of  the  second  part,  t^eir  successors  and 
assigns,  by  these  presents,  that  they  the  said  party  of 
the  first  part  shall  and  will  take  and  accept  the  road 
bed  of  the  party  of  the  second  part  in  its  present  unfin- 
ished condition,  being  partly  graded,  and  together 
with  all  the  ties  which  they  may  have  purchased ;  said 
road  extending  from  Brownville,  iN'ebraska,  westward  to 
the  west  line  of  Gage  county,  and  that  they  will  within 
two  years  from  the  date  of  these  presents,  complete 
the  grading,  tieing,  bridging,  ironing,  and  equipment  of 
said  Brownville,  Fort  Kearney  and  Pacific  Railroad  to 
the  west  line'  of  Ghige  county,  Ifebraska,  a  distance  of 
about  seventy-five  miles,  and  will  furnish  all  the  rails, 
chairs,  fishplates,  spikes,  and  other  materials  that  may 
be  necessary  to  construct  a  railroad  of  narrow  or  three 
feet  guage,  or  a  railroad  of  the  ordinary  guage  of  four 
feet  eight  and  one-half  inches,  at  the  option  of  the 
party  of  the  first  part. 

^^Kthe  said  party  of  the  first  part  concludes  to  con- 
struct a  narrow  gauge  road,  then  the  iron  rails  shall 
weigh  not  less  than  thirty-two  pounds  to  the  lineal 
yard,  and  if  the  same  be  of  the  ordinary  gauge  the 
rails  shall  weigh  not  less  than  forty-five  pounds  to  the 
lineal  yard.  That  the  party  of  the  first  part  sfioU  secure 
and  pay  for  aU  rights  of  way  hereafter  to  be  obtained, 
also  for  the  engraving  or  printing  of  all  stocks  or  bonds, 
and  the  stamping  and  recording  of  the  mortgage  given 
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to  secure  the  same.  The  partj  of  the  first  part  further 
agrees  to  furnish  all  the  necessary  locomotives,  box 
cars,  passenger  and  freight  cars,  which  equipments  in 
rolling  stock  shall  not  be  less  than  f  1,000  per  mile  in 
value,  and  such  equipmeints  to  correspond  with  the 
gauge  which  may  be  adopted  by  said  party  of  the  first 
part.  Said  party  of  the  first  part  do  further  promise 
and  agree  to  build  all  necessary  sidings,  switches,  and 
frogs  (said  sidings  to  measure  same  as  main  track), 
engine  houses,  passenger  and  freight  depots,  repair 
shops,  water  tanks,  etc.,  and  to  pay  to  the  said  party 
of  the  second  part,  or  on  its  behalf,  all  of  the  indebt- 
edness of  the  same  of  every  nature  which  has  been 
incurred  in  grading  and  constructing  said  railroad, 
provided  said  indebtedness  shall  not  exceed  the  sum  of 
$50,000.  And  said  party  of  the  first  part  further  agrees 
to  iron  and  equip  ten  miles  of  said  road  from  Brown- 
ville  westward  on  or  before  the  first  day  of  December, 
1871.  It  is  fiirther  understood  that  the  party  of  the 
first  part  shall  not  be  required  to  construct  said  road 
beyond  the  distance  of  ten  miles  faster  than  they  may 
be  able  to  sell  the  first  mortgage  bonds  hereinafter 
referred  to  at  not  less  than  seventy  cents  on  the  dollar 
with  accrued  interest,  unless  they  may  prefer  so  to  do. 
In  consideration  whereof  the  said  party  of  the  second 
part  does  hereby  promise  and  agree*to  exercise  their 
authority,  so  far  as  their  ofiicial  acts  may  be  necessary, 
in  securing  the  right  of  way,  depot  grounds,  gravel 
beds,  stone  quarries,  etc.,  the  issuing  of  stocks,  bonds, 
and  mortgages  as  the  party  of  the  first  part  may  from 
time  to  time  direct,  provided  the  party  of  the  first  part 
shall  pay  aU  expenses  necessary  for  the  same.  Said  party 
of  the  second  part  shall  do  and  perform  all  other 
official  acts  necessary  in  the  location  and  construction 
of  the  line  of  said  road  as  the  party  of  the  first  part 
shall  direct  Said  party  of  the  second  part  for  them- 
19 
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selves,  their. successors  and  assigns,  do  farther  promise 
and  agree  to  issue  to  the  said  party  of  the  first  part  the 
stock  of  said  company  to  an  amount  equal  to  the  sum 
of  $20,000  per  mile,  and  deposit  the  same  with  G. 
Moody,  Esq.,  of  Columbus,  Qhio,  as  trustee,  to  be  by 
him  delivered  to  the  party  of  the  first  part  as  soon  as 
ten  miles  of  iron  has  been  laid  and  rolling  stock  put 
on  same,  as  heretofore  specified  in  this  agreement,  on 
said  Brownville,  Fort  Kearney  &  Pacific  Railroad: 
Provided^  That  the  stock  issued  or  to  be  issued  to 
Brownville  precinct  to  the  amount  of  one  hundred 
thousand  dollars,  and  sixty  thousand  dollars  to  be  issued 
to  the  city  of  Brownville,  and  the  amounts  of  stock 
necessary  to  be  issued  to  bona  fde  subscribers  to  the 
capital  stock  of  said  company,  and  which  has  been  or 
may  hereafter  be  paid  up  in  full,  shall  be  and  are  hereby 
excepted  out  of  the  amount  to  be  so  deposited  with  said 
trustee;  and  no  more  stock  shall  be  issued  by  said 
company  except  by  consent  and  request  of  the  party  of 
the  first  part.  Said  party  of  the  second  part  do  fur- 
ther agree  to  execute  and  deliver  to  the  said  party 
of  the  first  part  "first  mortgage  bonds"  of  the  said 
party  of  the  second  part  to  the  amount  of  twelve 
thousand  dollars  per  mile  on  said  railroad  for  a  dis- 
tance of  seventy-five  miles :  Provided,  That  if  said  party 
of  the  first  part  shall  determine  to  build  said  road  of 
the  ordinary,  or  four  feet  eight  and  one-half  inch  guage, 
the  said  party  of  the  second  part  shall  issue  and  deliver 
to  said  party  of  the  first  part  first  mortgage  bonds  on 
said  road  to  the  amount  of  twenty  thousand  dollars  per 
mile.  Which  bonds  shall  be  secured  by  a  mortgage  upon 
the  road  bed,  rolling  stock,  franchises,  etc.,  of  said 
railroad,  and  shall  be  payable  in  gold  coin  of  the 
United  States,  in  not  less  than  twenty  years,  and  shall 
be  at  seven  per  cent  interest  per  annum,  payable  in 
like  coin  semi-annually;  principal  payable  in  New  York 
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City  and  at  other  places,  as  said  party  of  the  first  part 
may  direct;  said  bonds  to  be  prepared  and  executed  as 
the  party  of  the  first  part  may  direct,  and  delivered  to 
the  trustee  named  in  said  bonds,  to  be  by  him  delivered 
to  said  party  of  the  first  part  from  time  to  time  as  they 
may  require  in  the  construction  of  said  railroad.  Said 
party  of  the  second  part  do  further  agree  that  they  may 
deliver  to  said  party  of  the  first  part  fifty-two  thousand 
dollars  of  "Brownville  precinct  bonds,"  now  in  New 
York,  on  their  payment  of  the  amount  due  Johnson  & 
Brown  on  same,  which  is  a  part  of  the  indebtedness 
of  said  party  of  the  second  part  heretofore  referred  to, 
and  they  also  agree  to  deliver  to  said  party  of  the  first 
part  the  further  sum  of  thirty  thousand  dollars  in  like 
bonds  now  in  the  possession  of  the  said  party  of  the 
second  part.  Said  party  of  the  second  part  do  further 
promise  and  agree  to  and  with  the  party  of  the  first 
part  to  set  over,  transfer,  assign,  and  deliver  to  the  said 
party  of  the  first  part  all  donations,  subscriptions,  or 
subsidies  of  every  character,  either  of  money,  lands, 
or  property  that  may  have  been  heretofore  or  which 
shall  hereafter  be  obtained  by  said  party  of  the  second 
part,  as  fast  as  they  shall  come  in  possession  of  the 
same,  except  sixty  thousand  dollars  voted  by  the  city 
of  Brownville  to  said  company,  and  such  bonds  and 
money  as  have  already  been  paid  in  and  expended  on 
said  railroad  and  in  connection  therewith;  said  party 
of  the  first  part  to  have  the  free  use  of  the  road  and 
equipments  until  the  completion  of  this  contract  Said 
party  of  the  first  part  agree  to  pay  the  indebtedness  of 
the  company,  not  exceeding  fifty  thousand  dollars, 
within  sixty  days  from  the  date  of  these  presents;  and 
upon  the  delivery  to  the  said  party  of  the  first  part  of 
the  precinct  bonds  of  Brownville  precin'ct,  heretofore 
referred  to,  said  party  of  the  second  part  agree  to  pay 
all  other  indebtedness  over  and  above  fifty  thousand 
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dollars,  if  any  such  there  be,  within  ten  days  from  the 
date  of  these  presents.  It  is  expressly  understood  that 
under  this  agreement  the  party  of  the  second  part  turn 
over  and  are  to  turn  over  to  the  party  of  the  first  part 
all  the  property  owned  and  assets  acquired  or  to  be 
acquired  by  said  company,  with  the  exceptions  herein- 
before stated,  and  that  the  company  may  perform 
such  official  duties  as  may  be  necessary  for  a  board  of 
directors,  and  that  all  expenses  or  outlay  required  shall  be 
borne  by  the  party  of  the  first  part:  Promdedy  that  the 
board  of  directors  shall  receive  no  compensation  for 
taking  any  official  action  where  the  same  is  attended 
with  no  expense.  It  is  expressly  stipulated  and  guar- 
anteed  by  the  party  of  the  second  part,  that  the  fifty-two 
thousand  dollars  of  bonds  with  Johnson  &  Brown,  of 
New  York,  cannbt  be  sold  for  less  than  fifty-seven  cents 
on  the  dollar,  with  interest  at  eight  per  cent  on  their 
fiice  from  February  28, 1871,  and  that  said  bonds  can 
be  redeemed  at  any  time  by  the  payment  of  twenty-six 
thousand  dollars,  with  interest  at  the  rate  of  eight  per 
cent  per  annum  from  February  28, 1871,  and  that  said 
sum  of  twenty-six  thousand  dollars  need  not  be  paid 
until  said  bonds  are  sold.  That  the  remaining  indebt- 
edness does  not  exceed  twenty-two  thousand  dollars." 

This  contract  is  signed  by  Smith,  Dennison,  and 
Converse,  for  the  party  of  the  first  part,  and  by  the 
Brownville,  Fort  Kearney  &  Pacific  Railroad  Company, 
by  its  attorney  in  fact,  whose  action  was  fdlly  ratified 
by  the  board  of  directors  of  said  corporation  on  the 
20th  day  of  September,  1871. 

The  plaintiff  in  error  set  up  the  foregoing  contract 
in  its  answer  as  a  defense  to  the  action,  and  alleged 
that  the  defendant  in  error  was  a  member  of  the  con- 
struction company,  parties  of  the  first  part  in  the  above 
instrument,  and  as  such  had  agreed  to  pay  all  expenses 
incurred  by  said  corporation  in  procuring  the  right  of 
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way,  or  other  exercise  of  its  corporate  power.  The 
defendant  in  error  (plaintiff  in  the  court  below)  in  his 
reply  "denies  that  he  became  subject  to  or  liable  for 
the  execution  of  said  construction  contract  made  with 
Converse,  McCann  &  Co.,  in  any  manner,  except  for 
such  a  liability  as  might  arise  incidently  by  reason  of 
his  being  a  member  of  said  co-partnership,  or  firm  of 
Converse,  McCann  &  Co.,  like  any  other  member  of 
said  firm.  That  said  firm  was  composed  of  ten  other 
persons  besides  this  plaintiff,  all  jointly  liable  with  this 
plaintiff  to  said  Brownville,  Fort  Kearney  &  Pacific 
Eailroad  Company  for  the  performance  of  the  said  ' 
construction  contract,  and  this  plaintiff  denies  that  any 
of  the  services  rendered  by  this  plaintiff  to  said 
Brownville,  Fort  Kearney  &  Pacific  Railroad  Company, 
and  sued  for  in  this  action,  or  that  any  of  the  moneys 
by  this  plaintiff  advanced  to  the  said  Brownville,  Fort 
Kearney  &  Pacific  Railroad  Company,  sued  for  in  this 
action,  were  rendered  or  advanced  as  a  member  of  the 
firm  of  Converse,  McCann  &  Co. — said  construction 
company— or  were  rendered  or  advanced  to  the  said, 
firm  of  Converse,  McCann  &  Co.,  or  were  any  of  them 
in  any  way  embraced  or  included  within  the  terms  or 
provisions  of  the  said  construction  contract,  or  even 
referred  to  therein,"  etc. 

Turning  to  the  petition  we  find  the  cause  of  action 
set  forth  as  follows :  "  That  from  the  18th  day  of  Sep- 
tember, 1871,  until  October  12, 1875,  inclusive,  he  was 
the  president  of  the  said  Brownville,  Fort  Kearney  t 
Pacific  Railroad  Company,  and  that  during  said  time 
he  devoted  his  whole  time  to  promoting  the  interests 
of  said  company  in  procuring  the  right  of  way  and  in 
all  things  aiding  the  construction  and  management  of 
said  railroad  company,  and  that  said  services  so  ren* 
dered  by  plaintiff  were  reasonably  worth  the  sum  of 
three  thousand  dollars  for  each  and  every  year,"  etc. 
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We  have  in  this  agreement: 

First  A  promise  by  the  construction  company— of 
which  Lett  was  a  member — ^to  pay  to  the  party  of  the 
second  part,  or  on  its  behalf,  all  of  the  indebtedness  of 
the  same  of  every  nature  incurred  in  grading  and  con- 
structing the  railroad,  not  to  exceed  the  sum  of  fifty 
thousand  dollars. 

Second.  The  corporation  was  to  secure  the  necessary 
right  of  way,  depot  grounds,  gravel  beds,  stone  quar- 
ries, etc.,  and  was  to  issue  stocks,  bonds,  and  mortgages 
from  time  to  time  as  directed  by  the  construction  com- 
pany. The  construction  company  to  pay  all  necessary 
expenses  of  the  same. 

Third.  The  corporation  was  to  turn  over  to  the  con- 
struction company  all  the  property  owned,  and  assets 
acquired  or  to  be  acquired,  with  certain  exceptions  spe- 
cifically designated,  and  the  corporation  was  required 
to  perform  such  official  acts  as  were  necessary  to  be 
performed  by  a  board  of  directors,  all  expenses  and 
outlay  to  be  borne  by  the  construction  company. 

We  are  told  that  there  is  no  proof  that  Mr.  Lett  was 
in  the  employment  of  Converse,  McCann  &  Co.  But 
it  was  unnecessary  to  prove  an  employment.  It  is 
admitted  that  he  was  a  member  of  the  firm,  and  as  a 
member  of  such  firm  had  agreed  to  pay  for  all  services 
rendered  by  him  as  president  of  the  corporation. 

The  two  leading  features  of  the  contract  of  partner- 
ship are,  a  common  interest  in  the  stock  of  the  com- 
pany, and  a  personal  responsibility  for  the  partnership 
engagements.  3  Kent  Com.,  24.  Each  individual  mem- 
ber of  a  partnership  is  answerable  in  soUdo  for  the  whole 
amount  of  the  debts,  without  reference  to  the  propor- 
tion of  his  interest,  or  the  nature  of  the  stipulation 
between  him  and  his  associates.    Id.  82. 

It  is  clear  that  no  services  were  rendered  by  Lett  as 
president  of  the  corporation,  which  he  as  a  member  of 
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the  construction  company  was  not  required  to  pay  for. 
The  court  therefore  should  have  instructed  the  jury  to 
find  for  the  defendant.  While  it  is  clear  that  Lett 
cannot  maintain  an  action  against  the  defendant  in  the 
court  below,  for  the  services  set  forth  in  the  petition,  it 
is  apparent  from  the  testimony  that  he  rendered  valua- 
ble services  to  the  construction  company  while  he  was 
a  member  thereof,  for  which  it  is  possible  he  may  have 
a  claim  against  his  former  partners.  It  is  unnecessary 
to  review  the  various  errors  assigned,  as  his  liability 
as  a  partner  is  decisive  of  the  case.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings, 

Reversbd  and  Remanded. 


John  E.  Shepherd,  appellee,  v.  L  P.  Mathis  et  al.^ 

APPELLANTS. 

Cobb,  J. 

The  only  question  presented  by  the  record  in  this 
case  is  identical  with  that  decided  by  this  court  in  the 
cases  of  PettU  v.  Blacky  ante  p.  52,  and  Russdl  v.  WU- 
helm,  ante  p.  120.  The  judgment  of  the  district  court 
will  therefore  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  of 
this  court  as  expressed  in  the  cases  above  referred  to. 

Reversed  and  Remanded. 

J.  L.  3IitcheUj  for  Shepherd. 

JE.  F.  Warren,  for  Mathis. 
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John  A.  Goodlbtt,  appelIiEE,  v.  Seldek  K.  Mbbriam, 

APPELLANT. 

Cobb,  J. 

« 

It  is  claimed  by  counsel  for  appellant,  and  conceded 
by  counsel  for  appellee,  that  the  question  involved  in 
this  case  is  identical  with  that  decided  by  the  court  in 
the  cases  of  Pettit  v.  Blacky  and  BusseU  v.  WUhehrij  at 
the  October  term.  The  judgment  of  the  district  court, 
will  therefore  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views 
eiqpressed  in  the  cases  above  referred  to. 

Reversed  and  remanded. 

J.  C.  Watsortj  for  Goodlett. 

U.  F.  Warren^  for  Merriam. 
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Stephen  Hale,  appellee,  v.  Flora  G.  Christy  and 

others,  appellants. 

1.  Practice:    ktidbnoe  on  appeal:     how  authknticatbd. 

In  the  absence  of  a  stipulation  waiving  it,  the  certificate  of  the 
judge  presiding  at  the  trial  as  to  what  the  testimony  was  is 
essential  in  its  authentication  for  the  supreme  court. 

2.  Foreclosure  of  Mortgage:    time  for  bringing  action. 

An  action  for  the  foreclosure  of  a  mortgage  upon  real  estate 
may  be  brought  at  any  time  within  ten  years  after  the  action 
accrued.     [Maxwell,  Ch.  J.,  dissenting.] 

8.  Married  Women:  their  power  to  conyet  real  estate: 
OTHER  contracts.  Under  Sees.  42  and  48,  Gh.  61,  General 
Statutes,  a  married  woman  may  sell  and  convey  real  estate,  or 
any  interest  she  may  have  therein,  the  same  as  if  she  were 
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single.  Am  to  her  other  contracts  she  is  liable  only  to  the  extent 
that  they  are  made  with  reference  to,  and  on  the  faith  and 
credit  of,  her  separate  estate. 

Appeal  from  the  Otoe  county  district  court.  The 
case  is  stated  in  the  opinion. 

8.  H.  Calhcfun,  for  appellant 

1.  The  note  of  a  married  woman  given  during  cov- 
erture (except  to  improve  her  separate  estate)  is  abso- 
lutely void,  such  note  cannot  be  recovered  on  even 
after  death  of  husband.  Thomas  v.  Passage^  54  Ind., 
106.  Kantrowitz  v.  PrcUher,  81  Ind.,  92.  Sharpe  v. 
CUfford,  44  Ind.,  846. 

2.  A  woman  may  while  married  sue  and  be  sued  in 
the  same  manner  as  if  she  were  unmarried,  ^  *  * 
but  the  rule  must  be  observed  that  all  such  contracts 
of  a  feme  covert  must  be  with  reference  to  and  upon 
the  faith  and  credit  of  her  separate  estate.  Davis  v. 
First  Natiorud  Bank  of  Cheyenne^  6  Neb.,  242.  Yale  v. 
Dederer,  18  K  T.,  265,  22  IS.  T.,  450.  Com  Exchange 
V.  Babcock,  42  K  T.,  450. 

M.  L.  Haywardj  for  appellee. 

1.  This  is  not  an  action  against  Mrs.  Christy  to 
obtain  a  personal  judgment  against  her  on  her  note.  It 
is  simply  an  action  to  foreclose  and  have  sold  her  inter- 
est in  certain  real  estate  mortgaged  by  herself  and  hus- 
band to  secure  the  payment  of  a  note  signed  by  both. 
As  no  personal  judgment  is  prayed  against  her  and 
none  ordered  by  the  court  in  its  decree,  we  respectfully 
submit  that  for  the  purposes  of  this  action  it  is  wholly 
immaterial  whether  or  not  a  married  woman  can  be 
sued  upon  her  note.  Suppose  we  admit  that  the  debt 
was  and  is  the  husband's  debt,  and  that  she  never 
signed  the  note — even  then  we  pan  have  sold  her  inter- 
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est  in  the  real  estate  which  she  has  mortgaged  to  secure 
this  deht.  It  is  immaterial  whose  debt  it  is.  It  is  the 
debt  she  gave  the  mortgage  to  secure.  Now  suppose 
we  admit  that  the  note  was  barred  as  to  Mrs.  Christy, 
or  that  she  could  not  give  a  note,  or  that  she  never 
signed  the  note  (it  is  admitted  that  she  signed  the 
mortgage  to  secure  this  debt,  which  she  claims  was 
and  is  the  husband's  debt),  is  not  her  interest  in  the 
mortgaged  land  held  so  long  as  the  debt  is  alive  against 
the  husband  ?  When  a  mortgage  is  made  to  pay  a  debt 
the  lien  attaches  until  debt  is  paid.  Green  v.  Hartj  1 
Johns,  680.  Darns  v.  Maynardy  9  Mass.,  242.  Pomeroy 
V.  Bice,  16  Pick,  22.  Dana  v.  Binnei/j  7  Vt,  498.  Fow- 
ler  V.  Bushy  21  Pick,  280.  Pond  v.  Clarke^  14  Conn., 
384.     Cleveland  v.  Harrison^  15  Wis.,  676. 

2.  The  records  of  this  cause  show  that  Edward  W. 
Terry  held  a  mortgage  on  the  land  in  controversy, 
given  for  purchase  money  by  Emil  J.  G.  Christy  prior 
to  plaintiff's  mortgage.  A  suit  was  brought  by  Terry 
to  foreclose  his  mortgage.  In  this  suit  plaintiff  herein, 
Hale,  and  Mrs.  Christy  were  made  parties,  but  no 
service  of  any  summons  was  ever  made  on  Mrs.  Christy. 
At  the  sale  of  the  mortgaged  premises,  made  by*virtue 
of  the  decree  in  that  cause.  Hale  purchased  the  land 
and  took  and  has  ever  since  been  in  possession  of  the 
land.  At  that  sale  Hale  acquired  all  the  interest  in 
the  land  of  Edward  W.  Terry,  the  first  mortgagee,  and 
Emil  J.  G.  Christy.  Childs  v.  ChMs,  10  Ohio  State, 
339.  Stark  v.  Brawn,  12  Wis.,  572.  Moore  v.  Card,  14 
Wis.,  213.  He  is  then  a  second  mortgagee  in  posses- 
sion, holding  all  the  rights  of  the  husband  who  owned 
the  land,  and  of  the  prior  mortgagee  whose  mortgage 
was  for  purchase  money  of  the  land.  What  rights  has 
Mrs.  Christy  left  in  the  land?  Clearly  her  only  right 
is  to  redeem  the  land  by  paying  the  amount  paid  by 
Hale  to    Terry  and  the  amount  xlue  on  the  second 
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mortgage.  Bradley  v.  Snider^  14  HI.,  266.  Brown  v. 
Lapham,  8  Cnsh.,  652.  Taylor  v.  Parter^  7  Mass.,  355. 
McArikwr  v.  Franklin^  16  0.  S.,  204.  Downer  v.  W^feon, 
88  Vt.,  1.  Bands  v.  Kendall^  150.,  676.  Oreenv.  JDixony 
9  Wis.^  582.  GHUette  v.  EaijoUy  6  Wis.,  80.  TaUrmn  v. 
Ely^  6  Wis.,  244.  She  cannot  bring  an  action  at  law 
for  her  dower,  bnt-  can  only  file  a  bill  in.  equity  to 
redeem.  It  cannot  be  contended  that  in  a  bill  in  equity, 
filed  to  redeem  premises  from  a  mortgagee  in  possession, 
holding  the  interest  of  the  husband  who  owned  the 
land,  and  of  a  prior  mortgagee  under  a  mortgage  given 
for  purchase  money,  a  widow  could  plead  the  statute 
of  limitations.  Balch  v.  Oniony  4  Gush.,  559.  Pratt  v. 
Hvggiafi8j  29  Barb.,  277.  Johnson  v,  Gandagty  81  Maine, 
28.  Newton  v.  Qray^  4  Gray,  46.  If  wife  could  redeem 
we  can  foreclose  such  right.  Benedict  v.  GUmanj  4t 
Paige,  58. 

Laeb,  J. 

This  case  comes  here  by  appeal  of  one  of  the  de- 
fendants, and  the  fiirst  question  to  be  decided  is  raised 
by  a  motion  to  strike  from  the  record  what  purports  to 
be  the  evidence  taken  on  the  trial  in  the  court  below, 
on  the  ground  of  ita  not  being  properly  authenticated, 
the  judge  presiding  at  the  trial  not  having  certified  it 
to  be  such.  Motion  sustained  for  the  following  reasons : 
Section  two  of  the  act  providing  for  appeals  in  equity 
actions,  "approved  March  8,  1873"  [Gen.  Stat,  716], 
provides  thi^  "when  the  proofs  and  testimony  are 
taken  orally  before  the  court  on  the  hearing  of  the 
cause,  the  same  shall  be  reduced  to  writing  in  form 
similar  to  bills  of  exception,  and  be  allowed  by  the 
judge  hearing  the  cause  as  in  cases  at  law."  This 
requirement  was  not  observed  in  this  case.  Neither  is 
there  any  agreement  between  counsel  as  to  what  the 
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evidence  before  the  court  was.  What  purports  to  be  a 
.record  of  the  evidence,  and  certified  by  the  court 
reporter  to  be  such,  is  copied  into  the  record  by  the 
clerk  of  the  district  court;  this  is  all  we  have.  In  the 
absence  of  a  stipulation  waiving  it,  the  certificate  of 
the  judge  presiding  at  the  trial,  bb  to  what  the  testimony 
was,  is  essential.  The  statute  recognizes  no  other 
mode  of  authentication  in  this  sort  of  cases. 

The  evidence  being  thus  disposed  of  and  out  of  the 
way,  the  only  other  questions  to  be  considered  are  such 
as  are  properly  raised  upon  the  pleadings  and  judg- 
ment. 

The  action  was  in  the  ordinary  form  for  the  fore- 
closure of  a  mortgage  upon  real  estate.  The  mortgage 
wafi  given  by  the  defendants  as  security  for  the  payment 
of  their  joint  note  for  $567.00,  due  in  one  year  from 
date.  The  note  and  mortgage  both  bear  date  of  May 
1, 1869.  The  action  was  commenced  on  the'  27th  of 
January,  1877,  and  one  of  the  defenses  interposed  by 
Flora  E.  Christy  was  the  statute  of  limitations,  in  that 
it  was  not  commenced  within  five  years  after  the 
maturity  of  the  note.  This  was  not  a  good  answer. 
By  section  six  of  the  code  of  civil  procedure,  as  it  was 
when  the  action  accrued  and  still  is,  ten  years  is  the 
time  given  for  the  commencement  of  foreclosure  suits 
upon  mortgages.  [Gen.  Stat.,  525.]  But  even  if  five 
years  were  the  limitation  to  be  applied,  still,  4m  it  is 
alleged  in  the  reply  that  during  two  years  of  the  time 
subsequent  to  the  maturity  of  the  note  the  defendant 
had  her  residence  out  of,  and  was  in  fact  absent  from, 
this  state,  if  it  were  necessary  in  order  to  support  the 
finding  of  the  district  court  it  would  be  presumed,  in 
the  absence  of  a  showing  to  the  contrary,  that  this 
allegation  was  made  good  by  the  proofe  on  the  trial. 

As  to  the  fact  that  Flora  E.  Christy  was  a  married 
woman  when  she  executed  this  mortgage,  it  may  be 
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answered  that  it  is  not  certain  from  the  pleadings  just 
what  her  interest  in  the  premises  was.  Perhaps  the 
inference  would  be  reasonable  that  it  was  only  a  con- 
tingent dower  interest  But  whatever  her  interest  may 
have  been  she  had  the  dear  right  to  convey  it  in  the 
manner  charged.  Section  42,  chapter  61,  Gen.  Stats., 
provides  that  ''  any  real  estate  belonging  to  a  married 
woman  may  be  managed,  controlled,  leaaed,  devised, 
or  conveyed  by  her  by  deed,  or  by  will,  in  the  same 
manner  and  with  like  effect  as  if  she  were  single.'' 
And  the  next  section,  that  ^^to  convey  her  right  of 
dower  she  must  execute  a  deed  with,  or  without,  her 
husband."  These  sections  were  in  force  when  this 
mortgage  was  executed,  and  are  still  the  law  of  this 
state.  Under  them  the  power  of  a  married  woman  to 
sell  and  convey  her  real  estate,  or  any  interest  which 
she  may  have  therein,  is  full  and  perfect.  Under  the 
common  law,  even,  the  mortgage  would  be  good,  her 
husband  having  joined  with  her  in  its  executioi).  2 
Kent's  Com.,  160;  1  ffiUiard  on  Mortgages,  sec.  9,  ch. 
1.  Under  the  statute  it  is  good,  and  would  have  been 
had  she  executed  it  alone. 

It  is  urged  by  counsel  for  Mrs.  Christy  that  owing  to 
her  coverture  she  incurred  no  personal  liability  by 
signing  said  note.  This,  no  doubt,  is  true,  and  the 
finding  of  the  court  below  that  she  was  liable  cannot 
be  upheld.  Even  under  the  very  liberal  provisions  of 
our  more  recent  legislation  respecting  the  rights  of 
married  women,  this  court  has  already  held  that  to 
bind  her  the  contract  must  be  made  with  reference  to 
and  upon  the  faith  and  credit  of  her  separate  estate. 
Davis  V.  The  Bank  of  Cheyenne,  6  Neb.,  242.  She  waa 
not  liable  on  the  note. 

But  while  the  finding  of  the  court  that  Mrs.  Christy 
is  indebted  on  the  note  cannot  be  upheld,  inasmuch  as 
the  decree  does  not  go  to  the  extent  of  adjudging  that 
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she  shall  pay  it,  no  injury  was  done.  The  decree  is 
not  that  she  pay  the  amoant  so  found  to  be  due  on  the 
note,  but  that  in  '^  ease  the  said  defendants  fail  for  the 
space  of  twenty  days/^  etc.,  to  pay  the  amount  so  found 
to  be  due,  that  an  order  of  sale  issue  to  the  sheriff  to 
sell  her  interest  in  said  premises,  and  that  the  proceeds 
be  applied  to  the  payment  of  the  costs,  and  whatever 
may  then  be  due  of  the  mortgage  debt  Even  if  there 
should  be  a  balance  of  the  mortgage  debt  remaining 
unsatisfied  after  exhausting  the  mortgaged  premises,  it 
not  being  a  case  in  which  such  balance  is  recoverable 
at  law  as  against  Mrs.  Christy,  no  execution  could  be 
lawfully  issued  against  any  other  of  her  property. 

Maxwell,  Ch.  J.,  dissenting. 

Section  six  of  the  code  referred  to  in  the  opinion  reads 
as  follows :  "  An  action  for  the  recovery  of  the  title  or 
possession  of  lands,  tenements,  or  hereditaments,  can 
only  be  brought  within  ten  years  after  the  cause  of  such 
action  shall  have  accrued.  This  section  shall  be  con- 
strued to  apply  also  to  mortgages." 

It  will  be  perceived  that  the  subject  matter  of  the 
section  is  the  title  or  possession  of  real  property.  The 
clause  in  relation  to  mortgages  seems  to  have  been  in- 
tended to  apply  to  cases  where,  through  void  proceed- 
ings in  foreclosure,  or  otherwise,  the  mortgagee  has 
obtained  possession  of  the  mortgaged  premises.  In 
such  case  the  mortgagor  must  file  his  bill  to  redeem 
within  ten  years  or  be  barred.  See-  4  Kent's  Com., 
187.  And  this  construction  is  supported  by  sections 
nine  and  ten. 

Section  nine  provides :  "  Civil  actions,  other  than  for 
the  recovery  of  real  property ^  can  only  be  brought  within 
the  following  periods,  after  the  cause  of  action  shall 
have  accrued." 

Section  ten  provides :  "  Within  five  years  an  action 
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upon  a  specialty,  or  any  agreement,  contract,  or  proTmse 
in  writing  J  or  foreign  judgment" 

It  will  not  be  denied  that  under  these  provisions  an 
action  on  the  note  will  be  barred  in  five  years,  and  the 
uniform  holding  of  this  court  has  been  that  the  note  is 
the  debt,  the  mortgage  a  mere  incident.  Kyger  v. 
Ryley^  2  fTeb.,  28.  Richards  v.  KauntzCj  4  Id.,  208. 
WM  V.  HosdUm^  Id.,  817. 

In  some  of  the  states,  where  the  common  law  doctrine 
as  to  mortgages  still  obtains,  it  is  held  that  even  after 
the  note  is  barred  the  mortgagee  may  proceed  in  equity 
upon  his  mortgage  and  foreclose  it  Bdknap  v.  Gleascnij 
11  Conn.,  160.  Allen  v.  Everly,  2A  Ohio  State,  97.  But 
in  Kyger  v.  Byley  supra^  this  court  expressly  held  that 
such  was  not  the  law  in  this  state.  Section  seventeen 
of  the  code,  while  saving  the  rights  of  certain  parties 
under  disability,  provides  that  "  the  absence  from  the 
state,  death,  or  disability  of  a  non-resident,  save  the 
cases  mentioned  in  this  section  (infancy,  a  married 
woman,  insane,  or  imprisoned),  shall  not  operate  to  ex- 
tend the  period  within  which  actions  in  rem.  shall  be 
commenced  by  and  against  such  non-resident,  or  his 
representatives."  This  proviso  is  not  in  the  Ohio  code, 
from  which  ours  was  copied,  and  was  added  to  the 
section  in  the  revison  of  1866. 

In  Peters  v.  DimnellSy  5  Neb.,  460,  and  Rector  v.  Rot' 
tony  8  Neb.,  177,  it  was  held  that  the  foreclosure  of  a ' 
mortgage  was  a  proceeding  m  rem.,  and  in  the  former 
case  it  was  held  that  the  action  to  subject  the  mortgaged 
property  to  the  payment  of  the  debt  must  be  com- 
menced within  five  years.  For  these  reasons  I  cannot 
give  my  assent  to  the  opinion  of  the  majority  of  the 
court,  so  far  as  it  applies  to  the  time  within  which 
actions  of  foreclosure  must  be  brought. 

Decree  affirmed. 
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Gborge  p.  Uhl,  plaintiff  in  error,  v.  Jambb  W. 
^  1^1  Robison  bt.  al.,  defendants  in  error. 

1-  Motion  for  New  Trial:  ABsioKMsirr  of  qboukds  for.  An 
assignment  of  error  in  a  motion  for  a  new  trial  in  these  words, 
"  Because  the  court  erred  in  excluding  proper  evidence  from  the 
Jury,  offered  by  the  defendant,  to  which  ruling  of  the  court  the 
defendant  at  the  time  excepted,''  is  too  indefinite  to  lay  the 
foundation  for  proceedings  in  error. 

2.  Instruotions  to  Jury.  An  instruction  which  leaves  the  jury 
at  liberty  to  disregard  a  material  fact  in  a  case,  either  admitted 
or  established  by  the  evidence,  is  erroneous. 


S.    -^— :  .    And  it  is  error  to  give  an  instruction  which 

implies  that  there  is  evidence  from  which  the  jury  may  find  a 
fiftct  of  which  there  is  no  evidence  before  them. 

4.    :  — .    It  is  not  error  to  reftise  an  instruction  requested, 

although  correct  as  a  legal  proposition,  if  it  be  not  applicable  to 
the  evidence  on  which  the  jury  are  to  pass. 

&  Sale  of  Goods :  dxlivsbt  of  pobsbbsioit.  The  seller  of  a 
threshing  machine  resided  and  was  in  Buffalo,  New  York.  The 
machine  was  in  Nebraska,  under  the  care  and  control  of  the 
purchasers,  who  were  his  general  agents  for  the  sale  of  such 
machines.  Held,  That  the  sale  was  complete  as  between  the 
parties  to  it  just  as  soon  as  the  seller  was  notified  by  the 
purchasers  of  their  acceptance  of  his  offer  to  sell,  without  a 
formal  delivery  of  possession.  Held  further,  That  the  sale, 
being  complete  as  to  the  parties  to  it,  was  conclusive  as  to  all 
others,  unless  shown  to  have  been  fraudulent. 

This  case  came  up  from  Richardson  county.  It  was 
an  action  of  replevin  brought  by  the  plaintiff  in  error 
against  the  defendants  in  error,  for  the  recovery  of  a 
threshing  machine  which  had  been  purchased  by  IJhl 
at  execution  sale.  The  case  came  before  this  court  at 
the  October  term,  1877,  on  exceptions  by  Bobison  and 
Maus,  to  the  refusal  of  the  district  court  to  give  certain 
instructions  to  the  jury  on  the  trial  there.  The  judg- 
ment was  reversed  and  cause  remanded,  the  case  being 
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reported  in  6  Neb.,  828.     Upon  the  second  trial  below 
Uhl  requested  the  court  to  give  the  following  instruc- 
'  tions  to  the  jury : 

1.  The  court  instructa  the  jury  on  behalf  of  the 
defendant  that  if  they  believe  from  the  evidence  that 
the  plaintiffs  are  the  agents  of  James  Brayley,  and  that 
the  property  in  controversy  was  bid  off  on  to  execu- 
tion sale  on  a  judgment  wherein  James  Brayley  was 
himself  the  judgment  creditor,  and  in  a  matter  in 
which  they  were  themselves  agents  for  said  James 
Brayley,  and  acting  as  agents  at  the  time  of  such 
execution  sale,  and  that  the  property  was  bid  off  in  the 
name  of  James  Brayley,  that  said  James  Brayley  there- 
by became  the  owner  of  said  property  absolutely,  and 
that  the  same  was  then  subject  to  levy  and  sale  upon 
any  execution  issued  upon  a  judgment  against  said 
James  Brayley. 

2.  The  jury  are  further  instructed  that  any  property 
in  the  hands  of  a  third  person  as  bailee  is  under  the 
control  of  the  owner  of  the  same,  unless  specially  leased 
to  such  third  person,  or  left  or  placed  in  the  care  of 
such  third  person,  to  abide  conditions  specially  agreed 
to  by  the  owner;  and  that  in  the  event  of  a  sale  or 
transfer  of  such  property  it  is  the  duty  of  such  owner 
and  of  the  purchaser  to  notify  such  third  person  of 
such  sale,  and  to  whom  it  was  sold,  and  that  in  the 
absence  of  such  notice,  and  without  a  change  of  posses- 
sion, such  sale  i/  presumed  to  be  fraudulent  and  void 
as  to  the  creditors  and  subsequent  purchasers  in  good 
faith  of  such  original  owner,  and  that  unless  the  plain'' 
tiff  has  proven  to  your  satisfaction  that  the  sale  as 
claimed  by  these  plaintiffs  from  James  Brayley  to  these 
plaintiff  was  made  in  good  feith  and  without  intent  to 
defraud  the  creditors  of  said  James  Brayley,  and  that 
the  same  was  made  before  the  levy  of  the  execution 
under  which  the  defendant  claims  the  property^  then 
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is . — 

the  jury  should  find  for  the  defendant  and  assess  his 
damages. 

3.  The  court  further  instructs  the  jury  that  a  sale 
of  personal  property,  without  a  delivery  of  the  same 
by  the  seller  to  a  purchaser,  is  prima  facie  fraudulent 
and  void,  and  it  devolves  upon  the  party  attempting  to 
maintain  such  a  sale  to  prove  to  the  satisfaction  of  the 
jury  that  such  sale  was  made  in  good  faith ;  and  if  the 
purchaser  fails  to  prove  to  the  satisfaction  of  the  jury 
that  such  sale  was  made  in  good  faith,  for  a  valuable 
consideration,  and  without  intent  to  defraud  the  credi- 
tors of  the  seller,  the  sale  will  be  presumed  to  be 
fraudulent  and  void  as  to  the  creditors  of  such  seller, 
and  the  jury  should  disregard  such  sale. 

5.  The  court  farther  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiflfe  were  the 
agents  of  James  Brayley,  and  that  the  defendant  was  a 
judgment  creditor  of  said  James  Brayley,  and  if  they 
further  believe  from  the  evidence  and  the  circumstances 
as  shown  by  the  evidence  that  the  sale  of  the  property 
in  controversy  as  claimed  by  the  plaintiff  was  a  sham 
and  a  fraud,  intended  to  foil  and  thwart  the  efforts  of 
the  defendant  in  trying  to  collect  his  judgment  from 
said  James  Brayley,  and  that  such  sale  as  claimed  by 
the  plainti^B  was  not  in  good  faith,  but  that  the  same 
was  only  a  sham  and  a  fraud,  then  your  verdict  should 
be  for  the  defendant  for  such  damages  as  he  has  sus- 
tained by  reason  of  taking  the  property  under  the  writ 
of  replevin  in  this  cause. 

•  7.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant  had  a 
legal  and  valid  judgment  ag^ainst  James  Brayley,  and 
that  the  defendant  obtained  such  judgment  upon  a  debt 
due  and  owing  to  the  defendant  from  said  James 
Brayley  for  services  as  an  attorney  in  the  matter  wherein 
these  plaintiflSs  were  agents  for  said  James  Brayley,  and 
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had  full  knowledge  of  said  matter,  and  if  the  jury  fur- 
ther believe  from  the  evidence  that  these  plaintiffi  had 
full  knowledge  of  the  fact  that  the  judgment  of  this 
defendant  against  said  James  Brayley  was  unsatisfied 
and  unreversed,  then  the  court  instructs  the  jury  that 
these  plaintifis  are  chargeable  with  full  notice  that  all 
the  personal  property  of  said  James  Brayley  in  Rich- 
ardson county,  Nebraska,  was  liable  to  be  seized  and 
sold  upon  an  execution  to  satisfy  said  judgment. 

8.  The  court  further  instructs  the  jury  that  they 
may,  for  the  purpose  of  determining  whether  the  trans- 
action by  which  the  plaintiffs  claim  to  have  bought  the 
property  in  dispute  from  James  Brayley  was  in  good 
faith  or  fraudulent,  take  into  consideration  all  the  cir- 
cumstances connected  with  the  affair  as  shown  by 
the  evidence — such  as  that  the  defendant's  judgment 
was  founded  upon  a  debt  in  a  matter  in  which  these 
plaintiffs  were  agents  for  said  James  Brayley,  and  of 
which  they  had  full  knowledge;  the  garnishee  proceed- 
ing, and  the  actions  of  the  garnishee  in  sending  away 
the  notes  of  said  Brayley  after  the  same  had  been  duly 
gamisheed,  and  the  subsequent  proceedings  therein — 
and  compare  all  these  transactions  by  which  these 
plaintifiB  claim  to  have  bought  the  property  in  dispute 
from  said  Brayley,  and  if  from  all  the  circumstances 
the  jury  should  believe  that  the  transactions  by  which 
these  plaintiffs  claim  to  have  bought  the  property  in 
dispute  were  fraudulent  and  intended  to  defraud  the 
creditors  of  said  Brayley,  then  the  jury  should  find  for 
the  defendant  and  assess  his  damages. 

The  court  refused  to  give  these  instnictions,  and 
upon  the  issues  presented  the  jury  returned  a  verdict 
in  favor  of  the  plaintiffs  below,  upon  which  judgment 
was  duly  entered.  Uhl  took  exceptions  and  brought 
the  cause  up  by  petition  in  error. 
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George  P.  J7AZ,  pro  se,  cited  General  Statutes,  898, 
sec.  11.  Whitney  v.  Bennetts^  8  Wisconsin,  621.  Bond 
V.  Seymour^  2  Pinney,  106.  Smith  v.  Wdch^  10  Wis., 
91.  Grant  v.  LewiSy  14  Wis.,  487.  Mayer  v,  Webster, 
18  Wis.,  398.  darter  v.  WtUard,  19  Pick.,  1.  Burge  v. 
bone]  6  Allen,  412. 

M  W,  Thomas  and  Clarence  GSlespiSy  for  defendants 
in  error. 

This  is  the  second  time  this  case  has  been  before  this 
court,  and  the  decision  as  reported  in  6  Nebraska  Re- 
ports is  not  only  decisive,  but  it  is  exhaustive  of  the 
entire  case.  And  the  last  three  paragraphs  on  page 
338  of  that  report  cuts  it  clean,  and  leaves  not  a  hinge 
or  hook  for  this  plaintiff  in  error  to  hang  a  legal  doubt 
on.  The  instructions  asked  for  by  Eobison  &  Maus, 
and  given  by  the  court,  are  the  exact  instructions  sub- 
stantially quoted  with  approbation  by  this  court  in  the 
said  review  pf  this  case  in  6  Nebraska  Reports,  page 
828,  is  the  law  in  this  case.  Sec.  20  and  21,  page  895, 
General  Statutes  of  Nebraska.  Hillard  on  Sales,  pages 
loi  and  102.     2  Kent,  12th  ed.,  page  492  and  note. 

Laeb,  J. 

We  shall  consider  only  those  questions  noticed  by 
the  plaintiff  in  error  in  his  brief. 

The  first  and  second  points  relied  on  relate  to  the 
exclusion  of  certain  evidence  from  the  jury.  Owing, 
however,  to  the  iBsict  that  .these  matters  were  not  prop- 
erly presented  to  the  court  below  in  the  motion  for  a 
new  trial,  no  foundation  was  laid  for  their  review  here. 
Referring  to  the  motion  for  a  new  trial  we  find  the 
assignment  to  have  been  ^^  Because  the  court  erred  in 
excluding  proper  evidence  from  the  jury,  offered  by 
the  defendant,  to  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted."     Such  an  assignment  b  too 
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indefinite  to  be  regarded.  It  wholly  fails  to  bring  to 
the  attention  of  the  court  the  particular  testimony 
referred  to  as  having  been  erroneously  excluded.  We 
have  ruled  so  frequently  on  this  sort  of  assignment,  and 
the  proper  practice  must  be  so  generally  and  well  un- 
derstood, that  a  reference  to  the  decisions  would  seem 
to  be  unnecessary. 

The  next  error  assigned  is  on  the  several  instruc- 
tions given  to  the  jury,  numbered  from  one  to  seven 
inclusive.  Without  particularly  referring  to  these  in- 
structions here,  we  will  say  that,  after  a  carefiil  exam- 
ination of  each  of  them,  we  fisiil  to  discover  any  just 
ground  for  complaint.  So  jGeu:  as  they  go,  they  undoubt- 
edly state  the  law  of  the  ca^e  correctly. 

The  next  assignment  is,  that  the  court  refused  to 
give  certain  instructions  to  the  jury  requested  by  the 
plaintiff  in  error.  The  instructions  so  excluded  we 
have  examined  with  this  result  The  first  one  totally 
ignores  the  sale  of  the  machine  by  Brayley  to  the  de- 
fendants in  error,  of  which  fact  the  proof  was  conclu- 
sive. By  this  instruction,  had  it  been  given,  the  jury 
would  have  been  told,  in  effect,  that  notwithstanding 
such  sale  the  machine  was  subject  to  the  execution 
against  the  property  of  Brayley  under  which  the  plain- 
tiff in  error  claimed  title  to  it.  Such  being  the  scope 
of  the  instruction,  it  would  have  been  error  to  have 
given  it,  and  it  waa  properly  refused.  An  instruction 
which  leaves  the  jury  at  liberty  to  disregard  a  material 
toKst  in  a  case,  either  admitted  or  established  by  the  ev- 
idence, is  erroneous.  The  second  and  third  of  these 
requests,  abstractly  considered,  were  probably  correct 
legal  propositions,  but  they  were  not  applicable  to  the 
evidence  before  the  jury,  and  would  have  had  a  strong 
tendency  to  mislead  them.  And  the  same  is  true  of 
the  fourth  proposition,  which  was  simply  the  eleventh 
section  of  the  statute  of  frauds  copied  entire. 
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In  the  case  of  Robison  v.  Uhly  6  Neb.,  828,  where  the 
evidence  in  all  respects  was  substantially  the  same  as 
we  have  here,  it  was  held  that,  in  view  of  the  situation 
of  the  parties  with  respect  to  the  property  sold,  and 
the  other  circumstances  of  the  case,  a  formal  delivery 
of  possession  was  unnecessary  to  complete  the  sale,  and 
that  the  want  of  it  was  of  no  significance  whatever. 
The  record  shows  conclusively  that  Brayley,  from 
whom  Robison  and  Maus  purchased  the  machine, 
lived  in  Bufialo,  New  York,  and  that  the  machine  was 
here  in  Nebraska,  under  the  care  and  control  of  the 
latter  as  the  general  agents  of  the  former  at  the  time 
the  sale  was  made.  Under  these  circumstances  we 
hold  that  the  sale  was  complete  as  between  the  parties 
to  it  just  as  soon  as  the  seller  was  notified  by  the  pur- 
chasers of  their  acceptance  of  his  offer  to  sell.  And 
we  further  hold  that,  being  a  completed  sale  as  between 
the  parties  to  it,  it  concluded  not  only  them,  but  every 
other  person,  unless  shown  to  have  been  fraudulent 
Lake  v.  Morris j  80  Conn.,  201. 

The  Jifthy  seventh^  and  eighth  of  the  instructions  re- 
vised were  wholly  unwarranted  by  the  evidence. 
They  imply  that  there  was  some  evidence  from  which 
the  jury  could  infer  that  Robison  and  Maus  were  fraud- 
ulent purchasers  of  the  property  in  controversy,  when 
in  fact  there  was  none  at  all.  We  have  read  the  testi- 
mony carefully,  and  fail  to  discover  anything  t6  justify 
such  an  inference.  These  instructions,  therefore,  were 
properly  refused. 

The  only  point  remaining  to  be  noticed  is  the  alleged 
error  of  the  court  in  changing  the  fourth  instruction 
requested  by  the  plaintiff  in  error.  We  have  already 
shown  that  as  presented  to  the  court  this  instruction 
was  inapplicable  to  the  facts  of  the  case.  In  lieu  of 
this  request,  however,  the  jury  were  charged  that  if 
thfey  were  "  satisfied  from  the  evidence  that  the  sale 
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*  *    was  a  fraudulent  transaction  *      * 

*  *  and  that  the  machine  in  contro- 
versy was  the  property  of  James  Brayley  at  the  time 
of  the  levy  under  which  the  defendants  purchased," 
they  should  find  in  his  favor.  While  this  instruction 
as  given  was  a  correct  stateinent  of  the  law  on  the  sup- 
position of  there  being  evidence  from  which  fraud 
could  be  inferred,  yet,  there  being  no  such  evidence,  it 
was  more  favorable  to  the  plaintiff  in  error  than  he 
was  entitled  to.     Se  had  no  cause  to  complain. 

On  a  careftil  examination  of  the  record  on  all  the 
points  made  by  the  plaintiff  in  error,  we  are  satisfied 
that  no  error  was  committed  for  which  he  is  entitled 
to  a  new  trial. 

Judgment  affirmed. 
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C.  L.  Lamb,  plaintiff  in  error,  v.  The  Board  of 
County  Commissioners  of  Stanton  County,  defend- 
ants IN  error. 

County  Clerk:  tax  list  akd  dttplicatb.  The  latter  clause  of 
{  3  of  an  act  entitled  *' An  act  to  amend  sectionB  1,  etc.,''  ap- 
proved February  19|  1877,  is  in  these  words:  "The  county 
clerk  shall  receive  for  making  out  the  tax  list  and  duplicate 
thereof,  the  sum  of  four  cents  each  for  every  description  of  lots 
and  lands,  and  extension  thereof,  upon  such  tax  list  and  dupli- 
cate, including  footings  and  recapitulation."  Held,  that  the 
word  each  as  it  occurs  in  the  said  subdivision  refers  to  the  "de- 
scriptions of  lots  and  lands,"  and  not  to  the  "  tax-list  and  dupli- 
cate thereof." 

The  plaintiff  in  error  was  county  clerk  of  Stanton 
county,  and  as  such  made  out  the  tax-list  and  dupli- 
cate thereof  for  that  county  for  the  year  1877.  His 
claim  for  such  services  based  upon  the  act  of  1877, 
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Laws  1877,  p.  46,  and  amoanting  to  f  188.88,  was  pre- 
sented to  the  county  commissioners,  who  allowed  him 
$84.96,  and  refused  to  pay  the  balance  of  $108.92,  ''on 
the  ground  that  the  clerk  was  not  entitled  under  the 
law  to  pay  for  the  descriptions  on  the  duplicate." 
Lamb  appealed  to  the  district  court,  who  affirmed  the 
decision  of  the  commissioners,  whereupon  he  brought 
the  case  up  by  petition  in  error. 

John  A.  Eberhardty  for  plaintiff  in  error. 

E.  P.  Weaikerbyj  for  defendant  in  error. 

Cobb,  J. 

From  the  bill  of  exceptions  and  transcript  in  this 
case  it  would  be  difficult  to  tell  exactly  what  was  de- 
cided in  the  court  below,  but  we  are  relieved  of  that 
difficulty  by  the  stipulation  filed  in  the  case.  The  fol- 
lowing is  a  copy  of  so  much  of  said  stipulation  as  is 
deemed  necessary  to  a  proper  understanding  of  the 
question  decided. 

"  4th.  That  the  said  district  court  of  Stanton  county, 
]!Teb.,  adjudged  that  the  plaintiff  should  have  and  re- 
cover from  the  defendant,  under  the  third  section  of 
page  46  of  the  laws  of  Nebraska  of  1877,  the  sum  of 
four  cents  each  for  every  description  of  real  estate  upon 
the  tax  list  of  Stanton  county,  Nebraska.  That  said 
plaintiff  should  not  recover  four  cents  for  each  descrip- 
tion upon  the  original  tax  list  and  in  addition  thereto 
four  cents  for  each  description  upon  the  duplicate  tax 
list  of  said  county,  and  that  said  plaintiff  could  not  re- 
cover additional  compensation  upon  description  of 
personal  property,  either  upon  the  original  tax  list  or 
duplicate  tax  list,  nor  recapitulation  and  footings  of 
same;  nor  recapitulation  and  footings  of  real  estate 
either  upon  the  original  or  duplicate  tax  list  of  said 
county." 
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As  explained  by  the  stipulation  the  judgment  is 
clearly  right,  and  it  is  difficult  to  see  how  there  could 
be  a  diflference  of  opinion  upon  the  meaning  of  the 
section  in  question.  There  is  no  such  thing  required 
or  contemplated  by  the  said  section  as  a  description  of 
personal  property.  Figures  denoting  its  assessed  value 
set  opposite  the  name  of  the  person  or  corporation 
taxed  is  all  that  is  required  in  regard  to  personalty. 
These  figures  may  represent  choses  in  action,  stocks  in 
incorporated  companies,  or  live  stock;  hence  no  fee  is 
allowed  for  a  description  which  is  not  required  to  be 
made,  and  which  is  never  made  (in  the  tax  list)  in  point 
of  fact  The  word  each  in  the  section  refers  to  the 
^'descriptions  of  lots  and  lands",  and  not  to  the  "tax 
list  and  duplicate  thereof."  In  other  words,  the  clerk 
is  required  to  make  out  the  tax  list  and  a  duplicate 
complete  as  specified  in  the  first  three  subdivisions  of 
the  section,  and  including  extensions,  footings,  and  re- 
capitulation— ^whatever  that  may  be — and  will  be  enti- 
tied  to  receive  four  times  as  many  cents  as  there  are 
city  or  village  lots  and  separate  descriptions  of  lands 

contained  in  the  tax  list 

Judgment  affirmed. 


John  Littlb  and  Hobabt  Williams,  plaintiffs  in 
ERROR,  V.  Charles  D.  Woodworth,  defendant  in 

ERROR. 

Warranty.  Thore  is  no  particular  form  of  words  neceuary  in  or- 
der to  constitute  a  warranty  of  soundness  of  a  chattel.  If  the 
vendor  in  the  sale  of  a  horse  upon  being  asked  by  the  purchaser 
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Note. — The  authorities  upon  the  subject  of  implied  warranty  in 
the  sale  of  chattels  are  collated  in  a  very  valuable  note,  appended  by 
the  editor  to  the  case  of  Emeraon  v.  Brighanif  6  American  Decisions, 
109.— lisp. 
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whether  the  hone  is  "all  right,"  asserts  that  the  horse  is  "all 
right/'  such  assertion  may  be  sufficient  evidence  of  a  warranty 
against  the  blindness  or  other  unsoundness  of  the  horse. 

Error  from  the  district  court  for  Douglas  county. 
The  opinion  states  the  case. 

George  W.  Ambroaej  for  plaintiff  in  error. 

John  D.  Sowey  for  defendant  in  error. 

1.  The  charge  on  the  subject  of  warranty  is  liable 
to  no  objection.  Morrill  v.  Wallace^  9  N.  H.,  115. 
£Rikn  V.  DooUtde^  18  Wis.,  196.  Bandall  v..  Thmrdmij 
48  Me.,  226.    SmUh  v.  Justice,  18  Wis.,  600.    Frey  v. 

Vanderhoof,  15  Wis.,  897.  Boothby  v.  Scales^  27  Wis., 
627.  WiUmr  v.  Oartright,  44,  Barb.,  586.  WiOard  v. 
Merritty  45  Barb.,  295.  Beals  v.  Olmstead,  24  Vt.,  115. 
Henshaw  v.  Bobbins j  9  Mete,  88.  Warren  v.  Van  Peltj 
4  E.  D.  Smith,  205. 

2.  The  charges  on  the  subject  of  fraudulent  repre- 
sentations were  sound.  Jones  v.  Edwards,  1  Neb.,  170. 
Kerr  on  Fraud  74,  and  note  (1),  75  and  note  (2),  58-57. 
Pickard  v.  McGormick,  11  Mich.,  78.  Frensd  v.  Miller^ 
87  Ind.,  1.  Moor  v.  Bairns,  116  Mass.,  896.  Clark  v. 
French,  5  Neb.,  562.  Phipps  v.  Buokman,  80  Pa.  St, 
402.  Tayhr  v.  Fleet,  1  Barb.,  471.  Biglcr  v.  FUekr 
ingers,  65  Pa.  St.,  279. 

8.  The  charge  that  was  refused  was  clearly  objec- 
tionable. 1  Parsons  Cont.,  489.  Birdseye  v.  Frost,  24 
Barb.,  867.  Chatfield  v.  Frost,  8  S.  C,  857.  Bigler  v. 
FUckingers,  55  Pa.  St.,  279.  Harris  v.  MvUms,  82  Ga., 
704.  Overby  v.  Ligktby^  27  Ind.,  27.  Bondurant  v. 
Crawford,  22  la.,  40.  Longshore  v.  Jack  ^  Co.,  30  la., 
298. 
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Cobb,  J. 

Action  for  breach  of  warranty  in  sale  of  a  horse  by 
plaintiff  in  error  to  defendant  in  error.  On  the  trial 
in  the  district  court  the  judge,  at  the  request  of  de- 
fendant in  error,  gave  the  following  instructions  in 
charge  to  the  jury : 

8.  If  during  the  negotiation  for  the  sale  of  the  horse 
the  defendant  made  an  assertion  of  soundness,  which 
assertion  was  intended  to  cause  the  sale  of  the  horse, 
and  was  operative  or  effectual  in  causing  such  sale, 
then  such  assertion  would  constitute  a  warranty.  But 
a  mere  expression  of  an  opinion  is  not  enough  to  con- 
stitute a  warranty. 

4.  But  in  case  you  should  be  of  opinion  that  the 
plaintiff  has  not  made  out  a  warranty  by  a  preponder- 
ance  of  evidence,  then,  in  the  second  place,  you  are  to 
enquire  whether  the  plaintiff  can  recover  by  reason  of 
fraudulent  representations;  even  if  there  was  no  war- 
ranty the  defendants  will  be  liable  to  the  plaintiff  if 
they  represented  the  horse  to  be  sound,  and  the  plain- 
tiff, ignorant  of  his  unsoundness,  and  relying  on  such 
representations,  was  induced  by  them  to  make  the  pur- 
chase, provided  that  such  representations  were  &lse 
and  the  defendant  knew  them  to  be  so. 

5.  But  it  should  be  borne  in  mind  that  in  order 
to  give  a  purchaser  a  right  of  action  for  fraudulent 
representations  the  representations  must  have  been  re- 
lied upon  by  the  plaintiff  and  must  have  been  an  in- 
ducement to  the  purchase.  K  the  purchaser  knows  of 
the  defects  afterwards  claimed  to  have  been  the  subject 
of  the  &lse  representations,  or  if  he  resorts  to  other 
means  of  kdowledge  open  to  him  and  chooses  to  judge 
for  himself  in  the  matter,  and  relies  upon  such  other 
means  o£  knowledge,  and  not  upon  the  representations 
made,  the  defendants  cannot  be  made  liable. 
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The  court  also  refused  to  give  the  following  instruc- 
tion prayed  for  by  the  plaintiffi  in  error:  "  Warranty 
does  not  extend  to  such  defects  as  are  patent  and  visi- 

*  ble  to  the  purchaser,  and  if  you.  believe  from  the  testi- 
mony that  the  plaintiff  had  knowledge  of  the  defects 
in  the  eyes  of  this  horse  or  could  have  discovered  them 
by  inspection,  he  cannot  recover  in  this  case,  although 
you  shall  believe  from  testimony  that  there  was  an  ex- 
press warranty  as  to  soundness  on  ^e  part  of  the  de- 
fendants." 

It  is  well  settled  that  no  particular  form  or  set  of 
words  are  necessary  to  constitute  a  warranty  of  the 
character  or  soundness  of  chattels,  but  that  any  form 
of  words,  whereby  a  vendor,  pending  a  negotiation, 
makes  affirmation  or  assertion  that  his  article  of  traffic 
is  possessed  of  a  particular  character  for  the  purpose 
of  inducing  a  purchase,  when  such  affirmation  or  as- 
sertion is  relied  upon  by  the  purchaser,  will  constitute 
a  warranty.  Some  cases  make  a  distinction  between 
affirmation  and  mere  assertion,  but  in  the  sense  in 
which  the  words  are  used  in  this  connection  there  is 
no  difference.  Again,  many  cases  make  a  distinction 
between  the  assertion  of  a  fact  and  the  expression  of 

•  an  opinion.  Whether  certain  words  would  be  regarded 
as  the  affirmation  of  a  fact  or  the  expression  of  an. 
opinion  would  often  depend  upon  the  nature  of  the  ar- 
ticle commended.  Words  which  might  amount  to  a 
warranty  of  soundness  of  a  horse  might  be  regarded 
as  a  mere  expression  of  opinion  when  applied  to  the 
merits  of  a*patent  washing  machine. 

We  see  no  objection  to  the  first  instruction  given,  as 
it  very  fairly  expresses  the  law  of  the  case  as  we  un- 
derstand it.  As  to  the  second  instruction  (ifumbered  4) , 
while  it  was  scarcely  applicable  to  the  evidence  in  the 
case,  yet  as  it  expresses  only  correct  law  and  could  not 
have  misled  the  jury,  the  giving  of  it  is  not  sufficient 
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cause  for  disturbing  the  judgment;  and  so  of  the  other 
instruction  given. 

There  was  no  errdr  in  the  court's  refusal  to  give  the 
instruction  prayed  for  by  plaintiffs  in  error.  The  de- 
'  fendant  in  error  was  no  judge  of  horses  or  of  diseases 
of  horses.  He  had  heard  that  there  was  something 
wrong  with  one  of  the  horse's  eyes.  He  made  inquiry 
of  the  other  party  and  was  told  that  "  the  horse  must 
have  got  a  straw  in  it."  He  received  the  same  reply 
from  the  former  owner  of  the  horse  as  well  as  from 
others.  They  all  agreed  in  ascribing  that  whatever 
was  the  matter  with  the  horse's  eye  came  from  the 
trivial  cause  of  his  having  got  a  straw  in  it.  The  defend- 
ant in  error  was  engaged  as  a  clerk,  his  duties  requir- 
ing his  regular  attendance,  and  hence  allowing  him  no 
opportunity  to  make  enquiries  as  to  the  horse's  con- 
dition; he  was  dealing  with  a  responsible  firm,  whose 
guaranty  or  whose  word  was  perfectly  good.  Under 
these  circumstances  he  had  the  right  to  rely  upon  ■ 
their  warranty  that  the  horse  was  "  all  right." 
.  We  have  treated  this  case  as  though  there  was  no. 
conflict  in  the  testimony,  the  verdict  of  the  jury  who 
are  the  sole  judges  between  conflicting  testimony  hav- 
ing settled  that. 

The  judgment  is  aflirmed. 

Judgment  apfibmbd. 


286     SUPREME  COURT  OF  NEBRASKA, 

Tbe  State,  ez  rel.  Reed,  y.  Ramaey. 


8    286 
21    8781 . 

8  2861    The  Statb  of  Nebraska,  ex  rel.  E.  S.  Reed  and 

85    843f 

OTHERS,  V.  B.  S.  Ramsey  and  others,  County  Com- 
missioners OF  Cass  county. 

County  Seat:  mandamus.  At  a  special  election  held  in  the  sev- 
eral precincts  of  Cass  county  on  the  fourteenth  day  of  May, 
1878,  for  the  purpose  of  relocating  the  county  seat  of  said 
county,  the  returns  made  to  the  county  clerk  were  canvassed 
by  him  and  two  disinterested  freeholders,  etc.,  of  said  county, 
summoned  by  him  for  that  purpose.  From  which  canvass  and 
the  relurn  thereof,  filed  in  the  county  clerk's  office,  it  appears 
that  there  were  2,597  votes  cast  at  said  election,  that  1,061  votes 
were  for  Plattsmouth  (the  present  county  seat),  that  1,588  votes 
were  for  places  other  than  Plattsmouth.  Relation  for  peremp- 
tory mandamus  against  the  defendants  requiring  them  to  call  a 
second  election  for  the  relocation  of  said  county  seat  on  the 
ground  that  150  illegal  votes  were  cast  at  said  election  in  Platts- 
mouth ;  that  as  all  of  the  votes  cast  in  Plattsmouth  were  against 
relocation,  except  18 ;  that  deducting  182  votes  from  all  those 
cast  against  relocation  would  leave  more  than  three-fifths  of 
all  the  votes  cast  at  said  election  in  favor  of  relocation,  and 
that  no  one  place  had  received  a  majority  of  three- fifths.  Heldj 
1.  That  it  was  not  the  duty  of  the  board  of  county  commis- 
sioners to  canvass  the  vote  in  such  cases.  2.  That  no  power 
was  given  by  the  statute  to  the  canvassers  to  reject  or  throw  out 
votes  for  the  reason  that  persons  not  resident  electors  had  voted 
at  such  election.  8.  That  mandamus  would  not  lie  against 
the  county  commissioners,  they  not  being  in  default. 

Original  application  for  mandamus. 

J,  L.  Webster  and  21  B.  Stevenson^  for  relators, 

Sam  M.  Chapnum^  for  respondent. 

Cobb,  J. 

An  alternative  writ  of  mandamus  was  issued  to  the 
respondents,  who  constitute  the  board  of  county  com- 
missioners of  Cass  county,  reciting  that  prior  to  the 
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fourteenth  day  of  May,  1878,  petitions  were  presented 
to  them,  the  said  board  of  county  commissioners,  sign- 
ed by  resident  electors  of  said  county  equal  in  number 
to  three-fifbhs»  of  all  the  votes  cast  at  the  last  general 
election  held  in  said  county  previous  thereto,  which 
said  petitions  were  in  conformity  in  all  respects  with 
the  law,  and  which  requested  them,  the  said  board  of 
commissioners,  to  call  a  special  election  in  said  county 
for  the  purpose  of  submitting  to  the  qualified  electors 
thereof  the  question  of  the  relocation  of  the  county 
seat  of  said  counly;  that  in  pursuance  thereof  a  special 
election  was  held  the  fourteenth  day  of  May,  1878,  in 
said  county;  that  the  votes  cast  at  said  election  were 
duly  canvassed  by  the  board  of  commissioners;  that 
according  to  said  canvass  2,597  votes  were  cast  at  said 
election,  of  which  number  1,059  were  for  the  town  of 
Plattsmouth,  which  was  then  the  county  seat  of  said 
county,  and  that  1,588  votes  were  cas]t  for  relocating 
said  county  seat  at  places  other  than  said  Plattsmouth, 
to-wit: 

In  favor  of  Weeping  Water 1391 

Weeping  Water  Falls 6 

Louisville 64 

RockBluffi 86 

South  Bend 21 

Cass  Center... 4 

Sec.  24,  Town  11,  Range  11 11 

Sec.  28,  Town  11,  Range  11 8 

For  relocation 1 

Against  relocation 2 

That  according  to  said  canvass  there  were  cast  at  said 
special  election  in  Plattsmouth  655  votes,  of  which 
votes  687  were  in  favor  of  Plattsmouth  and  17  votes 
were  in  favor  of  Weeping  Water,  and  one  vote  in  favor 
of  Rock  Bhifib  as  such  county  seat;  that  of  the  votes 
so  cast  150  were  illegal,  being  cast  by  persons  who 
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were  not  resident  electors  of  said  county  of  Cass ;  that 
whereas  all  the  votes  cast  in  said  Plattsmouth  were  in 
favor  of  Plattsmouth,  except  17  for  Weeping  Water 
and  one  for  Rock  Bluffs,  therefore  at  least  182  of  said  • 
illegal  votes  were  in  favor  of  said  Plattsmouth;  that 
deducting  said  182  votes  from  the  whole  number  of 
votes  cast  in  said  county  in  favor  of  Plattsmouth  and 
said  18  votes  from  the  whole  number  of  votes  cast  for 
places  other  than  Plattsmouth,  it  appears  that  three- 
fifths  of  all  the  votes  cast  at  said  election  by  resident 
voters  were  in  favor  of  places  other  than  Plattsmouth, 
where  said  county  seat  then  was  and  now  is  located ; 
that  therefore  it  becomes  the  duty  of  them,  the  said 
board  of  county  commissioners,  to  immediately  call  a 
special  election  for  a  second  vote  on  the  question  of  re- 
locating said  county  seat  as  provided  by  law,  yet  that 
upon  demand  made  in  that  behalf  setting  forth  in 
writing  the  illegal  votes  as  aforesaid,  they,  the  said 
board  of  county  commissioners,  refused  and  still  re- 
fiise  so  to  do,  etc. 

The  defendants,  the  county  commissioners,  returned 
the  alternative  writand  made  answer  thereto,  admitting 
the  facets  stated  in  the  alternative  writ,  also  the  holding 
of  the  election  for  the  re-location  of  the  county  seat  of 
Cass  county;  that  said  election  was  held  at  the  time 
stated  in  the  said  writ,  and  that  the  whole  number  of 
votes  cast  at  said  election  was  2,597,  but  averring  that 
at  said  election  said  city  of  Plattsmouth  received  1,061 
votes,  which  were  cast  for  said  city  of  Plattsmouth 
and  against  the  relocation  of  said  county  seat;  that 
immediately  after  said  election,  and  on  the  18th  day  of 
May,  1878,  John  D.  Tutt,  county  clerk  of  said  county, 
together  with  T.  W.  Woodford  and  Isaac  Wiles,  dis- 
interested freeholders  and  resident  electors  of  said 
county,  met  together  pursuant  to  the  call  of  said  coun- 
ty clerk,  as  a  board  of  canvassers  in  and  for  said  Cass 
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county,  and  proceeded  to  canvass  and  did  canvass  all 
of  the  votes  cast  at  said  special  election.  And  in  pur- 
suance of  said  canvass,  officially  proved  and  published 
the  result  of  said  vote,  and  returned  the  same  to  the 
office  of  the  county  clerk  in  and  for  Cass  county,  Ne- 
braska, where  the  same  was  duly  filed  and  became  a 
part  of  the  records  of  said  county.  A  copy  of  the 
tabular  statement  and  certificate  of  said  canvassers  is 
attached  to  the  said  answer,  and  averred  to  be  a  true 
statement  of  the  vote  cast  at  said  election  for  the  sev- 
eral points  therein  named,  and  that  the  same  is  correct 
in  every  particular.  Said  answer  admits  the  demand 
made  on  the  said  board  on  the  9th  day  of  September, 
1878,  by  the  relators,  with  others,  demanding  of  said 
board  that  it  immediately  call  a  second  election  for  the 
re-location  of  said  county  seat,  which  was  denied  by 
the  said  board.  For  a  fourth  defense  the  said  answer 
farther  denies  that  the  said  hoard  of  county  commis- 
sioners  canvassed  the  vote  cast  at  said  special  election, 
and  denies  that  there  were  any  illegal  votes  cast  at  the 
said  election,  and  they  deny  that  they  have  any  power 
or  authority  under  the  law  to  order  a  second  election, 
or  do  otherwise  than  follow  the  result  of  said  official 
canvass  and  the  result  thereof  as  declared  by  the  board 
of  canvassers,  but  that  by  the  plain  and  direct  terms 
of  law  they  are  forbidden  to  call  such  second  elec- 
tion, etc. 

And  for  a  fifth  defense  they  say  that  the  said  alter- 
native writ  does  not  state  fisusts  and  ground  sufficient  to 
constitute  a  cause  of  action  against  th^se  defendants 
and  in  favor  of  said  plaintiff. 

The  plaintifiT  filed  a  motion  to  strike  out  the  said 
fourth  and  fifth  defenses  in  the  said  answer,  for  the 
reason  that  the  same  constitute  no  defense,  and  that 
the  same  do  not  state  fisicts  sufficient  to  prevent  the  issu- 
ing of  a  peremptory  writ 
21 


\ 
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The  act  of  February  25, 1875  (Laws,  1875,  p.  159), 
makes  no  provision  for  the  canvassing  of  the  votes  cast 
for  the  relocation  of  a  county  seat.  If  such  omission 
is  not  fatal  to  the  administration  of  said  law,  then  it 
must  be  that  the  duty  of  canvassing  such  vote  devolves 
upon  the  county  clerk  and  two  disinterested  electors 
of  the  county  to  be  chosen  by  the  clerk  for  that  pur- 
pose, as  provided  by  section  17,  chapter  20,  General 
Statutes,  for  canvassing  the  votes  cast  at  general  elec- 
tions for  state  and  county  officers,  etc.,  and  no  duty  in 
i;espect  thereto  is  devolved  upoil  the  county  commis- 
sioners, except  to  act  upon  the  result  as  the  same 
should  be  officially  declared.  It  appears  as  well  from 
the  plaintiff's  own  showing  as  from  the  answer  of  the 
defendants  that  their  action  upon  the  said  result  has 
been  in  accordance  with  their  plain  duty  as  prescribed  by 
law.  They  had  no  control  over  the  canvass  or  the  re- 
sult, and  the  statute  provides  that :  ^^  If  at  either  of 
the  elections  in  this  act  provided  for  more  than  two- 
fifths  of  the  votes  cast  shall  be  in  favor  of  the  place 
where  the  county  seat  is  then  located,  the  question  of 
relocation  thereof  shall  not  be  again  submitted  for  the 
space  of  two  years  from  the  date  of  said  election." 
Laws,  1875,  p.  161. 

When  the  statute  speaks  of  votes  it  of  course  means 
legal  votes;  but  all  votes  cast  and  received  at  an 
election  are  presumed  to  be  legal  until  their  ille- 
gality is  proved  in  some  manner  provided  by  law. 
Provision  is  made  for  contesting  the  election  of  per- 
sons who  may  be  declared  elected  to  a  seat  in  the 
senate  or  house  of  representatives,  or  to  a  state  or 
county  office.  Whether  by  following  such  provi- 
sions as  near  as  the  same  are  applicable  to  an  election 
of  this  kind  the  plaintiffs  could  have  so  changed  the 
result  as  to  have  made  it  the  duty  of  the  county  com- 
missioners to  call  a  second  election,  we  do  not  feel 
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called  npon  to  decide  in  disposing  of  this  motion,  but 
it  seems  very  clear  that  while  the  result  of  the  canvass 
remains  undisturbed  the  defendants  have  no  further 
duty  to  perform  growing  out  of  said  special  election 
or  the  petitions  upon  which  it  was  called.  This  would 
not  be  different  even  if  the  board  of  county  commis- 
sioners had  canvassed  the  vote  and  it  had  been 
their  duty  to  do  so,  as  seems  to  have  been  thought  by 
the  plaintiff.  The  law  nowhere  gives  the  canvassers 
the  right  to  throw  out  or  reject  votes  for  the  reason 
that  they  have  been  cast  by  persons  not  legal  voters, 
nor  have  they  any  means  of  ascertaining  who  were  il- 
legal voters  or  what  ballots  were  cast  by  them.  A 
standard  authority  on  matters  of  this  character  says : 
^^  An  important  feature  of  the  writ  of  mandamus  and 
one  which  distinguishes  it  from  many  other  remedial 
writs  is  that  it  is  used  merely  to  compel  action  and 
eoerce  the  performance  of  a  pre-existing  duty.  In  no 
case  does  it  have  the  effect  of  creating  any  new  au- 
thority or  of  conferring  powers  which  did  not  previously 
•  exist,  its  proper  Unction  being  to  set  in  motion  and  to 
compel  action  with  reference  to  previously  existing  and 
clearly  defined  duties.  It  is  therefore  in  no  sense  a 
creative  remedy,  and  is  only  used  to  compel  persons  to 
act  where  it  is  their  plain  duty  to  act  without  its 
agency.  And  it  follows  necessarily  that  the  writ  will 
not  go  to  command  the  performance  of  an  act.  which 
would  be  unlawfiil  in  the  absence  of  the  writ.*^  High 
on  Ex.  Leg.  Remedies,  §  7,  p.  10;  see  also  Illinois 
cases  there  cited. 

Will  it  be  seriously  urged  that,  with  the  canvass  of 
the  said  vote  standing  on  the  records  of  Cass  county 
uncontested  and  tmreversed,  it  is  a  plain  or  even  a 
doubtful  duty  resting  on  the  said  board  of  county  com- 
missioners to  call  said  second  election?  Would  it  not 
on  the  other  hand  be  a  clear  violation  of  duty  and  of 
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law,  and  would  it  not  be  doing  exactly  what  the  law 
prohibits  being  done,  until  after  the  expiration  of  two 
years  from  the  first  election? 

The  difficulty  in  this  case  seems  to  be  that  nobody 
has  refused  to  discharge  any  official  duty  incumbent 
upon  him  under  any  law,  and  nobofly  has  violated  the 
law  except  these  illegal  voters,  if  any  such  there  be,  and 
they  cannot  be  reached  by  mandamus.  It  has  been 
s^gg^sted  that  it  be  referred  to  a  referee  to  take  testi- 
mony as  to  the  alleged  illegal  voters  and  report  the 
same  to  this  court  If  that  could  be  done  under  some 
appropriate  legal  proceeding,  and  a  sufficient  number 
of  illegal  votes  proved  to  change  the  result,  and  that 
evidence  and  conclusion  brought  to  the  attention  of  the 
said  board  of  commissioners,  and  they  should  refuse  to 
act  thereon,  then  it  is  possible  that  mandamus  would 
lie  against  them.  But  this  court  cannot  presume  that 
they  would  reftise  to  act  in  such  case.  ^^  Mandamus  is 
never  granted  in  anticipation  of  a  supposed  omission  of 
duty,  however  strong  the  presumption  may  be  that  the 
persons  whom  it  is  sought  to  coerce  by  the  writ  will 
refuse  to  perform  their  duty  when  the  proper  time 
arrives.  It  is  therefore  incumbent  upon  the  relator  to 
show  an  actual  omission  on  the  part  of  the  respondent 
to  perform  the  required  act,  and  since  there  can  be  no 
omission  before  the  time  has  arrived  for  the  perform- 
ance of  the  duty,  the  writ  will  not  issue  before  that 
time."  **In  other  words  the  relator  must  show  that 
the  respondent  is  actually  in  defEtult  in  the  performance 
of  a  legal  duty  then  due  at  his  hands,  and  no  threats  or 
predetermination  can  take  the  place  of  such  default 
before  the  time  arrives  when  the  duty  should  be  per- 
formed, nor  does  the  law  contemplate  such  a  degree  of 
diligence  as  the  performance  of  a  duty  not  yet  due." 
High  on  Ex.  Leg.  Bern.,  sec.  12,  p.  14.  See  cases  there 
cited. 
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Let  it  be  supposed  that  by  proceedings  in  the  nature 
of  a  contest  or  some  other  appropriate  proceedings  it 
be  decided  by  some  proper  tribunal  that  one  hundred 
and  fifty  of  the  votes  cast  at  said  election  at  the  |)oll8 
in  Plattsmouth  were  cast  by  persons  not  resident  elec- 
tors of  Cass  county,  as  stated  in  said  alternative  writ, 
and  such  decision  of  such  tribunal  be  brought  to  the 
attention  of  said  board  of  county  commissioners  on  the 
10th  day  of  December,  1878,  then  what  would  be  the 
status  of  the  case  ?  It  might  be  that  if  the  said  board 
should  refuse  or  &il  to  call  said  second  election  within 

• 

a  reasonable  time  after  that  day  that  they  would  be  in 
default  But  it  could  not  be  that  they  had  been  in 
default  ever  since  the  9th  day  of  September. 

The  issues  in  the  case  must  be  made  upon  the  fiEicts, 
rights,  and  duties  of  the  parties  as  they  existed  at  the 
time  of  the  commencement  of  the  suit,  or  at  the  latest 
at  the  time  that  they  are  actually  joined ;  and  it  is  ap- 
parent, if  the  foregoing  views  are  correct,  that  the 
issue  presented  by  the  alternative  writ,  tried  in  view  of 
the  duties  of  the  respondents  as  they  existed  at  the  date 
of  its  issuance,  or  at  this  time,  would  have  to  be  decided 
in  favor  of  the  respondents. 

JunaMBNT  AOOOBPINaLT. 
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John  Eountz,  ptiAnmFF  in  erbob,  v.  Thb  Statb  of 
Nbbbasea,.  defendant  in  ebbob. 

Pntotioe  in  Criminal  Cases*  '  Prooeedings  in  error  in  a  crim- 
inal case  moBt  be  instituted  in  the  supreme  court  within  one 
year  after  the  rendition  of  the  judgment. 

Motion  to  dismiss  proceedings  in  error. 

The  Attorney  &eneralj  and  Drank  Martirij  for  the 
motion. 

Isham  BeaviSy  contra. 

Maxwell,  Ch.  J. 

At  the  March  term,  1877,  of  the  district  court  of 
Richardson  county  the  plaintiff  in  error  was  convicted 
of  murder  in  the  second  degree,  and  on  the  seventh 
day  of  April  of  that  year  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  period  of  twenty-five 
years.  On  the  19th  day  of  April,  1878,  he  obtained  a 
writ  of  error  and  filed  a  transcript  of  the  proceedings 
in  the  case  in  this  court,  and  assigns  various  errors 
therein.  The  attorney  general  now  moves  to  dismiss 
the  proceedings  in  error  because  they  were  not  com- 
menced within  the  period  prescribed  by  law. 

At  common  law,  bills  of  exceptions  were  not  allowed 
in  cases  of  felony  and  treason,  because  until  the  pres- 
ent century  a  judgment  of  conviction  in  such  cases  in 
England  could  not  be  reviewed.  Therefore,  there  are 
no  precedents  at  common  law  to  which  our  attention 
has  been  called  wherein  the  question  of  time  was  a 
material  inquiry. 

Section  five  hundred  and  eight  of  the  Criminal  Code 
provides  that:  ^'In  criminal  cases  not  punishable  with 
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death,  after  final  judgment,  writs  of  error  may,  on  good 
cause  shown,  be  allowed  on  the  application  of  the  de- 
fendant, by  the  supreme  court,  or  any  judge  thereof  in 
vacation,  as  in  civil  cases;  and  in  criminal  cases  punish- 
able with  death,  writs  of  error  may  be  allowed  on 
application  by  said  court  when  in  open  session,  or  by 
any  judge  thereof  in  vacation/'   Gen.  Stat,  884. 

In  1875  an  act  was  passed  amending  section  five 
hundred  and  ninety-five  of  the  code  of  civil  procedure 
so  as  to  require  proceedings  in  error  to  be  instituted 
in  six  months  after  the  rendition  of  the  judgment  or 
final  order.    Laws  1875,  p.  40. 

In  1877  the  time  was  extended  to  one  year.  Laws 
1877,  p.  14. 

Do  these  provisions  of  the  code  apply  to  criminal 
cases  ?  We  think  they  do.  We  are  aware  that  the  su- 
preme court  of  Ohio  in  Blackburn  v.  The  StatCy  22  Ohio 
State,  588,  held  that  they  did  not  apply.  No  reason  is 
given^  and  the  case  does  not  appear  to  have  been  very 
fully  considered.  In  this  state  a  writ  of  error  is  a  writ 
of  right  in  both  civil  and  criminal  cases.  And  the 
practice  in  both  classes  of  cases  is  assimilated  as  far  as 
possible.  It  is  evident  that  the  language  of  the  section 
referred  to  includes  also  the  Ume  within  which  pro- 
ceedings in  error  may  be  instituted.  And  every  pre- 
sumption of  innocence  in  favor  of  the  accused  supports 
this  construction.  In  addition  to  the  protection  which 
the  common  law  throws  around  the  accused,  he  is  en- 
titled to  counsel  to  make  his  defense,  and  if  unable  to 
employ  the  same  the  court  will  appoint.  He  is  entitled 
to  a  bill  of  exceptions,  and  after  calling  the  attention  of 
the  court  below  to  the  errors  complained  of,  may  have 
the  entire  case  reviewed  on  error  in  the  supreme  court. 
When  may  he  do  this  ?  Can  he  wait  until  the  material 
witnesses  for  the  state  are  dead  or  have  gone  beyond 
the  reach  of  process — ^let  that  time  be  five,  ten,  or 
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twenty  years,  then  prosecute  proceedings  in  error? 
We  do  not  think  so. 

If  the  party  convicted  is  innocent  of  the  offense  with 
which  he  is  charged — ^that  is,  if  the  testimony  fails  to 
establish  his  guilt  with  that  degree  of  certainty  required 
by  the  law — if  error  has  occurred  during  the  progress 
of  the  trial  by  which  he  has  been  prejudiced,  the  case 
should  be  reversed  and  a  new  trial  awarded.  There  is 
nothing  that  the  law  abhors  like  the  conviction  of  an 
innocent  person.  For  this  reason,  among  others,  crim- 
inal cases  take  precedence  in  the  hearing  of  causes,  in 
order  that  the  party,  if  innocent,  may  be  discharged. 
But  it  is  the  duty  of  the  state,  while  protecting  as  far 
possible  the  innocent,  to  punish  the  guilty.  In  no 
other  way  can  life  and  property  be  rendered  secure. 
In  most  cases  of  actual  guUt,  if  proceedings  in  error 
are  prosecuted  within  the  period  required  by  law,  and 
the  case  is  reversed,  the  witnesses  on  the  part  of  the 
state  are  at  hand  to  testify  in  the  case.  But  in  many 
if  not  most  cases,  in  even  five  years  many  of  the  mate- 
rial  witnesses  could  not  be  found.  The  case  may  have 
been  one  of  great  atrocity,  and  the  guilt  of  the  party 
undoubted,  yet  upon  a  reversal  of  the  case,  as  the  (vit- 
nesses  against  him  can  not  be  found,  he  must  be 
turned  loose  to  commit  other  depredations  upon  soci- 
ety. The  law  was  framed  for  the  protection  of  the 
innocent  and  of  society,  not  to  offer  a  means  of  escape 
for  the  guilty,  and  a  party  must  prosecute  proceedings 
in  error  within  the  period  required  by  the  statute  or  be 
barred.  This  rule,  however,  cannot  apply  to  cases 
where  the  court  had  no  jurisdiction,  or  where  no 
offense  is  charged  in  the  indictment,  as  in  such  cases 
there  is  an  absolute  want  of  authority.  The  motion  to 
dismiss  proceedings  in  error  is  sustained, 

JVDOHBNT  AGCORDIiraLT. 
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Staxb  Bank  of  I^ebrasea,    appellbb,  v.  John  H. 

Gbebn,  appellant. 


\  A 


1. 


2. 


:    MOTION  TO  DISMISS.    On  a  mere  motion  to  dismiss  the 

appeal,  the  court  will  not  examine  the  record  to  see  whether  it 
contains  all  the  proceedings  of  the  coart  below.  If,  however, 
on  the  submission  of  the  cause,  the  court  finds  the  record  so 
defective  that  the  questions  presented  cannot  be  reviewed,  it 
will  make  such  order  in  the  premises  as  may  be  just  and  proper. 

B.  Appeal  to  Supreme  Court.  The  right  to  appeal  in  equity 
cases  is  regulated  entirely  by  statute.  No  notice  is  necessary 
by  the  appellant  on  taking  the  appei^  other  than  that  derived 
trota  filing  the  supersedeas  bond.  The  appellant  has  six  months 
Arom  the  date  of  the  rendition  of  the  judgment,  order,  or  decree, 
in  which  to  file  the  transcript  in  the  supreme  court 

4.  Practice:  xxbcxttiok.  Where  a  proper  supersedeas  bond  is 
filed  and  approved,  no  execution  can  issue  on  the  judgment  un- 
til the  bond  is  set  aside,  modified,  or  the  appellant  fails  to  per- 
fect his  appeal. 


5.  :  afpxal:  sttpebsbdkas  bond.  Upon  the  confirma- 
tion of  the  sale  of  certain  real  estate  under  a  decree  of  foreclo- 
sure, and  an  order  awarding  execution  for  the  deficiency  amount- 
ing to  $9,944.88,  the  court  fixed  the  supersedeas  bond  at  $2,000. 
Heldf  that  the  case  came  within  the  provisions  of  the  third 
subdivision  of  the  third  section  of  the  act  in  relation  to  appeals 
in  action^  in  equity,  and  that  the  amount  of  the  bond  was  dis- 
cretionary with  the  court 


:     :     WAiVEB  or  sttpibsidxas  boitd   bt    at- 

TOBiTBT.  While  a  supersedeas  bond  for  an  appeal  duly  ap- 
proved was  on  file  in  the  district  court,  the  appellee^s  attorney 
requested  the  clerk  to  issue  execution  on  the  judgment,  to  which 
request  the  appellant's  attorneys  signed  the  following  waiver: 
"  We  hereby  consent  to  the  above  request  being  complied  with 
by  the  clerk  of  said  court.''  Heldy  that  their  general  employ- 
ment as  attorneys  gave  them  no  authority  to  sign  such  waiver, 
and  the  burden  of  proof  was  on  them  to  show  they  had  special 
anthority  to  sign  it 
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Practice :  fikal  obdeb.  An  order  confirming  a  sale  of  real 
estate  made  by  a  judge  of  the  district  court  in  vacation,  is  a 
final  order,  from  which  an  appeal  will  lie  to  the  supreme  court. 
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V 

I 


This  was  an  appeal  by  defendant  firom  an  order  con- 
finning  the  sale  of  real  estate  in  the  district  court  of 
Washington  county,  upon  a  motion  to  dismiss  which 
the  following  opinion  was  filed. 

Maxwbll,  Gh.  J. 

Certain  real  estate  of  the  defendant  was  sold  at  judi- 
cial sale  and  the  sale  confirmed  in  vacation.  The  de- 
fendant appeals  to  this  court  The  plaintiff  moves  to 
dismiss  the  appeal  upon  the  grounds: — 

FiT8t — That  the  order  is  not  appealable,  not  having 
been  made  by  the  district  court 

Second — ^Because  the  transcript  does  not  contain  nor 
purport  to  contain  all  the  pleadings,  proceedings,  and 
testimony. 

That  an  order  confirming  a  sale  is  a  final  order  will 
not  be  denied.  This  is  admitted  by  the  attorney  for 
the  appellee.  But  it  is  claimed  that  the  sale  having 
been  confirmed  by  the  judge  in  vacation,  it  does  not 
therefore  come  within  the  provisions  of  the  statute, 
which  provides  that  "  either  party  may  appeal  from  the 
judgment  or  decree  rendered,  or  final  order  made  by 
the  district  court"     Gen.  Stat,  716. 

The  act  approved  Feb.  25, 1876,  amending  section 
four  hundred  and  ninety-eight  of  the  code,  after  pro- 
viding for  a  confirmation  by  the  court,  further  provides 
"  that  the  judge  of  any  district  court  may  confirm  any 
such  sale  at  any  time  after  such  ofiEicer  has  made  his 
return,  on  motion  and  ten  days'  notice  to  the  adverse 
party  or  his  attorney  of  record,  if  made  in  vacation." 
It  is  also  provided  that  the  judge  confirming  the  sale 
shall  cause  the  order  to  be  entered  on  the  journal. 
Laws  1875,  p.  88. 

Section  twenty-three,  article  VI  of  the  constitution, 
provides  that  "the  several  judges  of  the  courts  of  record 
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shall  have  such  jurisdiction  at  chambers  as  may  be 
provided  by  law/* 

In  sales  under  a'  decree,  the  court  is  the  vendor  and 
the  sheriff  or  commissioner  making  the  sale  a  mere 
instrument  (Frasher  v.  'Ingham^  4  Neb.,  587),  but  no 
title  passes  by  the  sale  until  it  is  confirmed,  and  the 
same  rule  applies  to  sales  upon  execution.  The  con- 
firmation when  made  becomes  the  act  of  the  court 
whether  made  in  vacation  or  in  open  court.  That  the 
legislature  has  authority  to  confer  such  power  upon 
judges  in  vacation  there  is  no  question.  The  order  of 
confirmation,  although  made  by  the  judge  in  vacation, 
was  entered  upon  the  journal  of  the  court  and  became 
a  part  of  its  records,  and  until  reversed  is  the  final 
judgment  of  the  court,  from  which  an  appeal  will  lie. 

As  to  the  second  objection,  it  is  sufficient  to  say  that 
the  causes  assigned  are  not  sufficient  of  themselves 
to  authorize  the  court  to  dismiss  the  appeal.  If  it 
should  appear  upon  an  examination  of  the  record  that 
it  was  so  defective  that  the  questions  presented  cannot 
be  reviewed,  the  court  will  take  such  action  as  may  be 
proper  in  the  premises.  The  motion  to  dismiss  the 
appeal  is  overruled. 

JUDOMBNT  AOCORDIHGLT. 

Lake,  J.,  dissented. 

The  cause  then  came  on  to  be  heard,  was  argued  by 
counsel  and  submitted  to  the  court. 

Woolworih  ^  Mvnger,  for  appellant  Green. 

Green  swears  in  his  affidavit  that  he  never  gave  any 
authority  or  consent  to  said  Redick  &  Connell,  or  either 
of  them,  or  to  any  other  person  or  persons,  to  waive 
the  right  which  he  had  acquired  by  reason  of  the  giv- 
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ing  of  the  supersedeas  bond  in  this  case,  or  to  consent 
to  the  issue  of  any  execution  under  said  order  what- 
ever, and  that  he  never  knew  of  the  execution  having 
been  issued,  or  consent  of  Redick  &  Connell  having 
been  ^ven,  until  his  property  had  been  levied  upon 
and  advertised  for  sale  under  the  same.  The  only  at- 
tempt made  to  rebut  this  testimony  of  Green  is  by  the 
affidavit  of  Redick,  who  says  that  he  and  his  partner, 
Connell,  were  the  attorneys  for  Green,  and  had  author- 
ity to  sign  the  written  consent  for  execution  to  issue. 
How  their  authority  was  acquired,  he  does  not  say. 
No  pretense  is  made  that  Green  gave  express  authority; 
and  so  far  as  Green's  statement  goes — ^that  he  never 
gave  such  consent  in  any  manner,  or  even  knew  that 
the  execution  had  issued,  or  the  written  consent  of  Re- 
dick &  Connell  had  been  ^ven  until  after  the  levy  and 
advertisement  of  his  property — ^it  remains  uncontra- 
dicted and  must  be  accepted  as  an  admitted  fact  It  is 
true  that  Redick  says  that  this  consent  was  given  upon 
consideration  that  time  should  be  given  Green  in  which 
to  buy  back  or  redeem  the  mortgaged  premises  before 
sold,  but  such  an  arrangement  is  not  brought  home  to 
the  knowledge  of  Green,  and  his  want  of  knowledge 
of  any  such  arrangement  is  fully  shown  in  his  (Green's) 
affidavit 

It  is  very  evident  that  all  the  authority  Redick  & 
Connell  possessed  was  such  as  an  attorney  possesses 
under  and  by  virtue  of  his  general  retainer. 

That  an  attorney  may  make  a  valid  stipulation  as  to 
any  matter  of  practice  or  procedure,  we  admit  But 
we  do  most  emphatically  deny  that  an  attorney  pos- 
sesses the  power  and  authority,  by  stipulation  or  oth- 
erwise, m  a  direct  attempt  so  to  doy  to  waive,  relinquish, 
or  surrender  the  very  right  which  he  is  employed  to 
protect  and  secure.  That  a  substantial  right  may 
sometimes  be  lost  by  a  stipulation  regarding  a  matter 
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of  practice  entered  into  without  due  consideration,  or  a 
proper  understanding  as  to  its  effect,  we  concede;  but 
we  venture  the  assertion  that  no  case  can  be  found  in 
which  it  has  been  held  that  the  general  authority  of  an 
attorney  permits  him  to  knowingly  and  wilfiiUy,  with- 
out the  knowledge  and  consent  of  his  client,  surrender 
to  the  enemy  the  sacred  right  entrusted  to  his  protec- 
tion and  guardianship.  Wilson  v.  JermingSj  8  Ohio 
State,  828.  Card  v.  WaUbridge,  18  Ohio,  411.  KeOogg 
V.  Gilbert,  10  Johns.,  220.  Stuck  v.  Beese^  15  Iowa,  122. 
Chilton  V.  WUfordy  2  Wis.,  1. 

George  JE.  Pritchett,  for  appellee.  The  State  Bank. 

1.  The  supersedeaiB  bond  was  not  such  as  is  required 
by  law.  The  order  awarding  execution  directed  the 
payment  of  nearly  $10,000,  and  the  appellant  attempted 
to  supersede  and  prevent  its  execution  by  giving  a  bond 
for  |2,000.  The  mortgaged  property  had  been  sold. 
Green  had  no  other  property  in  Washington  county. 
All  the  property  he  then  had  was  in  Douglas  county, 
heavily  incumbered,  and  about  to  be  still  more  incum- 
bered by  judgment  rendered  in  suits  brought  against 
him  by  his  attorney  in  this  case  and  others;  and  yet 
the  attempt  was  made  to  prevent  the  appellee  in  this 
case  from  taking  out  execution  and  securing  a  lien 
upon  the  property  in  Douglas  county,  by  givin|^  bond 
in  the  sum  of  $2,000.  Argument  is  not  needed  to 
show  that  the  law  authorized  no  such  procedure. 

2.  But  the  force  and  effect  of  the  supersedeas  bond 
was  waived  by  the  consent  of  Redick  ft  Connell, 
attorneys  for  Green,  that  the  execution  for  March  1, 
1878,  be  issued. 

While  it  may  be  true  that  their  mere  retainer  as 
attorneys  for  Green,  did  not  give  them  authority  to 
make  the  waiver,  yet  I  claim  that  they  had  express 
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authority.  Such  is  the  fact,  as  shown  by  the  record. 
It  is  true  Green  swears  they  had  none;  but  Redick,  by 
his  affidavit,  not  only  swears  to  the  fact  of  their  being 
attorneys  for  Green,  giving  them  the  authority  con- 
ferred by  their  employment,  but  supplements  the 
statement  by  the  fact  that  they  did  have  such  authority. 
The  waiver,  or  consent  that  execution  issue,  was  made 
pursuant  to  an  agreement  between  the  parties,  by 
which  Green  was  to  have  the  right  to  redeem  the 
mortgaged  property  within  seventy  daya  at  the  price 
for  which  it  had  been  sold« 

Maxwbll,  Ch.  J. 

In  April,  1874,  the  appellant  executed  and  delivered 
to  John  I.  Redick  three  promissory  notes  each  for  the 
sum  of  $8,888.38,  payable  in  one,  two  and  three  years, 
with  interest  at  10  per  cent,  and  to  secure  the  payment 
of  the  same  executed  a  mortgage  upon  certain  real 
estate  in  Washington  county.  It  is  alleged  in  the  peti- 
tion that  the  first  note  was  paid.  The  second  note  was 
indorsed  by  Redick  and  transferred  to  the  appellee 
before  maturity.  Upon  the  maturity  of  the  note  it 
was  protested  for  non-payment  and  notice  given  to 
Redick. 

In  April,  1876,  an  action  of  foreclosure  for  the 
amount  due  on  the  second  note  was  instituted  in  the 
district  court  of  Washington  county — Green,  Redick, 
and  the  Omaha  Ifational  Bank  being  made  defendants; 
and  at  the  November  term,  1876,  of  said  court,  a  decree 
for  the  sum  of  (10,609.24  and  costs,  and  attorneys'  fees, 
was  taken  against  Green  and  Redick,  the  Omaha  Na- 
tional Bank  being  permitted  to  withdraw  its  claim 
without  prejudice. 

A  sale  of  the  mortgaged  property  was  had  under 
said  decree,  which  sale  was  confirmed  on  the  sixth  day 
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of  December,  1877,  and  an  order  made  that  the  plaintiff 
have  execution  for  the  deficiency  against  Green  and 
Redick  for  the  sum  of  |9,944.78.  It  was  ftirther  or- 
dered that  in  case  Green  within  forty-eight  hours  exe- 
cuted an  undertaking  to  the  plaintiff  in  the  sum  of 
$8,000.00,  to  pay  the  plaintiff  $2,000.00  in  sixty  days, 
that  in  case  of  the  payment  of  the  money  within  that 
time  he  should  have  a  re-conveyance  of  the  property. 
The  defendant  (appellant)  exceptet^  to  the  order,  and 
the  supersedeas  bond  was  fixed  by  the  court  at  $2,000.00. 
On  the  next  day  Green  executed  a  supersedeas  bond 
for  the  sum  of  $2,000.00,  with  sureties,  which  was  ap- 
proved by  the  clerk  of  the  court.  The  following  was 
attached  to  the  bond :  "  I  am  satisfied  that  Fred.  King 
is  good  surety  on  any  bond  to  the  amount  of  $2,000.00. 
"  (Signed),  G.  E.  PRITCHETT." 

No  motion  was  made  to  set  aside  or  amend  the  bond, 
but  on  or  about  the  first  day  of  March,  1878,  the  fol- 
lowing was  ^ed  in  the  district  court  of  Washington 
county : 

^^Thb  State  Bane  of  Nebraska  "j 

^'  r 

"  John  H.  Green,  bt  al.       ) 

^^To  the  clerk  of  said  court:  Please  issue  an  execu- 
tion directed  to  the  sheriff  of  Douglas  county  for  the 
deficiency  in  the  above  case,  being  deficiency  found 
due  by  the  order  confirming  the  sale  herein,"  which 
was  signed  by  the  plaintiff's  attorney,  to  which  wap 
appended  the  following:  "We  hereto  consent  to  the 
above  request  being  complied  with  by  the  clerk  of  said 
court,"  which  was  signed  by  Green's  attorneys. 

Upon  this  request  and  waiver  being  filed  with  the 
clerk  of  the  district  court  of  Washington  county,  an 
execution  for  the  sum  of  $9944.73  deficiency  was  issued 
to  the  sheriff  of  Douglas  county,  and  levied  upon  cer- 
tain real  estate  of  Green,  but  for  want  of  time  to  adver- 
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tise,  it  was  returned  without  a  sale  having  been  made. 
Several  orders  of  sale  were  issued  and  returned  after 
said  levy  without  a  sale  being  had.  But  on  the  seventh 
day  of  October,  1878,  said  real  estate  was  sold  under 
said  levy,  upon  an  order  of  sale,  and  the  sale  was  con- 
firmed, on  the  sixth  of  the  following  November.  Green 
resisted  the  confirmation  of  the  sale  and  ^^  asked  to 
have  the  execution  heretofore  issued  in  said  cause  and 
the  order  of  sale  upon  which  said  real  estate  was  sold 
each  set  aside  for  the  reason  that  at  the  time  of  the 
issue  of  said  writs  there  was  on  file  in  said  cause  a  good 
and  sufficient  supersedeas  bond  as  provided  by  law." 
From  the  order  confirming  the  sale  the  defendant 
Green  appeals  to  this  court. 

The  appellee  contends  that  the  supersedeas  bond  did 
not  stay  the  execution.  First — ^Because  no  appeal  was 
taken.  Second — ^Because  the  bond  was  not  such  as  is 
required  by  the  law.  Section  one  of  the  act  "  to  pro- 
vide for  appeals  in  actions  in  equity"  (Gen.  Stat.,  716), 
provides  that  "the  party  appealing  shall,  within  six 
months  after  the  date  of  the  rendition  of  the  judgment 
or  decree,  or  the  making  of  the  final  order,  procure 
from  the  clerk  of  the  district  court,  and  file  in  the  office 
of  the  clerk  of  the  supreme  court,  a  certified  transcript 
of  the  proceedings  had  in  the  district  court,  etc. 

Section  three  provides  that  "No  appeal  in  any  case 
in  equity,  now  pending  and  undetermined,  or  which 
Bjfiall  hereafter  be  brought,  shall  operate  as  a  superse- 
deas, unless  the  appellant  or  appellants  shall,  within 
twenty  days  next  after  the  rendition  of  the  judgment 
or  decree,  or  the  making  of  such  final  order,  execute 
to  the  adverse  party  a  bond,  with  one  or  more  sureties^ 
as  follows :  ' 

^^Mrat  When  the  judgment  or  decree  is  for  the  pay- 
ment of  money  the  bond  must  be  in  double  the  amount 
of  the  judgment. 
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^^ Second.  Where  the  judgment  or  decree  directs  the 
executiou  of  a  conveyance  the  hond  shall  be  in  such 
sum  as  may  be  prescribed  by  the  district  court  or  a 
judge  in  vacation. 

'^  Third.  When  the  judgment  or  decree  directs  the 
sale  or  delivery  of  possession  of  real  estate  the  bond  to 
be  in  such  sum  as  the  court  or  the  judge  thereof  in 
vacation  shall  prescribe." 

Section  four  provides:  "Before  any  bond  executed 
as  aforesaid  shall  operate  as  a  supersedeas,  the  execu- 
tion of  the  same,  and  the  sufficiency  of  the  sureties 
therein,  must  be  approved  by  the  clerk  of  the  court  in 
which  the  judgment  or  decree  was  rendered  or  final 
order  was  made." 

The  right  of  review  by  appeal  was  unknown  to  the 
common  law.  It  was  borrowed  from  the  civil  law  and 
incorporated  into  the  chancery  practice  of  England. 
It  is  regulated  entirely  by  statute  in  this  state.  The 
statute  requires  the  appellant,  in  order  to  stay  the  ope- 
ration of  the  judgment,  to  file  a  proper  bond,  approved 
by  the  clerk,  within  twenty  days  from  the  time  of  the 
rendition  of  the  judgment,  order,  or  decree.  Upon  the 
bond  being  filed  and  approved,  the  power  of  the  court 
below  to  proceed  in  the  case  is  suspended  until  the 
bond  is  set  aside,  modified,  or  the  appellant  fails  to  per- 
fect his  appeal  within  the  time  required  by  the  statute. 
The  filing  of  the  bond  is  a  proceeding  in  the  case  and 
is  notice  to  the  adverse  party.  In  addition  to  this,  rule 
VUI  of  this  court  provides  for  notice  to  the  appellee 
when  the  case  is  docketed  in  the  supreme  court.  'No 
other  notice  is  required  under  our  statute,  although  in 
some  of  the  states,  under  their  peculiar  statutory  pro- 
visions, notice  must  be  given,  and  it  was  formerly  so  in 
this  state  under  section  six  hundred  and  seventy-five  of 
the  code. as  it  then  existed.     See  Redgraoe  v.  Baptist 
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Ckurcfiy  1  Neb*,  845.    But  that  provision  has  since  been 
repealed. 

The  appellant  has  six  months  in  which  to  file  his 
transcript  in  the  supreme  court  after  the  date'of  the 
rendition  of  the  judgment,  order,  or  decree.  Ghre  v. 
Hare,  4  Neb.,  131.  TooOe  v.  White,  Id.,  406.  The  ap- 
pellee  waived  the  service  of  notice  as  required  by  rule 
Viii,  and  is  not  in  a  condition  to  complain  of  the  fail- 
ure  to  be  eenred  with  notice.'  The  first  objection  of 
the  appellee,  therefore,  is  not  well  taken. 

The  amount  of  the  bond  was  evidently  fixed  by  the 
court  under  the  provisions  of  the  third  subdivision  of 
section  three,  as  the  effect  of  the  confirmation  of  the 
sale  would  be  to  divest  the  defendant  of  the  possession 
of  the  real  estate  in  question.  This  being  the  case,  the 
appeal  in  that  case  was  taken  from  the  order  confirm- 
ing the  sale.  The  amount  of  deficiency  is  contingent 
altogether  upon  the  amount  realized  from  the  sale  of 
the  real  estate.  If,  therefore,  the  order  confirming  the 
sale  should  be  reversed,  no  order  of  execution  for  the 
deficiency  could  be  made  until  a  re-sale  of  the  prem- 
ises, as  the  amount  could  not  be  ascertained.  This  evi- 
dently was  the  view  taken  by  the  court  below,  and  we 
think  it  correct.  If  any  particular  objection  existed 
against  the  bond  it  should  have  been  made  in  the  first 
instance  in  the  court  below,  but  the  bond  apparently  is 
sufficient  in  form  and  amount,  and  it  cannot  be  treated 
as  void.    The  second  objection,  therefore,  is  overruled. 

But  it  is  claimed  that  the  force  and  effect  of  the  su- 
persedeas bond  was  waived  by  the  consent  of  the  attor- 
neys for  Green.  Our  statute  provides  that  an  attorney 
has  power: 

JB^st — To  execute  in  the  name  of  his  client  a  bond 
for  an  appeal,  certiorari,  writ  of  error,  or  any  other  pa- 
per necessary  and  proper  for  the  prosecution  of  a  suit 
already  commenced. 
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Second — To  bind  his  client  by  his  agreement  in  re- 
spect to  any  proceeding  within  the  scope  of  his  proper 
duties  and  powers ;  but  no  evidence  of  any  such  agree- 
ment is  receivable,  except  the  statement  of  the  attor- 
ney himself,  his  written  agreement  signed  and  filed 
with  the  clerkj  or  an  entry  thereof  upon  the  records  of 
the  court. 

Third — To  receive  money  claimed  by  his  client  in  an 
action  or  proceeding  during  the  pendency  thereof  or 
afterwards,  unless  he  has  been  previously  discharged 
by  his  client,  etc.    [Gen.  Stat,  95.] 

An  attorney  has  general  authority  from  his  client  in 
all  matters  which  may  reasonably  be  expected  to  arise 
during  the  progress  of  a  case.  He  may  make  agree- 
ments as  to  continuances,  evidence,  and  the  conduct  of 
the  trial,  because  from  the  nature  of  the  case  he  must 
be  permitted  to  use  his  skill  and  judgment  in  the  man- 
agement of  the  case.  And  if  in  such  matters  he  enters 
into  any  agreement  within  the  scope  of  his  authority, 
his  client  is  bound  thereby,  even  though  contrary  to  his 
interest.  MeCann  v.  McLmvanj  8  Neb.,  29.  Palmer 
V.  The  People,  4  Id.,  76.  Rich  v:  State  National  Banky  7 
Id.,  201. 

But  an  attorney,  by  virtue  of  this  general  authority, 
cannot  authorize  an  execution  to  issue  against  the 
property  of  his  client  while  a  proper  supersedeas  bond 
is  on  ffle  to  provide  for  an  appeal.  This  is  admitted 
by  the  attorney  for  the  appellee,  but  it  is  claimed  the 
attorneys  for  Green  had  special  authority  from  him  for 
that  purpose.  Green  denies  positively  any  such  au- 
thority, and  the  burden  of  proof  is  on  the  attorneys  to 
show  that  such  authority  existed.  I^o  written  author- 
ity has  been  shown,  and  the  mere  oath  of  one  of  the 
attorneys  as  to  such  authority  is  not  sufficient  to  over- 
come the  positive  denial  under  oath  of  Green.  It  fol- 
lows that  Green,  having  given  the  necessary  bond  for  an 
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appeal,  the  power  of  the  district  court  to  issue  execution 
on  the  judgment  was  for  the  time  being  suspended, 
and  the  clerk  had  no  authority  to  issue  the  execution 
and  orders  of  sale.  The  court  therefore  erred  in  con- 
firming the  sale.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

JunaMBNT  AOOOBnnraLT. 
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Jambs  H.  Catron,  plaintiff  in  error,  y.  John  E. 
Shepherd,  defendant  in  error. 

1.  Partnership:    pusohabb  bt  pabtxtbb  of  claim  aqaikst 

▲NOTHBB.  0.  and  8.  were  in  partnership  in  the  businets  of 
fattening  cattle,  0.  conducting  the  sales  and  receiying  the 
money.  About  the  sixth  ef  April,  1876,  0.  having  a  consider- 
able amount  of  partnership  funds  in  his  hands,  and  being  about 
to  sell  all  the  stock  owned  by  the  partnership,  purchased  a 
claim  against  8.  for  about  twenty-five  cents  on  the  dollar,  and 
in  his  settlement  with  8.  sought  to  apply  it  against  the  amount 
of  partnership  Ainds  in  his  hands  due  8.,  at  its  face  value.  In 
an  action  on  the  claim,  Held,  that  0.  could  recover  no  more 
than  he  had  paid  for  the  claim. 

2.  ;    — ^.    When  property  is  purchased  with  partnership 
fUnds  it  inures  to  the  benefit  of  the  partnership. 

iBach  partner  is  a  principal,  and  also  is  agent 


for  every  other  member  of  the  firm,  and  a  purchase  made  by 
one  partner  with  the  Ainds  of  another  inures  to  the  benefit 
of  such  partner,  and  cannot  be  applied  by  the  agent  to  hia  own 
personal  profit. 

Praotioe:  mTBODXJonro  tsbtimovt  without  ob/botiob. 
Where  testimony  is  introduced  without  objection,  error  will 
not  lie  upon  the  ground  that  the  testimony  was  improperly  ad- 
mitted. 

!  :  AMBBDifBBT  ov  PLBADOTQB.  Where  testi- 
mony is  introduced  without  objection  tending  to  prove  a  differ- 
ent issue  {torn  that  made  in  the  pleadings,  the  court,  after  the 
trial,  may  permit  the  pleadings  to  be  amended  to  conform  to 
the  fiscts  proved. 
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Ebbob  from  the  district  court  for  Otoe  counly.  The 
fiEtcts  are  fully  set  forth  in  the  opinion. 

J.  L.  HztcheUj  for  plaintiff  in  error. 

The  word  **  defense"  as  used  in  the  code,  sees.  99, 
100,  must  include  partial  as  well  as  complete  defenses, 
and  the  defendant  should  be  prohibited  from  giving  in 
evidence  any  new  matter,  either  as  a  complete  or  par- 
tial defense,  unless  such  matter  had  been  set  up  in  the 
answer.  The  court  can  only  adjudicate  upon  the  case 
made  by  the  pleadings.  Scliool  District  v.  Shoemaker j 
6  Neb.,  86.  dark  v.  0.  ^  S.  W.  JR.  iJ.,  5  Neb.,  814. 
A.  ^  N.  R.  R.  V.  Washburn,  5  Neb.,  117.  Peet  v. 
(yBrien,  5  Neb.,  8(50.  Danforth  v.  Smithy  28  Vermont, 
247.  English  v.  FoxaU,  2  Peters,  695.  Chalmers  v. 
Chalmers y  6  H.  &  J.,  29. 

The  issue  upon  which  this  case  was  tried  was  plainly 
and  clearly  defined.  *  The  answer  was  by  way  of  con- 
fession and  avoidance.  The  execution  and  assignment 
of  the  contract  sued  on  was  admitted  as  well  as  the 
amount  due  thereon.  The  affirmative  allegation  set 
up  for  the  purpose  of  avoiding  the  liability  was  that 
plaintiff  acquired  and  paid  for  said  contract  with  de- 
fendant's money.  Under  well-settled  principles  of  law 
if  the  defendant  failed  to  sustain  this  affirmative  de- 
fense the  plaintiff  would  be  entitled  to  recover  the 
amount  claimed  in  his  petition.  No  evidence  offered 
by  defendant  could  properly  be  admitted  or  heard  by 
the  court  which  did  not  tend  to  establish  his  said  de- 
fense. No  other  defense  could  be  tried  or  passed  upon 
by  the  court.  See  authorities  above  cited.  The  find- 
ing of  the  court  which  is  to  be  treated  in  every  re- 
spect as  a  verdict  and  special  finding  of  a  jury,  nega- 
tived the  only  defense  pleaded. 

Suppose  this  case  having  been  tried  by  a  jury,  a  gen- 
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eral  verdict  had  been  returned  that  plaintiff  was  entitled 
to  recover  only  $4,318,  with  a  special  finding  that 
plaintiff  did  not  purchase  said  contract  with  the  defend- 
ant's but  with  his  own  money,  and  the  motion  for 
judgment  had  been  filed  in  this  case,  what  would  have 
been  the  duty  of  the  court,  the  general  verdict  and  the 
special  finding  being  inconsistent?  Sec.  294,  chap.  57, 
General  Statutes  of  Nebraska.  The  matters  set  up  in . 
avoidance  had  been  negatived — ^removed  the  confession 
and  only  that  remained,  and  plaintiff  was  entitled  to 
judgment  ae  if  no  new  matter  had  been  pleaded. 

A  party  will  not  be  permitted  to  amend  by  setting 
up  a  new  cause  of  action  or  a  new  and  different  de- 
fense—especially after  verdict  or  trial.  Thompson  v. 
Phdauy  2  Foster  (N.  H.),  889.  French  v.  Gerrish,  2  Fos- 
ter (N.  H.),  97.  Ixmrence  v.  Langlej/y  14  N.  H.,  70. 
Newell  V.  Husseyy  18  Maine,  249.  Walter  v.  Bemietty  16 
N.  Y.,  250.  Belknap  v.  Seaky,  14  N.  T.,  147.  Wood- 
raff  V.  Dickie^  81  How.  Pr.,  164.  Butler  v.  Livermore^ 
62  Barb.  570.  Apply  the  law  of  these  causes  to  the 
one  at  the  bar.  The  claim  of  defense  set  up  by  way 
of  amendment  after  trial,  by  order  of  the  court,  was  not 
only  a  new  and  different  one  from  the  one  upon  which 
the  case  was  tried,  but  it  was  inconsistent  with  it  and 
contradictory  of  it.  The  one  upon  which  the  case  was 
tried  sounded  in  tort  the  conversion  of  defendant's 
money;  the  new  one  is  based  on  a  contract  or  agree- 
ment set  out  in  said  amendment  Are  these  not  differ- 
ent defenses,  'such  as  our  statute  requires  should  be 
separately  stated  and  numbered?  The  one  is  not  only 
in  tort  the  other  on  contract,  but  one  is  a  complete,  the 
other  only  a  partial  defense.  The  new  matter  in  the 
original  answer  was  stated  in  one  count,  which*  con« 
tained  only  one  defense.  How  was  it  possible  for 
plaintiff  to  expect  from  the  reading  of  that  answer  that 
he  would  be  called  upion  to  try  any  such  defense  as  is 
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set  up  in  the  amendment?  He  Iiad  a  right  to  presume-^ 
and  the  law  wUl  sustain  and  protect  him  in  presuming— 
that  he  would  be  called  upon  to  meet  the  defense  upon 
which  defendant  had  chosen  to  stand  in  his  answer,  and 
no  other.  He  was  not  prepared — and  was  not  required 
to  be  prepared — ^to  try  the  defense  set  up  in  the  amend- 
ment. And  it  is  submitted  to  this  court,  whether  he 
shall  be  concluded  by  the^  amendment  so  ordered  and 
made,  or  the  finding  of  the  court  upon  it,  without  even 
the  semblance  of  a  trial  thereon. 


S.  H.  Calhotm^  for  defendant  in  error. 

Catron,  by  purchasing  this  claim  against  Shepherd, 
after  or  about  the  time  of  closing  up  of  the  partnership 
affairs,  and  in  view  of  a  settlement  thereof,  and  know- 
ing  that  on  such  a  settlement  he  would  have  to  pay  to 
Shepherd  a  large  sum  of  money,  and  further  knowing 
of  the  advantageous  offer  made  by  Pierce  to  Shepherd 
to  compromise  the  claim  on  which  this  suit  is  based — 
through,  and  by  means  of  the  effort  made  by  Shepherd 
to  have  him  (Catron)  furnish  the  money  necessary  to 
enable  Shepherd  to  accept  and  act  upon  said  offer — ^be- 
came thereby  the  trustee  of  a  constructive  trust  in  fiEivor 
of  Shepherd.  Perry  on  Trusts,  sees.  168,  169,  170, 
209  and  210,  and  the  authorities  therein  cited.  Under 
all  the  circumstances,  the  purchase  by  Catron  was  a 
diversion  of  the  partnership  funds  to  the  payment  of 
Catron's  own  debt  (to  Shepherd)  and  was  a  fraud  upon 
Shepherd,  and  Catron  holds  said  purchase  with  all  the 
advantages  gained  thereby  in  trust  for  Shepherd.  VUes 
V.  Bangs^  86  Wis.,  181.  Rogers  v.  Batchdor^  12  Peters, 
221.  Dob  V.  Halsey^  16  Johns.,  84.  Gram.  v.  CaldioeJlj 
6  Cow.,  489.  Sauntry  v,  Dunlapy  12  Wis.,  864.  Homer 
V.  Woods,  11  Cush.,  62.  Greeleg  v.  Wyeth,  10  K  H., 
15.     CaJdweU  v.  ScoUy  64  N.  H.,  414.    Perry  on  Trusts, 
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sec.  127,  and  cases  therein  cited.  Colyer  on  Partner- 
ship, sees.  181, 182.  1  Story's  Equity,  sees.  468,  623, 
821,  322,  323.  StoughUm  v.  Lynch,  1  John's  Ch.,  470. 
Kdty  V,  Greenleafj  8  Story,  C.  C,  98-101.  Famam  v. 
Broolcs,  9  Pick.,  212.  Parson  on  Partnership  (2d 
ed.),  242. 

Maxwbll,  Ch.  J. 

On  the  tenth  day  of  October,  1872,  the  defendant  pur- 
chased of  A.  N.  Pierce,  of  Texas,  eleven  hundred  and 
six  head  of  cattle  for  the' sum  of  $20,362,  the  money 
to  be  paid  in  installments  b&  provided  in  a  written  con- 
tract  executed  by  the  parties  at  that  time.  The  plaintift 
was  appointed  agent  by  Pierce  to  collect  and  receipt 
for  the  payments.  Various  payments  were  made  by 
the  defendant  upon  the  contract  up  to  the  twenty-sixth 
day  of  June,  1874,  when  there  remained  due  and  unpaid 
about  the  sum  of  $8,000.00  This  sum  the  defendant 
appears  to  have  been  unable  to  pay,  and  Pierce  offered 
to  take  one  thousand  dollars  for  the  claim  if  Shepherd 
could  pay  within  a  certain  time. 

O.  P.  Mason,  with  whom'the  claim  was  left,  testifies 
as  follows:  "It  was  not  paid  at  the  time,  and  Pierce 
instructed  me  to  sell  for  $500.00.  and  attorneys'  fees, 
and  I  notified  Shepherd  and  Oatron.  I  left  the  papers 
in  my  office,  and  aft;erwards  it  was  sold  to  Catron. 
Catron  appeared  to  be  assisting  Shepherd  in  getting  as 
fitvorable  a  compromise  as  possible  out  of  Pierce,  and 
it  was  a  long  time  afterwards  that  Catron  bought  the 
claim."     This  testimony  is  not  denied. 

In  August,  1874,  the  plaintiff  and  defendant  entered 
into  the  following  contract:  "This  is  to  certify  that  I 
the  undersigned  have  agreed  with  James  H.  Catron  to 
ftirnish  on  my  farm  in  Wayne  county,  Iowa,  and  Apin- 
noose  county,  Iowa,  feed  lots,  all  my  pastures,  from 
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the  first  of  September  through  the  fall  and  winter  for 
$200.00,  about  ninety  acres  of  corn  at  seven  dollars  per 
acre.  Also,  some  four  hundred  dollars  in  money,  or 
this  amount  in  corn,  making  over  twelve  hundred  dol- 
lars. Also,  what  tame  grass  hay  at  $4.00  per  ton,  to 
be  fed  into  James  H.  Catron's  cattle.  Upon  these  con- 
ditions, that  this  feed  lot  and  money  is  to  go  in  as  so 
much  money,  entitling  the  undersigned  to  half  the 
profit  or  loss  in  these  cattle  at  a  previous  fixed  valua- 
tion, with  interest  at  fixed  rate  as  in  Nebraska.  The 
said  Catron  to  fiirnish  money  to  feed  and  buy  what 
hogs  he  may  deem  expedient.  The  said  Catron  hold- 
ing all  right  and  title  in  all  above  mentioned  property. 
The  undersigned  is  given  authority  to  go  and  buy  corn 
to  feed  these  cattle  and  hogs,  taking  a  receipt  for  all 
moneys  paid  out,  and  to  return  any  balance  in  his 
hands  to  the  said  Catron.  Is  to  receive  a  fair  compen- 
sation for  actual  services  in  buying  com  and  attending 
cattle,  Catron's  time  per  day  to  ofiet  Shepherd's  time 
per  day. 
**  (Signed),  JOHN  E.  SHEPHERD." 

This  contract  appears  to  have  been  made  to  take  the 
place  of  another  that  had  existed  between  the  parties 
for  some  time.  In  January,  March,  and  April,  1876, 
the  plaintiff  sold  the  stock  and  retained  the  entire  pro- 
ceeds, amounting  to  a  very  large  sum;  the  profits  due 
the  defendant  exceeded  the  sum  of  $1,900.  On  or 
about  the  sixth  day  of  April,  1876,  Catron,  being  about 
to  leave  for  Iowa  to  ship  and  sell  the  last  lot  of  stock, 
purchased  of  Mason  and  Lehman,  the  attorneys  for 
Pierce,  the  account  .due  from  Shepherd  to  Pierce  for 
the  sum  of  $600,  and  he  claims  to  have  paid  one  Hick- 
lin  $600  in  addition,  though  for  what  particular  pur- 
pose is  not  clear.  This  account  Catron  appears  to  have 
sought  to  turn  in  at  its  face  in  his  settlement  with 
Shepherd.     The  defendant  offered  to  take  the  account 
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in  settlement  at  the  sum  the  plaintiff  had  paid  for  it. 
This  the  plaintiff  refused  and  instituted  this  action  on 
the  account  to  recover  the  sum  of  $8,737.55  and  inter- 
est and  costs.  The  cause  was  submitted  to  the  court 
without  the  intervention  of  a  jury,  and  the  court  "  doth 
find  that  the  plaintiff  and  defendant  were  partners  en- 
gaged in  the  business  of  feeding  and  selling  cattle  and 
hogs;  that  the  plaintiff  made  all  sales  and  received  the 
proceeds  thereof,  and  while  he  had  a  considerable 
amount  of  partnership  fiinds  in  his  hands,  and  while 
the  partnership  affsiirs  were  unsettled,  he  purchased 
with  his  own  money  the  claim  sued  on  in  this  action; 
that  while  they  were  such  partners,  plaintiff  purchased 
said  claim  at  defendant's  request,  under  an  agreement 
that  the  amount  paid,  together  with  interest  thereon  at 
the  rate  of  twelve  per  cent  per  annum,  should  be 
charged  and  allowed  by  the  defendant  in  the  final  set- 
tlement between  them ;  and  that  plaintiff  paid  for  said 
claim  the  sum  of  $1,000  on  the  sixth  day  of  April, 
1875;  and  there  is  now  due  plaintiff  from  defendant 
thereon  the  sum  of  $1,818." 

The  plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  judgment  rendered  on 
the  finding.  The  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error.  A  number  of  errors  are 
assigned  that,  in  the  conclusion  we  have  reached,  it  is 
unnecessary  to  notice  in  detail. 

The  rule  is  well  settled  that  the  authority  of  a  part 
ner  to  dispose  of  the  partnership  funds  extends  only  to 
the  business  of  the  partnership  itself;  and  any  disposi- 
tion of  those  funds  by  any  partner  beyond  such  pur- 
pose is  in  excess  of  his  authority  as  a  partner,  and  a 
misappropriation  of  the  ftmds  for  which  the  partner  is 
responsible  to  the  partnership.  Bodgers  v.  BatchdoTj 
12  Pet,  280.  Dob  v.  Halsey,  16  Johns.,  84.  Gram  v. 
Cadwell^  5  Cowin,  489.    Homer  v.  Wood,  11  Cush.,  62. 
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Pwrdy  V.  Powers^  6  Barr,  492.  Greeley  v.  Wyeth^  10  N. 
EL,  15.  Savntry  v*  jDwTifap,  12  Wis.,  864.  ViUs  v.  Bangs^ 
86  Ind.,  186. 

Let  us  apply  this  principle  to  the  case  at  bar.  Here, 
during  the  existence  of  the  partnership,  and  while  one 
of  the  partners  was  holding  a  large  surplus  of  profits 
in  his  hands  belonging  to  his  copartner,  he  purchases 
a  claim  against  his  copartner  for  a  little  more  than 
twenty-five  cents  on  the  dollar  of  its  face  value,  and 
seeks  to  set  it  up  against  his  copartner  for  the  entire 
sum  due  on  the  face  of  the  contract.  We  are  told  that 
the  court  has  found  that  this  claim  was  paid  for  with 
funds  belonging  to  the, plaintiff,  and  not  with  partner- 
ship  fiinds.  This  finding  must  be  considered  with 
reference  to  the  other  finding  that  the  purchase  was 
made  by  the  plaintiff  ''while  he  had  a  considerable 
amount  of  partnership  funds  in  his  hands,  and  while 
the  partnership  affairs  were  unsettled;"  and  also  with 
reference  to  the  testimony,  which  shows  he  sought  to 
bring  this  debt  due  on  the  contract  in  to  satisfy  the 
amount  due  from  him  to  his  copartner.  Can  it  make 
any  difference  whether  he  took  the  money  to  pay  for 
this  claim  out  of  a  different  drawer  from  that  in  which 
the  partnership  funds  were  kept,  so  long  as  he  was 
keeping  the  entire  partnership  funds  as  his  own  ?  In 
his  view  of  the  case  this  was  his  own  money;  and  that 
is  all  he  swears  to.  He  nowhere  testifies  that  the 
money  to  pay  for  this  claim  was  not  derived  from  the 
partnership.  Where  a  transaction  is  carried  on  with 
partnership  funds  it  inures  to  the  benefit  of  the 
partnership.  No  partner  has  a  right  to  use  the 
partnership  stock  or  funds  for  his  own  private  benefit 
The  law  of  partnership  is  but  a  branch  of  the  law  of 
principal  and  agent  Each  partner  is  a  principal,  and 
each  is  an  ftgent  for  every  other  partner;  and,  within 
the  scope  of  the  partnership,  all  are  bound  by  the  con- 
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tract  of  one. '  Partners  owe  to  each  other  the  most 
perfect  good  faith,  reasonable  diligence,  and  the  exer- 
cise of  their  best  judgment  and  discretion.  Profits 
made  by  an  agent  inure  to  the  benefit  of  his  princL 
pal.  Story  on  Agency,  s.  210,  and  cases  cited.  And 
why  should  not  the  same  rule  obtain  in  cases  of  part- 
nership, particularly  where  the  partner  is  holding  back 
the  proportion  of  fands  due  his  copartner  ?  In  such  a 
case  it  is  safe  to  assume  that  the  purchase  was  made 
with  funds  belonging  to  his  copartner,  it  being  sought 
to  apply  the  claim  in  satisfaction  of  the  amount  due. 

Upon  the  termination  of  the  partnership,  the  parties 
are  entitled  to  an  accounting.  This  has  been  had 
between  the  parties  in  this  case,  and  a  large  sum  found 
due  the  defendant.  This  fond  the  plaintiff  holds  in 
trust  for  the  defendant's  use ;  and,  while  holding  such 
fond,  he  cannot  be  permitted  to  profit  at  the  expense 
of  the  defendant  by  retaining  it.  In  the  absence  of  a 
contract  therefor,  the  plaintiff  could  not  recover  the 
fece  of  the  contract.  But  the  court  finds  that  the 
plaintiff  agreed  to  purchase  the  claim  for  the  defend- 
dant;  and  all  the  testimony  tends  to  support  this*  find- 
ing. The  defendant  testifies  that  he  entered  into  such 
an  agreement.  Mason  testifies  that  the  plaintiff  '^  ap- 
peared to  be  assisting  the  defendant  in  getting  as 
favorable  a  compromise  as  possible  out  of  Pierce." 
And  the  plaintiff  does  not  deny  this  testimony.  He 
states,  *'  I  was  Mr.  Shepherd's  friend  at  that  time,  and 
I  told  Mr.  Pierce,  and  he  said  he  would  talk  the  mat- 
ter over  before  aqother  account  came  in  from  Texas.*' 
On  his  re-direct  examination,  he  testifies  that  he  never 
had  any  conversation  with  Shepherd  after  the  time  tes- 
tified to  by  Judge  Mason.  Can  it  be  that  these  nego- 
tiations of  the  plaintiff  with  Pierce,  under  the  guise 
of  friendship  for  the  defendant,  were  simply  to  reduce 
the  price  of  the  claim  to  as  low  a  sum  as  possible,  to 


JAKTJART  TERM,  18T9.  817 

Catron  t.  Shepherd. 

enable  him  to  profit  by  it?  We  must  reject  this  con- 
clusion, and  accept  the  testimony  showing  that  the 
transaction  was  for  the  benefit  of  the  defendant. 

This  being  the  case,  the  record  fails  to  disclose  any 
reason  why  he  should  not  adhere  to  his  contract.  The 
pretext  that  the  parties  quarreled  about  the  sum  of 
$175.00  is  too  trivial  to  admit  of  consideration. 

The  court  erred  in  adding  the  amount  of  $600.00 
paid  to  Hicklin,  who  seems  to  have  had  no  interest  in 
the  claim  but  a  mere  right  to  purchase  it,  which  had 
not  been  perfected. 

It  is  claimed  by  the  plaintiff  that  the  court  erred  in 
admitting  the  testimony  of  the  defendant  tending  to 
prove  the  agreement  mentioned  in  the  finding  of  the 
court,  and  also  in  permitting  the  defendant  to  amend 
his  answer  to  conform  to  the  facts  proved.  In  answer 
to  the  first  objection  it  is  sufficient  to  say  that  no  ob- 
jection was  made  by  the  plaintiff  to  the  testimony  of 
the  defendant  upon  that  point.  After  the  plaintiff  had 
testified  without  objection,  that  the  plaintiff  was  going 
to  help  him  "  get  it  (the  claim)  along  in  February," 
objection  was  made  to  his  testimony  as  to  the  price ; 
but  that  was  not  material,  and  could  not  have  preju- 
diced the  plaintiff.  Besides,  Mason  and  the  plaintiff' 
both  testify  without  objection  as  to  the  price.  The 
rule  is  well  settled  in  this  court  that  where  testimony 
is  admitted  without  objection,  error  cannot  be  pre- 
dicated thereon,  and  a  party  objecting  to  the  admission 
of  testimony  must  assign  the  reasons  for  the  objections. 
Morgan  v.  Larshj  1  Neb.,  867.  Tecumseh  Town  Site 
case,  8  Id.,  279.  Pj/le  v.  Warren^  2  Id.,  248.  Sorbach  v. 
MiUer,  4  Id.,  48.   Mchd  v.  Ware,  8  Id.,  235. 

The  objection  to  the  amendment  of  the  answer  is 
not  well  taken.  In  Owrtia  v.  (MUtj  7  Neb.,  817,  the 
petition  did  not  state  a  cause  of  action,  and  the  defend- 
ant objected  to  the  introduction  of  any  testimony  on 


818     SUPREME  COURT  OF  NEBRASKA, 

Catron  t.  Shepherd. 

that  ground.  During  the  progress  of  the  trial  the  court 
permitted  an  amendment  of  the  petition.  The  defend- 
ant objected  to  the  introduction  of  testimony  under  the 
amended  petition^  upon  the  ground  that  it  did  not 
state  a  cause  of  action.  The  court  overruled  the  ob- 
jection and  admitted  the  testimony,  and  on  the  conclu- 
sion of  the  trial  permitted  the  plaintiff  to  file  an 
amended  petition,  to  conform  to  the  facts  proved.  This 
the  court  held  could  not  be  done.  But  this  rule  has  no 
application  where  testimony  is  admitted  without  objec- 
tion. In  such  case,  the  court  may  order  the  pleadings 
amended  to  conform  to  the  facts  proved.  In  the  case 
at  bar,  nearly  all  the  objectionable  testimony  was  ad- 
mitted without  objection  on  the  part  of  the  plaintiff, 
and  much  of  it  introduced  by  the  plaintiff  himself. 
Under  these  circumstances  the  court  did  not  err  in  per- 
mitting an  amended  answer  to  be  filed,  and  the  amend- 
ment should  have  included  affirmative  relief  to  the 
defendant  for  the  amount  due  him,  the  testimony  being 
before  the  court. 

The  affidavits  in  support  of  the  motion  for  a  new 
trial  are  merely  cumulative,  and  fail  to  show  that  the 
plaintiff  was  taken  by  surprise  by  the  amendment  of 
the  answer,  or  that  he  has  been  injured  in  the  least.  It 
is  clear  that  there  is  no  error  in  the  record  of  which 
the  plaintiff  can  complain.  The  judgment  of  the 
district  court  is  affirmed  with  costs,  and  as  the  bill  of 
exceptions  shows  that  the  defendant  soon  after  the  set- 
tlement, offered  to  allow  the  plaintiff  the  amoiHit  he 
had  paid  for  the  claim,  which  he  refused,  he  cannot 
now  recover  costs  in  the  court  below. 

JuBaMBNT  AOOORDINGLT. 
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The  Firss  [ETational  Bane  of  Omaha,  appellant,  v. 
W.  K  Bartlbtt  and  others,  appellees. 

1.  Practice :    Bill  ov  Exceptions.    The  statute  allows  a  party 

excepting  fifteen  days  from  the  rising  of  the  court,  in  which  to 
prepare  and  submit  to  the  adverse  party  a  bill  of  exceptions. 
If  longer  time  is  desired,  the  court  may  extend  the  time  not  ex- 
ceeding forty  days  from  the  rising  of  the  court.  Within  ten 
days  from  the  expiration  of  the  time  fixed  by  statute,  or  the 
order  of  the  court  for  preparing  the  bill  and  submitting  it  to 
the  adverse  party,  it  must  be  returned  to  the  party  seeking  the 
bill,  with  the  proposed  amendments,  if  any.  And  the  party 
excepting  has  ten  days  after  the  expiration  of  the  time  fixed  by 
law  for  the  return  of  the  bill  to  him  in  which  to  present  the 
bill  to  the  judge  for  his  approval  and  signature. 

2.  Husband  and  Wife:  dkalinos  between  them.    In  1866, 

the  wife  of  B.  placed  |5,000,  in  his  hands,  to  invest  in  real 
estate  for  her,  until  such  time  as  they  could  select  a  suitable 
location  for  a  home.  The  money  was  invested  by  B.,  and  in 
1869  he  purchased  lots  for  a  residence  for  which  he  paid  $2,000- 
In  1874  he  erected  a  residence  on  the  lots  in  question,  costing 
about  18,000,  he  at  the  time  being  insolvent.  Held^  1.  That  the 
contract  of  B.  with  his  wife  could  be  enforced  in  equity;  2. 
That  as  no  profits  were  proved  to  have  accrued  from  the  invest- 
ments, none  could  be  allowed  the  wife  as  against  creditors  of 
her  husband;  8.  That  mere  general  allegations  of  profits 
realized  are  not  sufilcient,  as  against  creditors  of  the  husband, 
in  the  absence  of  any  data  ttom  which  the  state  of  the  account 
can  be  ascertained. 


8.  ;         ■  Transactions  between  husband  and  wife  in 

regard  to  the  transfer  of  property  from  him  to  her,  by  reason 
of  which  creditors  are  prevented  f^om  collecting  their  just  dues, 
will  be  scrutinized  very  closely,  and  it  must  clearly  appear  that 
such  transfers  were  made  in  good  faith  and  for  value. 


4.  :  EViBENOB.  In  a  contest  between  a  wife  and  the  credit- 
ors of  her  husband  in  regard  to  property  transferred  to  her  by 
him,  there  is  a  presumption  against  her  which  she  must  over- 
come by  afilrmative  proof. 

Error  from  the  District  Court  for  Douglas  county. 
Upon  motion  to  quash  bill  of  exceptions,  Georrje  W. 
Ambrose f  for   defendants,  appellees,  cited — Mulkr  v. 
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Ehlers,  1  Otto,  249.  JESll  v.  JBasseU,  27  Ohio  St., 
597.  Sherlock  v.  Bank,  68  Ind.,  78.  Logansport  Oas 
Light  Co.  v.  Davidson^  51  Ind.,  472.  JSBggins  v.  Malr 
roney^  50  Cal.,  444.  Nixon  v.  PhdpSj  29  Vt,  198.  Jus- 
ticev.Harringtcnj  6  Ga.,  678. 

Maxwell,  Ch.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court 
of  Douglas  county.    The  decree  was  rendered  on  the 
ninth  day  of  February,  1878,  the  term  of  court  closing 
on  the  thirteenth  of  tlie  following  April.     On  the  last 
day  of  the  term,  the  following  order  was  made  in  the 
cause :  ^'  On  motion  of  plaintiff,  it  is  hereby  ordered 
that  it  have  twenty  days  in  which  to  prepare  a  bill  of 
exceptions  herein."    On  the  twentieth  day  of  April  of 
that  year,  the  bill  of  exceptions  was  submitted  by  plain- 
tiffs to  the  attorney  for  the  defendant,  and  returned  on 
the  same  day.  On  the  seventeenth  day  of  the  following 
May,  the  bill  was  presented  to  the  judge  of  the  district 
court  for  his  signature,  and  was  signed  by  him  on  that 
day — '^  the  defendant's  counsel  insisting  that  the  time 
within  which  the  bill  could  have  been  signed  has  expired 
and  for  that  reason  protesting  against  its  being  signed, 
and  excepting  thereto."    The  defendant's  attorney  now 
moves  to  quash  the  bill  of  exceptions  on  that  ground. 
The  act  to  amend  sections  308  and  311  of  the  code  of 
civil  procedure,  approved  February  15, 1877,  provides 
that  the  party  excepting  must  reduce  his  exceptions  to 
writing  within  fifteen  days,  or  in  such  time  as  the  court 
may  direct,  not  exceeding  forty  days  from  the  rising  of 
the  court,  and  submit  the  same  to  the  adverse  party  or 
his  attorney  of  record  for  examination  and  amendment, 
if  desired.    Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.    Within  ten  days 
after  such  submission  the  adverse  party  may  propose 
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amendments  thereto,  and  shall  return  said  bill,  with 
his  proposed  amendments,  to  the  other  party,  or  his 
attorney  of  record.  The  bill  and  proposed  amend- 
ments mnst,  within  ten  days  thereafter,  be  presented 
by  the  party  seeking  the  settlement  of  the  bill,  to  the 
judge  who  heard  or  tried  the  case,  upon  five  days' 
notice  to  the  adverse  party  or  his  attorney  of  record, 
at  which  time  the  judge  shall  settle  the  bill  of  excep- 
tions. If  no  amendments  are  proposed,  or  if  proposed 
and  allowed,  the  proposed  bill  may  be  presented  with 
the  amendments,  if  any,  to  the  judge  for  settlement, 
without  notice  to  th#  adverse  party  or  his  attorney  of 
record. 

The  party  excepting  has  fifteen  days  from  the  rising 
of  the  court  in  which  to  reduce  his  exceptions  to 
writing,  and  submit  the  same  to  the  adverse  party 
without  an  order  of  the  court.    If  he  desires  a  longer 
period  of  time  in  which  to  prepare  and  submit  the 
same  to  the  adverse  party,  the  court  may  extend  the 
time  not  to  exceed  forty  days  from  the  rising  of  the 
court.    In  such  case,  the  bill  must  be  submitted  to  the 
adverse  party  within  the  pieriod  prescribed  in  the 
order.     The  adverse  party  then  has  ten  days  in  which 
to  propose  amendments,  and  return  the  bill  to  the  party 
excepting.     The  party  seeking  the  settlement  of  the 
bill  has  ten  days  after  the  time  limited  for  the  return 
of  the  bill  to  him,  with  the  proposed  amendments,  in 
which  to  present  the  same  to  the  judge  for  his  signa- 
ture, making  sixty  days  in  all  from  the  rising  of  the 
court.     But  where  a  shorter  period  is  fixed  upon,  when 
the  bill  must  be  prepared  and  presented  to  the  adverse 
party  for    examination  and  amendment,  the  twenty 
days  within  which  the  bill  must  be  signed  by  the  judge 
dates  from  that  period,  and  cannot  be  extended  beyond. 
Let  us  apply  these  rules  to  the  case  at  bar.     On  the 
thirteenth  day  of  April,  the  order  granting  twenty  days 
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in  which  to  prepare  the  bill  of  exceptions  was  made ;  that 
order  would  expire  on  the  third  day  of  May.  Twenty 
days  thereafter,  in  which  to  present  the  amended  bill  to 
the  judge  for  his  signature,  would  expire  on  the  twenty- 
third  day  of  May,  or  six  days  after  the  bill  was  signed. 
The  fact  that  the  bill  was  presented  to  the  adverse 
party  for  his  approval  in  seven  days  aftier  the  order 
was  made  cannot  deprive  the  plaintiff  of  a  substantial 
right.  The  design  of  the  law  evidentiy  is  to  allow  a 
fixed  period  for  the  presentation  of  a  bill  to  the  ad- 
verse party  for  the  proposal  of  amendments,  and  for 
presenting  the  amended  bill  to  th^  judge  for  his  appro- 
val and  signature,  being  analogous,  in  that  regard,  to 
the  return  and  answer  day  of  a  summons.  The  motion 
must  therefore  be  overruled. 

Judgment  aocobdinglt. 

Thb  cause  coming  on  to  be  heard,  WoobMorth  & 
MyngePy  for  appellant,  contended : 

The  deed  from  Bartlett  to  Mrs.  B.  was  void  at  law, 
because  they  were  husband  and  wife.  Avltman  v. 
Obermeyer,  6  Neb.,  260.  GUdden  v.  Taylor,  16  Ohio 
State,  509.  Besson  v.  Meland,  26  K  J.  Eq.,  468.  Under 
the  circumstances  in  this  case,  and  the  allegations  of 
the  answer,  the  deed  cannot  be  supported  in  a  court 
of  equity,  and  the  estate  will  be  charged  with  the  judg- 
ment. 

1.  In  order  to  the  validity  as  against  creditors  of  a 
deed  from  husband  to  wife,  it  must  be  made  upon  a 
valuable  consideration.  That  is  wanting  here.  The 
money  of  Mrs.  Bartlett  became  the  property  of  her 
husband  when  it  was  placed  in  his  hands  by  her,  and 
could  not  therefore  afterward  form  a  valuable  con- 
sideration for  the  conveyance.  Chase  v.  Palmer,  25 
Me.,  841.  Pierce  v.  Thompson,  17  Pick.,  891.   Searing  v. 
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Searing^  9  Paige,  288-287.  Bead  v.  Lwingstcny  "8  Johns. 
Ch.,  481.  2  Story's  Eq.  Jur.,  sec.  1402, 1408.  Bump 
on  Fraud.  Conv.,  804. 

2.  Mrs.  Bartlett,  by  permitting  her  husband  to  in- 
vest her  money  in  his  name  and  deal  with  it  as  his,  ac- 
quiring thereby  a  credit  to  which  he  could  not  be 
entitled  unless  he  were  the  owner  of  it,  and  suffering 
him  to  continue  his  dealings*  with  it  as  his  own  for 
eight  years — even  then  withholding  his  deed  to  her 
from  the  records  until  this  and  larger  debts  had  been 
contracted  by  him,  has  divested  herself  of  all  right  to 
a  settlement.  Briggs  v.  MitcheUy  60  Barb,  288,  817. 
Besson  v.  Eodandj  26  K  J.,  ch.  468,  471.  GUddm  v. 
Taylor,  16  Ohio  St,  609, 519.  Gloan  v.  Alcott,  11  Mich., 
470.  Kelley  v.  Drew,  12  Allen,  107.  Humes  v.  Schruggs, 
94  U.  8.,  22,  28.  Fox  v.  Meyer,  64  K  T.,  126, 181. 
Dunn  V.  Sargent,  101  Mass.,  886.  Oarton  v.  Bideaut,  1 
McN.  &  G.,  599.    Gardner  v.  Gardner,  1  Giffard,  126. 

8.  The  deed  bears  date  May  28, 1874,  but  was  not 
recorded  until  February  4,  1875.  Meanwhile,  and 
shortly  after  the  date  of  the  deed,  namely,  June  10, 
1874,  this  debt  was  contracted.  The  concealment  of 
the  deed,  especially  when  considered  in  connection 
with  the  other  facts,  shows  a  fraudulent  purpose  which 
avoids  it  as  to  creditors  intermediate  its  date  and  re- 
cord. Sands  v.  AUbreih,  2  Johns.  Ch.,  86,  48.  Bank  of 
U.  S.  V.  Houseman,  6  Paige,  626,  688.  Ooaty  v.  Gerlach, 
44  Penn.  St.,  48,  46.  Hood  v.  Brawn,  2  Ohio,  267. 
Bank  v.  Gourdin,  Speer's  Ch.,  489.  Bump  on  Fraud. 
Conv.,  82.  Savage  v.  Mvrphyy  84  N.  Y.,  808.  Case  v. 
Phelps,  89  Ind.,  164. 

George  W.  Ambrose,  for  appellees. 

1.  This  case  may  be  viewed,  and  the  decree  upheld, 
ander  various  aspects,  and  the  rules  of  courts  of  equity 
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as  to  resulting  trusts,  debtor  and  creditor,  or  contracts 
between  husband  and  wife  as  to  separate  estate  of  the 
wife  being  applied,  will  do  complete  justice  between 
these  parties ;  or  the  court,  finding  the  fee  in  the  wife, 
will  apply  the  doctrine  that  the  improvements  attached 
thereto ;  or  even  if  in  the  opinion  of  the  court  the  deed 
to  the  wife  was  in  fraud  of  creditors,  still  if  the  pro- 
perty was  a  homestead  creditors  are  not  in  a  situation 
to  complain.  If  a  trustee  purchase  lands  with  trust 
funds,  taking  the  conveyance  in  his  own  name,  in 
equity  the  land  is  held  as  a  resulting  trust  for  the  bene- 
fit of  the  person  beneficially  interested.  Piatt  v.  Oliver j 
2  McLean,  318.  The  rule  is,  that  the  acts  done  by  the 
trustee  are  presumed  to  be  not  for  the  benefit  of  the 
trustee,  but  for  that  of  the  cestui  que  trust  4  Kent, 
sec.  61.  When  such  trust  fund  has  been  converted 
into  another  species  of  property,  and  its  identity  can 
be  traced,  it  will  be  held  in  its  new  form  liable  to  the 
rights  of  the  cestui  gm  trust,  and  these  general  doctrines 
are  not  limited  to  trustees,  technically  so  called,  but 
extend  to  all  other  persons  in  a  fiduciary  relation  to  the 
party,  whatever  that  relation  may  be.  2  Story  Eq. 
Juris.,  1880.  Perry  on  Trusts,  sec.  666, 124.  Miston 
V.  Tapperiy  5  Johns.  Ch.,  497. 

2.  A  court  of  equity  will  aid  and  effectuate  an 
agreement  between  husband  and  wife,  if  made  mani- 
fest, although  the  agreement  may  have  been  void  at 
law.  Especially  so,  when  the  fund  sought  to  be  di- 
vested arose  from  the  industry  of  the  wife,  under  an 
agreement  such  as  here  disclosed.  2  Story  Eq.  Juris., 
sec.  1872.  Wood  v.  Warden,  20  Ohio,  518.  Marshall 
V.  Marshall,  2  Bush  (Ky.),  415.  Totten  v.  McManus,  6 
Ind.,  407.  Resor  v.  Besor,  9  Ind.,  847.  Bamett  v. 
Goings,  8  Blackf.  (Ind.),  284.  Grarlick  v.  Strong,  8  Paige 
(Chy.),  440.  Walker  v.  Walker,  9  Wal.,  748.  KeUerv. 
Keller,  45  Md.,  269.     Wicks  v.  Clarke,  8  Ed.  Oh.,  60. 
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8.  The  £ekct  that  the  husband  has  managed  the 
separate  estate  of  the  wife  is  no  evidence  of  bad  faith 
or  intention  to  reduce  the  estate  to  his  possession. 
Knapp  V.  Smith,  27  N.  Y.,  277.  CasweU  v.  Hill,  47  N. 
H.,  407.  It  is  undisputed  that  Mrs.  B.  knew  nothing 
of  her  husband's  debts,  but  was  steadily  insisting  upon 
the  fulfillment  of  a  contract,  and  the  securing  to  her  in 
a  permanent  form. the  results  of  her  hard  labor.  If 
any  fraud  was  intended  by  him,  certainly  she  was  not  a 
party  to  it.  Both  must  have  been  parties  to  the  fraud 
in  order  to  aflfect  her.  Tootle  v.  Dunn,  6  Neb.,  98. 
Hedman  v.  Anderson,  6  Neb.,  392.  Gridley  v.  Bingham, 
51  HI.,  168.  Snow  v.  Paine,  114  Mass.,  620.  The  mere 
non-record  of  the  deed  is  no  evidence  of  fraud.  Morris 
V.  Ziegler,  71  Pa.  St,  450.  Qalway  v.  Malchow,  7  Neb., 
285. 

Maxwell,  Ch.  J. 

In  August,  1866,  Wallace  E.  Bartlett  came  to  Omaha, 
bringing  with  him  about  $1,000  in  money.  In  the  lat- 
ter part  of  that  year  his  wife  came,  bringing  with  her 
about  $5,000  of  her  own  money.  This  money  was  de- 
livered to  the  husband  under  an  agreement  that  he 
was  to  invest  it  in  real  estate  for  her  benefit  until  such 
time  as  they  could  determine  on  a  suitable  location  for 
a  home.  In  1869,  Bartlett,  in  connection  with  seven 
others,  purchased  forty  acres  of  land  adjoining  the  city 
of  Omaha,  for  the  sum  of  $16,000,  the  deed  being  made 
to  Bartlett,  who  conveyed  to  each  of  his  co-purchasers 
the  portion  of  the  tract  to  which  he  was  entitled.  This 
tract  of  land  was  laid  off  into  an  addition  to  the  city  of 
Omaha,  known  as  Bartlett's  addition,  and  lots  8  and 
14,  costing  $2,000,  were  selected  as  a  site  for  the  fam- 
ily residence,  the  legal  title  at  that  time  being  in  Bart- 
lett   Of  the  purchase  money  one  thousand  dollars  was 
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derived  from  the  sale  of  real  estate  held  by  the  wife  in 
her  own  name,  and  the  second  thousand  appears  to 
have  been  derived  from  the  sale  of  property  purchased 
with  the  wife's  money,  but  the  title  to  which  had  been 
taken  in  the  name  of  the  husband.    In  May,  1874, 
Bartlett  made  a  quit-claim  deed  for  the  property  in 
question  directly 'to  his  wife,  but  the  deed  was  not  re- 
corded until  February,  1876.     About  the  time  of  the 
execution  of  the  deed  in  question,  Bartlett  commenced 
the  erection  of  a  residence  on  one  of  the  lots  in  ques- 
tion, costing  with  the  improvements  about  $8,000.    In 
August  of  that  year,  he,  with  his  family,  moved  into 
the  house,  although  it  was  not  ftiUy  completed  until 
ithe  next  spring.    At  the  February  term,  1876,  of  the 
district  court  of  Douglas  county,  the  plaintiff  recovered 
a  judgment  against  Bartlett,  Watson  B.  Smith,  and 
Joel  T.  Griffin  for  the  sum  of  $2,826,  with  interest  at 
twelve  per  cent  per  annum,  and  $81.25  attorneys'  fees. 
An  execution  having  been  returned  unsatisfied,  the 
plaintiff  instituted  proceedings  by  a  creditor's  bill 
against  Bartlett  and  wife,  alleging  that  the  funds  ex- 
pended in  the  erection  of  the  house  were  the  funds  of 
Bartlett,  and  that  Sarah  F.  Baxtlett,  his  wife,  had  no 
interest  therein  whatever.    And  that  "  during  the  pe- 
riod of  expenditure  the  said  Wallace  R.  Bartlett  was 
insolvent  and  unable  to  pay  his  debts  as  they  matured; 
and  he  so  expended  the  said  sum  upon  the  said  prop- 
erty, the  title  whereof  was  in  his  said  wife,  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors, 
etc.,"  and  praying  for  a  sale  of  the  premises,  etc.     The 
defendants  answered  the  petition  of  the  plaintiff,  alleg- 
ing that  the   original  indebtedness  upon  which  the 
judgment  was  recovered  was  incurred  on  the  tenth  day 
of  June,  1874,  Bartlett  being  merely  surety  on  the  note; 
that  the  note  was  renewed  a  number  of  times,  the  last 
renewal  being  the  fifteenth  day  of  March,  1875.     The 
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answer  also  alleges  that  the  money  expended  in  pur- 
chasing the  lots  in  question  belonged  to  Sarah  P.  Bart- 
lett, and  that  lots  8  and  4  in  block  251,  in  the  city  of 
Omaha,  which  had  been  occupied  as  a  home  for  the 
fiimily  for  a  time,  were  sold  in  the  spring  of  1874  for 
the  sum  of  $8,160,  and  the  proceeds  applied  in  im- 
provements upon  the  lots  in  question,  "together  with 
other  moneys  belonging  to  the  defendant,  Sarah  F. 
Bartlett."  On  the  trial  of  the  cause  in  the  court  below, 
a  decree  was  rendered  in  favor  of  Mrs.  Bartlett  for  the 
sum  of  $7,000,  and  declaring  the  same  a  lien  upon  the 
premises,  subject  to  a  prior  mortgage,  and  subjecting 
the  remainder  of  the  property  to  the  payment  of  plain- 
tiff's judgment.     The  plaintiff  appeals  to  this  court. 

Where  it  is  clearly  shown  that  a  husband  has  his 
wife's  money,  holding  it  in  trust  for  her,  and  the  proof 
is  clear  that  it  is  a  bona  fide  transaction,  she  may  become 
his  creditor.  Monteith  v.  BaXy  4  Neb.,  176.  AvJUman 
V.  Obermeyer,  6  Id.,  260.  And  a  wife  may  appoint  her 
husband  her  agent  to  manage  her  separate  property, 
and  will  be  bound  by  his  acts  when  within  the  scope 
of  his  authority.  '  McMvrtry  v.  Browriy  6  Neb.,  877- 

In  the  case  at  bar,  the  money  was  placed  in  the'  hus- 
band's hands  by  the  wife  for  the  express  purpose  of 
investing  it  in  real  estate  for  her,  until  such  time  as  a 
suitable  location  for  a  home  could  be  selected.  This 
contract,  when  the  funds  were  her  separate  property, 
in  equity  she  had  a  right  to  make,  even  before  the  pas- 
sage of  the  act  of  1871  in, relation  to  the  rights  of  mar- 
ried women,  notwithstanding  the  rule  of  tlie  common 
law  that  her  personal  estate,  when  reduced  to  posses- 
sion by  the  husband,  becomes  his  personal  property, 
because  it  is  a  rule  of  equity  that  if  a  husband,  after 
marriage,  contract  with  his  wife  that  she  shall  sepa- 
rately possess  and  enjoy  her  separate  estate,  the  contract 
will  be  upheld  in  equity.     Story's  Equity  Juris.,  sec. 
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1372,  and  cases  cited.  This  is  not  a  case  where  the 
wife  loaned  money  belonging  to  her  separate  estate  to 
her  husband  upon  his  promising  to  repay  it,  but  where 
she  constitutes  her  husband  her  agent  to  invest  the 
money  until  such  time  as  a  suitable  location  for  a  home 
could  be  found.  Were  these  investments  productive 
of  profit — ^if  so,  to  what  an  amount?  We  are  not  in- 
formed. The  proof  shows  that  the  property  pur- 
chased from  Redick,  which,  with  the  building,  cost 
|4,000,  was  sold  several  months  afterwards  for  the 
same,  thereby  realizing  no  profit  whatever. 

Also  that  the  property  purchased  from  McCracken 
for  $4,500,  was  afterwards  sold  at  a  considerable  loss. 
Under  these  circumstances,  in  the  absence  of  testimony 
showing  the  purchases  and  sales,  it  will  not  be  pre- 
sumed that  the  investments  were  productive  of  profit. 
It  is  true  Bartlett  in  his  testimony  swears  that  $7,000 
of  his  wife's  money  was  put  into  the  house,*  but  fails 
satisfactorily  to  explain  from  what  sources  the  money 
was  derived,  while  it  is  apparent  from  his  testimony 
that  her  funds  were  mingled  with  his,  and  no  separate 
account  kept  of  matters  pertaining  to  her  separate  es- 
tate, Bartlett's  testimony  upon  that  point  being:  "I 
retained  her  funds  and  kept  them  invested  in  a  line  of 
succession  until  we  concluded  to  invest  in  a  homestead, 
and  kept  them  as  distinct  as  I  could  in  the  way  I  was 
doing  business.*'  Prom  other  portions  of  his  testimony 
it  is  apparent  that  no  distinct  account  was  kept.  The 
burden  of  proof  is  on  these  defendants  to  show  the 
amount  of  profits  received  from  these  investments. 
And  mere  allegations  as  to  profits  cannot  be  received 
where  better  evidence  is  at  hand,  namely  the  transac- 
tions upon  which  profits  are  claimed  to  have  been 
made. 

Transactions  between  husband  and  wife  in  relation 
to  the  transfer  of  property  from  him  to  her,  by  reason 
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of  which  creditors  are  prevented  from  collecting  their 
just  dues,  will  be  scrutinized  very  closely,  and  it  must 
,  be  clearly  established  that  such  transactions  were  made 
in  good  faith.  Avknum  v.  Obermeyery  6  Neb.,  264.    The 
reason  is,  that  there  is  such  a  community  of  interest 
between  husband  and  wife,  that  such  transfers  are 
often  resorted  to  for  the  purpose  of  withdrawing  the 
debtor's  property  from  the  reach  of  his  creditors  and 
preserving  it  for  his  own  use.     Therefore,  in  a  contest 
between  the  wife  and  the  creditors  of  her  husband, 
there  is  a  presumption  against  her  which  she  must 
overcome  by  affirmative  proof.  Seitz  v.  Mitchell,  4  Otto, 
583.     The  insolvency  of  Bartlett  appears  to  have  been 
caused  by  misfortune  rather  than  by  his  own  fault. 
But  his  property,  even  if  it  had  been  given  to  his  wife 
during  this  period,  would  be  liable  for  his  debts.    The 
decree  of  the  court  below  will  therefore  be  modified  so 
as  to  give  Sarah  F.  Bartlett  a  lien  on  the  house  and 
lots  in  question  for  the  sum  of  $5,300,  in  place  of 
$7,000,  and  in  all  other  respects  the  decree  of  the  court 
below  is  affirmed. 


Judgment  accordinglt. 


Thb  First  National  Bake  of  Omaha,  plaintiff  in 
ERROR,  V.  Wallace  B.  Bartlett,  and  others,  de- 
fendants in  error. 


8  829 
10  447 
18    888 


1.  Husband  and  Wife:  orbditor's  bill  ▲oaivst.  Upon  a 
creditor's  bill  being  filed  against  B.  and  wife  to  subject  certain 
real  estate  held  by  the  wife  in  her  own  name  to  the  payment  of 
a  judgment  against  the  husband^B.  and  wife  answered,  alleging 
that  said  real  estate  was  purchased  with  fUnds  belonging  to  the 
separate  estate  of  the  wife:  Heldj  that  it  constituted  a  good  de- 
fense to  the  action. 
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2.  Practice:  kbbor.  This  being  a  proceeding  in  error,  if  the 
decree  in  favor  of  the  wife  was  taken  for  too  large  a  sum,  the 
plaintiff  should  have  filed  a  motion  in  the  court  below  to  cor- 
rect it. 

Errok  from  the  district  court  for  Douglas  county. 
The  facts  appear  in  the  opinion. 

Woolworth  ^  Hunger  J  tor  plaintiff  in  error. 

George  W.  Ambrose^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment 
of  the  district  icourt  of  Douglas  county  upon  a  cred- 
itor's bill  filed  by  the  plaintiff  against  Bartlett  and 
wife,  to  subject  certain  real  estate  held  in  the  wife's 
name  to  the  payment  of  a  judgment  against  Bartlett. 
The  court  rendered  judgment  in  favor  of  the  wife  for 
17,000,  and  declared  the  same  a  lien  upon  the  property 
in  question,  subject  to  a  prior  mortgage  held  by  Lu- 
cretia  R.  Steele.     The  errors  assigned  are : 

1st.  "  That  the  facts  set  forth  in  the  answer  of  Wal- 
lace R.  Bartlett  and  Sarah  F.  Bartlett  are  insufficient  to 
constitute  a  defense  to  said  a<;tion,  and  to  base  the 
amount  of  the  lien  found  due  Sarah  F.  Bartlett  by  said 
judgment  and  decree." 

2d.  "  That  the  court  erred  in  decreeing  that  the  lien 
of  the  defendant  Lucretia  R.  Steele  be  first  paid." 

The  answer,  among  other  things,  alleges  in  substance 
that  the  lots  were  purchased  and  the  house  erected 
with  money  of  the  wife,  and  states  particularly  from 
what  source  a  portion  of  the  money  was  derived.  This 
being  the  case,  it  constitutes  a  defense  to  the  plaintiff's 
cause  of  action,  as  the  separate  property  of  the  wife 
is  not  liable  for  the  husband's  debts. 

This  being  a  proceeding  in  error,  if  the  decree  is  for 
too  large  a  sum  the  plaintiff  should  have  filed  a  mo- 
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tion  in  the  court  below  to  correct  it.  The  ruling  of 
the  court  upon  the  motion  could  then  have  been  re- 
viewed. This  has  been  the  uniform  practice  of  the 
court  in  proceedings  of  this  kind. 

As  to  the  second  assignment  of  error,  it  is  sufficient 
to  say,  that  the  plaintiff's  petition  alleges  that  such  a 
mortgage  was  executed  on  lot  three  on  the  seventh 
day  of  July,  1871,  to  secure  the  sum  of  $1,650,  and 
that  the  same  has  been  assigned  to  Lucretia  R.  Steele. 
There  is  therefore  no  error  in  the  record  of  which  the 
plaintiff  can  complain. 

Judgment  affibmed. 


Peter  E.  Iler,  Trustee,  Appellant,  v.  8.  B.  Colson 

AND  others,  Appellees. 

Pleadings :  injttkction  to  rbstrain  sxEotmoK  of  tax.  deed 

AT  .  SUIT    07    PURCHASER    AT    SUBSEQUENT    JUDICIAL     SALE  : 

WHAT  MUST  BE  ALLEGED.  Action  by  the  purchaser  of  real 
estate,  under  a  foreclosure  sale  to  enjoin  the  execution  of  a  tax 
deed  about  to  be  made  by  the  county  treasurer,  in  pursuance 
of  a  sale  for  taxes  made- prior  to  plaintiff's  purchase,  on  the  sole 
ground  that  the  mortgagors  "  were  seized  and  possessed  of  per- 
sonal property  sufficient  to  pay  the  taxes  due  on  said  land." 
Held^  1st,  That  even  if  the  plaintiff  could  raise  this  question, 
there  being  no  allegation  to  the  effect  that  the  personal  property 

« 

was  within  the  jurisdiction  of  the  treasurer,  this  was  a  fatal 
detect  in  the  petition ;  2d,  That  the  plaintiff,  being  a  purchaser 
at  judicial  sale,  he  took  the  land  subject  to  the  unpaid  taxes 
and  assessments,  and  whether  the  tax  sale  was  valid  or  not,  the 
taxes  themselves,  in  either  event,  were  a  legal  incumbrance, 
subject  to  which  the  plaintiff  took  his  title,  and  that  he  was 
entitled  to  the  equitable  interference  of  the  court  only  on  con- . 
dition  that  be  offers  to  do  equity,  by  tendering  or  offering  to 
pay  the  fUll  amount  of  taxes  justly  due. 

Appeal  from  the  district  court  of  Dodge  county. 
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Carrigan  ^  Osborriy  for  appellant. 

It  is  the  universal  rule  of  law,  that  where  coercive 
measures  become  necessary  for  the  collection  of  the 
revenues,  they  shall  be  first  directed  to  personalty,  and 
the  real  estate  on  which  the  tax  is  imposed. shall  not 
be  resorted  to  until  the  personal  property  is  exhausted ; 
and  the  duties  of  the  officers  in  the  collection  of  the 
revenue  being  prescribed  in  direct  and  positive  terms, 
all  other  modes  are  excluded.  fiSbwa:  City  and  Pacific 
R.  R.  Co.  V.  Washington  Cb.,  8  Neb.,  24.  Thacker  v. 
PoweUf  6  Wheaton,  125.  The  above  cases  were  cited 
with  approval.  Johnson  v.  Hahn^  4  Neb.,  139.  It  may 
be  contended  that  this  case  falls  within*  the  case  of 
Peet  V.  G^Brien,  5  Neb.,  869,  where  the  case  of  Johnson 
V.  Hahn,  above  quoted,  was  cited  with  approval,  but 
asserts  that  the  mortgagee  took  only  the  title  of  the 
mortgagor.  Admit  that,  and  still  one  of  the  incidents 
of  that  title  was  freedom  from  interference  by  the 
revenue  officer;  but  the  case  of  HaUenbeck  v.  Hahn  in- 
timates, in  very  strong  language,  that  the  mortgagee 
would  be  protected  where  the  mortgagor  would  not, 
for  the  reason  that  the  mortgagor  owes  a  duty  to  the 
commonwealth,  which  should  be  discharged  before  he 
could  claim  the  interference  of  a  court  of  equity.  No 
such  personal  obligation  rests  on  the  mortgagee,  and 
he  for  that  reason  would  stand  in  a  better  attitude  be- 
fore an  equitable  tribunal. 

W.  A.  MarlaWy  for  appellees. 

The  plaintiff  purchased  this  property  under  the  de- 
cree of  the  court.  He  made  the  purchase  subject  to 
all  liens  existing  against  the  land  at  that  time,  mb- 
bard  ^  Spencer  v.  Weil  ^  Kakny  5  Neb.,  41.  Vaughn  v. 
Clark  ^  French,  6  Neb.,  258. 
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The  court  says  in  Peet  v.  (yBrim,  5  Neb.,  861, "  That 
a  mortgagee  must  protect  his  mortgage  security  by  the 
discharge  of  all  taxes  lawfully  assessed  upon  the  land." 
This  the  plaintiff  failed  to  do.  It  certainly  will  not  be 
claimed  that  the  property  was  not  subject  to  taxation. 
It  is  said  in  the  petition  that  it  was  illegally  assessed, 
in  what  manner  we  don't  know.  When  Bowmans  failed 
to  pay  the  taxes  on  this  property  it  was  the  duty  of  the 
plaintiff  to  do  so,  if  he  desired  to  protect  his  security. 
Bowmans  might  complain  if  they  were  in  a  position 
to  do  so.  The  plaintiff  asks  to  perpetually  enjoin  the 
treasurer  from  giving  a  deed  to  Tower,  and  that  the 
board  of  county  commissioners  be  required  to  pay  the 
taxes  on  said  property.  The  purchaser  at  tax  sale  loses 
his  lien  on  the  land  as  soon  as  the  right  to  redeem 
has  expired.  The  owner  of  the  property  enjoining  the 
delivery  of  the  deed  must  deposit  with  the  treasurer 
the  amount  paid  by  the  purchaser,  and  interest,  before 
he  can  have  any  standing  in  court.  This  has  not  been 
done.  Sec.  106,  Session  Laws  of  1869,  215.  PeA  v. 
a  Brim,  5  Neb.,  860.     GiUetv.  Waster,  15  Ohio,  628. 

Laeb,  J. 

Does  the  petition  state  a  cause  of  action  ?  This  is 
the  question  we  are  called  upon  to  decide.  The  dis- 
trict court  held,  on  demurrer,  that  it  did  not,  from 
which  judgment  the  plaintiff  brought  the  case  to  this 
court  by  ^appeal.  .  The  object  of  the  petition  is  to  en- 
join the  treasurer  of  Dodge  county  from  executing  the 
usual  tax  deed  to  the  purchaser  of  certain  lands  sold 
for  delinquent  taxes. 

It  is  shown  by  the  petition  that  the  plaintiff  pur- 
chased the  lands  in  question  under  a  decree  of  fore- 
closure, entered  at  the  October  term  of  the  district 
court,  1871,  on  ^  mortgage  executed  to  himself  and 
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others  by  William  G.  and  James  L.  Bowman,  on  the 
seventh  day  of  November,  1870.  The  date  of  the  pur- 
chase, under  the  foreclosure  sale,  is  not  given,  but  it  is 
evident  that  it  was  some  time  after  the  treasurer  had 
advertised  and  sold  the  premises  for  the  taxes  delinquent 
thereon  for  the  years  1869  and  1870,  and  which  had 
not  been  paid.  This  sale  by  the  treasurer  was  made  on 
the  first  day  of  November,  1871. 

The  plaintiff  asks  that  this  tax  sale  be  declared  void, 
and  the  treasurer  enjoined  from' executing  a.  deed  to 
the  purchaser,  for  the  sole  reason  that  the  mortgagors 
had  personal  property  out  of  which  the  taxes  might 
have  been  collected  had  the  treasurer  done  his  duty 
under  the  law.  The  allegation  of  the  petition  on  this 
point  is  as  follows :  "And  your  petitioner  further  shows 
that  during  the  said  years,  and  after  the  first  day  of 
May  of  each  year,  and  particularly  after  the  first  day 
of  May,  1871,  the  said  William  G.  Bowman  and  James 
L.  Bowman,  the  parties  against  whom  the  tax  was 
charged,  were  seized  and  possessed  of  personal  pro- 
perty sufficient  to  pay  the  taxes  due  on  said  land." 

As  will  be  apparent  on  a  moment's  reflection,  this 
Allegation  is  wholly  inadequate  to  avoid  the  tax  sale, 
even  if  the  plaintiff  were  in  a  situation  to  entitle  him 
to  the  benefit  of  the  fact  on  which  he  relies.  The  ut- 
most that  it  establishes  is,  that  at  some  time  after  the 
first  day  of  May,  in  the  years  1870  and  1871,  and  while 
the  taxes  in  question  were  delinquent,  the  mortgagors 
had  personal  property  sufficient  to  pay  them.  But 
there  is  a  total  want  of  allegation  to  show  that  on  the 
first  day  of  I^ovember,  1871,  when  the  tax  sale  took 
place,  or  at  the  time  of  bringing  this  action,  those  par- 
ties were  possessed  of  any  personal  property  whatever. 
But  this  is  not  all.  It  is  not  shown  that  any  of  the 
personal  estate  said  to  have  been  owned  by  the  mort- 
gagors, and  out  of  which  the  plaintiff  contends  the 
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taxes  ought  to  have  been  collected,  was  at  any  time 
within  Dodge  county,  and  where  it  could  have  been 
seized  by  the  treasurer.  Indeed,  for  aught  that  is  al- 
leged, tihie  Bowmans,  and  all  of  their  personalty, 
may  have  teen  in  some  other  state,  and  entirely  beyond 
the  reach  of  our  laws.  In  these  particulars  this  peti- 
tion is  fatally  defective,  and  would  be  so  even  if  the 
plaintiff  held  the  same  relation  to  these  tax  proceed- 
ings as  the  Bowmans  would  have  done  had  they  con- 
tinued to  be  the  owners  of  the  land. 

When  the  aid  of  a  court  of  equity  is  sought  as 
against  a  sale  of  land  for  taxes,  on  the  ground  of  fail- 
ure to  collect  them  out  of  personal  property,  the  plain- 
tiff must  place  himself  in  an  attitude  to  do  such  equity 
as  may  be  adjudged  proper,  as  a  condition  precedent 
to  the  relief  granted.  ^  It  is  not  enough  to  allege  sim- 
ply that  by  doing  his  duty  the  treasurer  might  have 
made  the  collection,  without  resorting  to  a  sale  of 
realty;  but,  in  addition  to  this,  the  plaintiff  must 
either  show  sufficient  of  personalty  subject  to  seizure 
to  satisfy  the  tax  in  case  the  sale  is  set  aside,  or  in  lieu 
thereof  offer  to  pay  the  full  amount  justly  due  for  the 
tax,  penalty,  and  interest. 

But  there  is  still  another  and  more  radical  objection 

to  this  petition,  one  which  challenges  the  right  of  the 

plaintiff  to  any  relief  as  against  this  tax  sale,  except 

upon  a  conditional  offer  to  pay  the  fiill  amount  of  the 

,  taxes,  penalty,,  and  interest  due  thereon. 

It  is  true  the  petition  charges  the  taxes  against  the 
land  to  be  void,  but  this  is  merely  a  conclusion  of  the 
pleader,  having  no  support  whatever  in  any  allegation 
of  fact  It  is  evident  that  no  reliance  was  placed  upon 
this  conclusion,  inasmuch  as  no  mention  is  made  of  it 
in  the  appellant's  brief.  Regarding  the  taxes  there- 
fore as  valid,  what  is  the  attitude  of  the  plaintiff  as  to 
the  sale  of  the  premises  to  satisfy  them  ? 
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As  we  have  before  shown,  the  plaintiff  purchased 
subsequent  to  the  sale  for  these  taxes.  Being  a  pur- 
chaser at  judicial  sale,  he  took  the  land  subject  to  what- 
ever valid  incumbrances  rested  upon  it  at  the  time  of 
his  purchase,  on  account  of  unpaid  taxes  or  assess- 
ments. Vaughn  v.  Clarke  5  Neb.,  288.  And  whether 
the  treasurer's  sale  was  valid  or  not,  the  levy  being 
valid,  the  taxes  were,  ill  either  event,  a  legal  incum- 
brance on  the  land,  subject  to  which  the  plaintiff  took 
his  title.  If  he  desires  the  equitable  interference  of 
the  court,  as  against  this  sale,  he  can  have  it  only  on 
condition  that  he  first  offers  to  do  equity  by  tendering, 
or  offering  to  pay,  the  fiill  amount  of  taxes  justly  due. 
Hellenbeck  v.  HahUy  2  Neb.,  877. 

Judgment  affirmed. 
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William  Klbpfel,  plaintiff  in  error,  v.  Frank  W. 

BULLOOK,  defendant  IN  ERROR. 

1.  Fraotioe:  otfkb  to  oonfess  jttdqmeitt:  it  nekb  not  bx  rx- 

NKWBD  ON  APPBAL.  An  offer  to  confess  judgment,  duly  made 
in  the  court  where  the  action  is  brought,  under  sec.  1004  of 
the  code  of  civil  procedure,  need  not  be  renewed  in  the  appel- 
late court  in  order  to  make  it  available  to  the  party  making  it 
on  final  judgment. 

2.  Infancy:  disabilitibs  of.    By  the  legislation  in  this  state, 

all  the  disabilities  of  infancy,  as  they  exist  by  the  common  law, 
are  fully  recognised. 

8.    :    infant  not  liablb  to  a  jttdgment  fob  costs.    In 

this  state,  the  action  of  an  infant  must  be  brought  by  his 
guardian  or  next  friend,  who  alone  is  liable  for  the  costs.  The 
infant  is  not  liable  to  a  judgment  therefor. 

4.    :    .     Nor  is  he  liable  to  a  judgment  for  costs  after 

arriving  at  full  age,  in  an  action  brought  without  a  guardian  or 
next  friend,  but  not  terminated  during  infancy,  if,  on  reaching 
his  majority,  at  the  first  opportunity  he  disclaims  all  benefit 
from  the  proceeding,  and  refuses  to  proceed  further. 


ti 
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Error  from  the  district  court  of  Dodge   county. 
The  facts  are  given  in  the  opinion. 

E.  F.  Gray  cmd  W.  A.  MarhWy  for  plaintiff  in  error. 

The  proceedings  in  the  case  were  not  nullities,  and 
the  defendant  in  error  having  invoked  the  jurisdiction 
of  the  court,  concealing  the  fact  of  his  minority  until 
aft^r  verdict,  could  not  then  avoid  the  consequence  of 
refusing  the  offer  of  judgment  The  irregularity  was 
caused  by  the  act  and  concealment  of  the  defendant  in 
error  himself ;  it  was  his  own  wrong  that  he  begun  his 
action,  appearing  by  attorney,  instead  of  by  guardian 
or  next  friend ;  and  he  might  have  asked  for  and  ob- 
tained leave  to  amend,  by  having  a  guardian  or  next 
friend  appointed  at  any  time  before  or  a^r  verdict, 
and,  if  thought  necessary,  the  court  might  compel 
such  amendment  Bartlett  v.  BattSy  14  Qa.,  539.  Bix- 
ter  V.  Taylor,  3  B.  Mon  (Ky.),  362.  FUch  v. .  Fitch,  18 
Wend.,  513.  Fish  v.  Ferris,  3  E.  D.  Smith,  567.  But- 
ter V.  Packhoffer,  9  Bosw.,  638.  Wblford  v.  OakUy,  43 
Pow.  Pr.,  118. 

But  the  appearance  of  the  defendant  in  error,  after 
his  alleged  majority,  we  think  avoided  the  necessity 
for  the  amendment,  if,  indeed,  any  such  necessity  ever 
existed. 

And  we  submit  that  the  question  of  the  minority  of 
defendant  in  error,  suggested  at  the  time  and  in  the 
manner  it  was,  should  not  have  been  entertained  at  all 
by  the  court  where  an  infant  plaintiff  appears  by  attor- 
ney, and  not  by  guardian  or  next  friend,.  It  is  too  lata 
after  verdict  for  either  party  to  move  to  set  aside  the 
proceedings ;  in  such  case,  neither  party  is  entitled  to 
a  non-suit  or  dismissal  of  the  action.  Adthorp  v.  Backus, 
Kirby's  (Coun.)  R.,  407.  BarOett  v.  Batts,  14  Ga.,  539. 
Fellows  ^  Hawes  v.  Nevers,  18  Wend.,  563.  Schemer- 
24 
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hx/m  V.  Jenkins^  7  Johnson,  373.  Smith  vj  Van  Hauten^ 
4  Halst.  (K  J.),  381.  Drago  v.  'Moses,  1  Spear  (S.  C), 
212.  Blood  V.  Sarringtony  8  Pick,  652.  Bemecker  v. 
Miller,  44  Mo.,  102.     King  v.  King,  37  Ga.,  205. 

J.  W.  Perldns  arii  Marshall  ^  Sterett,  for  defendant 
in  error. 


No  costs  were  recoverable  by  the  plaintiff  or  defend- 
ant at  common  law.  Jacob's  Law  Dictionary ;  title, 
Costs.  2d  Institutes,  288.  Costs  are  therefore  a  mat- 
ter of  statutory  regulation  and  creation.  Our  statute 
evidently  intends  to  bind  the  guardian  or  next  friend 
for  costs  in  an  action  commenced  by  an  infant,  and  not 
to  bind  the  infant.  Gen  Stat,  529,  sec.  87.  The  sta1>- 
nte  seems  imperative  that  the  action  of  an  infant  must 
be  brought  by  a  guardian  or  next  friend.  Gen.  Stat.,  529, 
sec.  36.  For  aught  that  appears  in  this  record,  the  de- 
fendant, at  the  time  of  this  litigation,  knew  of  the  infan- 
cy of  tlie  plaintiff,  and  that  he  was  seeking  to  take  advan- 
tage of  his  youth  and  inexperience  by  involving  him  in 
a  large  bill  of  costs ;  and  for  that  reason  he  did  not  want 
a  guardian  or  next  friend  to  protect  the  interests  of  the 
infant  plaintiff.  The  law  knows  no  difference  between 
infants  of  tender  age  and  of  mature  years.  Morgan  v. 
Thome,  7  M.  A  W.,  400.  Tyler's  Infancy,  197.  An 
infant  plaintiff  or  complainant  is  not  liable  for  costs, 
but  the  prochein  amy  is.  Tyler's  Infancy,  207  and 
208.  Sprawls  v.  Bolts,  5  J.  J.  Marsh,  162.  Warrington 
r.  Orane,  1  American  Leading  Cases,  267.  Judgment 
against  an  infant  without  the  appointment  of  a  guard- 
ian  ad  litem  is  erroneous.  1  American  Leading  Cases, 
265  and  249.  It  is  a  maxim  of  the  law  that  no  laches 
or  neglect  is  imputable  to  an  infant  durante  minoritate, 
because  he  is  not  supposed  to  be  cognisant  of  his 
rights,  nor  capable  of  enforcing  them.     Tyler's  In- 
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fency,  169.  6  Bacon's  Abridgment,  110  (9).  The 
fact  that  one  dealing  with  an  infant  supposed  him  to 
be  of  fiill  age,  or  that  the  infant  represented  himself 
to  be  of  age,  or  that  the  infant  was  in  business  and  in 
the  habit  of  contracting  for  himself,  will  make  no  dif- 
ference in  the  infant's  liability  on  his  contract.  It  will 
not  be  enforced  against  his  will.  1  American  Leading 
Cases,  307.  Tyler's  Infancy,  57.  Now  in  regard  to 
the  argument  of  plaintiff  in  error,  we  have  to  say  that 
Bullock,  in  ignorance  of  his  disability  of  infancy,  com- 
menced this  action.  In  the  absence  of  proof,  we  think 
this  would  be  the  presumption  in  favor  of  the  infant. 
At  the  first  opportunity,  after  coming  of  age,  he  dis* 
claims  all  benefit  of  the  verdict,  and  resists  a  judgment 
for  costs.  For  this  purpose  only  he  puts  in  a  special 
appearance,  and  did  not  submit  himself  to  the  juris- 
diction of  the  court  below,  as  appears  from  the  record 
in  the  case.  This  case  was,  no  doubt,*  irregularly  com- 
menced, no  guardian  or  next  friend  having  appeared 
or  been  appointed  for  the  infant  plaintiff.  At  common 
law  this  irregularity  might  perhaps  have  been  cured 
by  the  appointment  of  such  guardian  or  next  friend, 
on  motion  of  either  party  before  the  termination  of 
the  suit.  We  are  not  prepared  to  admit  that  such  ap- 
pointment could  be  made  under  our  statute.  If,  how- 
ever, the  defendant  allows  the  case  to  proceed  to  ver- 
dict without  moving  for  such  appointment,  he  cannot 
after  verdict  take  advantage  of  such  irregularity. 

Laeb,  J. 

The  defendant  in  error  commenced  an  action  in  the 
county  court  for  Dodge  county  against  the  plaintiff  in 
error,  to*  recover  on  an  account  for  goods  furnished 
and  labor  performed,  a  balance  claimed  to  be  due  of 
sixty-six  dollars  and  ninety  cents.    Immediately  upon 
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being  summoned,  the  plaintiff  in  error  offered  to  con- 
fess a  judgment  for  the  sum  of  forty  dollars,  together 
with  the  costs  then  accrued,  as  provided  in  sec.  1004 
of  the  code  of  civil  procedure,  by  which  it  is  enacted 
that:  "  If  the  defendant,  at  any  time  before  trial,  offer 
in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specified  sum,  the  plaintiff  may  immediately  have 
judgment  therefor,  with  the  costs  then  accrued ;  but  if 
he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  equal  to  the  offer,  he  can- 
not recover  costs  accrued  after  the  offer;  but  costs  must 
be  adjudged  against  him.  But  the  offer,  and  failure 
to  accept  it,  cannot  be  given  in  evidence  to  affect  the 
recovery  otherwise  than  as  to  costs  as  above  provided/' 
The  recovery  being  less  than  this  offer,  the  defendant 
in  error  had  judgment  in  his  favor  for  the  amount  of 
the  verdict  and  costs  before  the  filing  of  the  offer,  but 
against  him  for  all  costs  made  subsequently  to  that 
time. 

From  this  judgment  the  defendant  in  error  appealed 
to  the  district  court,  when  the  verdict  in  his  fay'or  was 
for  a  still  smaller  amount  Thereupon,  on  the  second 
day  of  April,  1878,  he  filed  a  motion  for  judgment 
on  the  verdict,  and  for  his  costs,  notwithstanding  the 
said  offer  to  confess,  and  at  the  same  time  proved  to 
the  court  the  fact,  then  for  the  first  time  brought  to 
its  afttention,  that  he  was  still  a  minor,  and  would  not 
attain  his  majority  until  the  sixth  day  of  September 
of  that  year.  On  the  seventh  of  October,  while  this 
motion  was  still  pending,  and  before  any  ftirther  step 
had  been  taken  in  the  case,  the  defendant  in  error,  by 
special  appearance,  disclaimed  all  right  to  the  verdict 
or  benefit  under  it,  and  insisted  '^  on  his  minority,  as 
a  bar  to  any  judgment  against  him  for  any  costs  in  this 
case.''  Acting  upon  this  disclaimer,  and  the  unques- 
tioned minority  of  the  defendant  in  error,  as  stated. 
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the  court  dismissed  the  case  generally,  and,  against  the 
demand  of  the  plaintiff  in  error,  refused  to  render 
.judgment  in  his  favor  for  costs.  This  refusal  is  the 
ground  of  the  alleged  error,  and  to  correct  which  the 
case  is  brought  to  this  court 

The  first  question  to  be  disposed  of  is  one  of  prac- 
tice, raised  by  defendant  in  error  in  his  brief.  He 
contends  that,  in  order  to  make  an  offer  to  confess 
judgment  under  the  statute  available  to  the  party 
making  it  on  appeal,  the  offer  must  be  renewed  in  the 
appellate  court.  We  cannot  so  hold,  "^he  offer,  once 
properly  entered,  becomes  a  part  of  the  record  of  the 
case,  and,  if  not  withdrawn,  is  just  as  available  on 
final  judgment  in  the  appellate  court  as  it  could  have 
been  in  the  court  where  made  had  no  appeal  been 
taken. 

The  next  and  main  question  presented  by  the  record 
is  much  more  difiicult,  and  altogether  novel  in  this 
court.  By  our  legislation,  all  the  disabilities  of  infants, 
as  they  exist  at  common  law,  are  folly  recognised.  In* 
deed,  we  are  not  aware  of  any  statute  in  this  state  mo- 
difying them  in  any  respect  whatever.  Accordingly, 
we  find  that  section  thirty-six  of  the  code  of  civil 
procedure  provides  that:  "The  action  of  an  infant 
must  be  brought  by  his  guardian  or  next  friend."  And 
even  when  brought  by  his  next  fiiend,  if  it  be  discov- 
ered that  the  action  is  not  for  the  infant's  benefit,  the 
court,  on  its  own  motion,  may  dismiss  it.  Our  prac- 
tice in  this  respect  seems  to  be  based  upon  the  un- 
questionable presuYnption  of  law  that,  until  a  person 
arrives  at  full  age,  no  matter  what  his  mental  attain- 
ments and  experience  in  life  may  be,  he  has  not  suffi- 
cient capacity  to  decide  for  himself  whether  the  action 
would  probably  benefit  him,  or  whether,  under  all  the 
circumstances,  it  ought  to  be  brought. 

Observing  still  further  the  common  law  respecting 
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Buita  by  infanta,  our  code,  section  thirty-seven,  pro- 
vides that:  "The  guardian  or  next  friend  is  liable  for 
the  costs  of  the  action  brought  by  him,"  thus  imply- 
ing very  clearly  that  even  although  the  infant  has  had 
the  benefit  of  the  judgment  of  a  person  of  mature 
years  as  to  the  propriety  of  bringing  the  action,  yet  if 
it  result  disastrously  to  him,  he  shall  not  be  liable  to  a 
judgment  for  costs.  Indeed,  one  of  the  chief  objects 
in  requiring  a  next  friend  seems  to  be,  as  was  said  in 
Heftet  al.  v.  McGiU  et  aL,  8  Penn.  State,  256,  "  to  sup- 
ply the  want  of  capacity  in  the  infant,  to  aftbrd  in  his 
own  person  a  party  on  the  record  responsible  for  costs." 
And  we  find  that,  independently  of  statutory  regula- 
tion, the  rule  seems  to  be  that  no  judgment  for  costs 
can  be  rendered  against  an  infant  plaintiff.  Bouche  v. 
Byan,  8  Blackf.,  472.  Sprovle  v.  Botts^  6  J.  J.  Marshall, 
162.  But  in  Massachusetts,  under  a  peculiar  statute, 
it  is  held  that  an  infant  plaintiff,  and  not  his  prochein 
amy^  is  liable  to  judgment  for  costs.  In  one  case,  Wilde, 
J.,  remarked:  "  The  defendants  claim  costs  against  the 
prochei(i  amy^  on  the  grounds  that  the  plaintiff,  being 
an  infant,  is  not  liable  therefor;  and  this  claim  seems 
to  be  supported  by  the  English  practice.  But 
our  practice  seems  to  be  different,  and  is  conform- 
able to  our  statutes  regulating  the  recovery  of  costs.'^ 
In  that  state,  in  order  to  make  the  prochein  amy  liable 
for  costs,  he  must  indorse  the  writ  therefor.  Smith  v. 
Floydy  1  Pick.,  275.  OrandaU  v.  Slaid  and  wife^  11 
Mete.,  288.  We  have  no  statute  similar  to  that  of 
Massachusetts ;  but,  as  before  shown,  our  entire  legis- 
lation seems  to  harmonize  completely  with  the  practice 
under  the  common  law,  both  in  England  and  in  this 
country. 

Now  it  would  seem  to  be  a  reasonable  conclusion, 
firom  what  we  have  already  shown,  that  had  judgment 
hoQix  rendered  ao^ainst  thie  defendant  in  error  while  he 
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wSpS  still  a  minor,  it  would  have  been  erroneous.  If  an 
infant  plaintiff,  Who  has  had  the  advice  of  a  guardian 
or  next  friend  as  to  the  propriety  of  commencing  his 
action,  cannot  be  required  to  pay  costs  when  defeated, 
upon  what  principle  can  he  be  adjudged  to  pay  them 
when  he  has  been  so  indiscreet  as  to  proceed  without 
such  aid,  relying  alone  upon  his  own  immature  judg- 
ment in  the  matter?    We  know  .of  none. 

It  may  seem  a  hardship  on  the  plaintiff  in  error  to 
be  put -to  the  expense  of  defending  against  what  was 
proven  to  be  an  unjust  demand,  without  recourse 
finally  against  the  claimant  But  this  result  he  could 
have  successfully  guarded  against  by  pleading  the  in- 
fancy of  the  plaintiff  in  the  action  in  abatement  at  the 
outset,  by  which  he  would  either  have  brought  into  the 
case  a  responsible  "  next  friend  "  who  would  have  been 
liable  for  costs,  or  obtained  a  dismissal  of  the  action 
without  further  trouble  or  expense. 

It  only  remains  How  to  inquire  whether,  by  reason  of 
the  defendant  in  error  having  arrived  at  his  majority 
before  the  termination  of  the  action,  a  judgment  against 
him  for  costs  would  have  been  proper. 

From  analogy  to  the  cases  of  the  ratificaticm  of  the 
voidable  acts  of  infants  after  becoming  of  full  age,  we 
think  it  clear  that  if,  after  reaching  his  majority,  he 
had  either  assented  to  judgment  on  the  verdict  or 
taken  a  single  step  in  the  further  prosecution  of  the 
action,  all  the  privileges  of  infancy  would  thereby  have 
been  fully  waived,  and  he  would  have  been  bound  by 
the  action  of  the  court.  But  the  record  shows  that, 
at  the  very  first  opportunity  after  he  reached  the  age 
of  twenty-one  years,  he  disclaimed  all  benefit  froip 
what  had  been  done  in  the  case,  and  in  the  most  un- 
equivocal manner  denied  the  jurisdiction  of  the  court 
to  proceed  further.  Our  opinion  is  that  a  judgment 
against  the  defendant  in  error,  under  these  circum- 
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8tJ»nces,  would  be  equally  as  erroneous  as  if  it  had  been 
rendered  while  he  was  yet  an  infant 

Judgment  affirmed. 
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Lemuel  A.  Huffman,  plaintiff  in  bbror,  v.  August 

EOPPELEGM  AND   OTHERS,  PLAINTIFFS   IN  ERROR. 

1«  Sheriffs  Official  Bond :  irregularitiss  ik,  bo  vot 
YiTiATS.  The  official  bond  of  a  BherifT  is  not  void  by  reason 
of  its  being  given  to  the  state,  instead  of  the  proper  county,  as 
obligee.  This  is  but  an  irregularity  which  in  nowise  affects 
the  liability  of  the  sheriff  or  his  sureties,  in  an  action  thereon 
for  damage  occasioned  by  official  misconduct. 

2.    


:      FOR     WHAT     ACTS     OF     SHERIFF     HIS     SURETIES     ARE 

LIABLE.    The  sureties  on  such  bond  are  liable  for  acts  of  the 
sheriff  done  virtute  officii,  but  not  for  acts  done  colore  officii. 

S.  Pleadings:  petitiok:  demurrer.  Where,  in  an  action  on 
such  bond,  the  petition,  by  suitable  averments,  shows  affirma- 
tively that  the  act  complained  of  was  done  by  the  sheriff  while 
in  the  performance  of  an  official  duty,  it  is  not  subject  to  de- 
murrer because  of  an  additional  averment  that  it  was  done 
"under  color  of  his  said  office.''  These  latter  words  are  but  a 
conclusion  not  warranted  by  the  facts  stated,  and  will  be  re- 
jected as  surplusage. 

Action  on  an  official  bond  of  the  defendant  in  error, 
sheriff  for  Dodge  county,  to  recover  for  a  personal 
injury.  Demurrer  to  the  petition  heard  and  sustained 
by  the  district  court  of  Dodge  county,  and  cause  re- 
moved here  by  petition  in  error. 

Marshall  ^  Steretty  for  plaintiff  in  error. 

1.  That  an  officer  is  liable  for  his  acts  done  colore 
officii  we  think  is  settled  by  the  following  authorities: 
Kane,  v.  U.  P.  R.  jR.j  5  Neb.,  107--8.  People  v.  Sekuy- 
Utj  4  Com.,  178.     Ohio  v.  JermingSy  4  Ohio  S.,  419. 
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2.  A  sheriff  and  his  sureties  are  liable  on  his  offi- 
cial bond  for  trespasses  committed  by  him  in  attempt- 
ing to  discharge  his  duty  as  an  officer.  Charles  v. 
HaskinSy  11  Iowa,  829.  People  v.  SchvyUr^  4  Com., 
178. 

8.  Although  the  bond  in  question  maybe  defective 
as  a  statutory  bond,  it  is  good  as  a  common  law  bond; 
and  if  good  as  a  common  law  bond,  it  is  sufficient  to 
maintain  this  action.  A  bond  not  good  as  a  statutory 
bond,  being  voluntarily  given,  but  not  against  the 
policy  of  the  law,  is  good  as  a  common  law  bond. 
Larie  v.  Casey ^  1  Mete.  (Ky.),  410.  RowUt  v.  Eubank^ 
1  Bush.,  477.  Gatkwright  v.  GaUotoay  Co.^  10  Mo.,  668. 
Richardson  v.  People^  85  HI.,  495.  Cocns  v.  People^  76 
Dl.,  888.  People  v.  Jokty  22  Mich.,  461.  Supervisors  v. 
Goffenincryy  1  Mich.,  855.  Archer  v.  Hearty  5  Florida,  234. 
Howard  v.  Browrij  21  Maine,  885.  State  v.  Bowman^  10 
Ohio,  446.  CUmsar  v,  Charleton^  11  Chicago  L.  News, 
68.  Teevis  v.  PandaUj  6  Cal.,  682.  A  bond  is  not 
void  because  it  does  not  in  all  respects  conform  to  the 
statute  under  which  it  was  taken.  It  is  absolutely 
void  only  when  the  statute  declares  it  void. 

W.  A.  Oraj/j  W.  A,  MarloWy  and  E.  F.  Qraj/y  for  de- 
fendants in  error. 

1.  That  the  conditions  of  an  official  bond  are  to  be 
strictly  construedi  and  that  obligors  are  liaUe  only 
when  a  case  is  brought  within  the  very  terms  and 
scope  of  their  undertaking,  is  a  rule  of  law  so  often 
passed  upon,  and  so  clearly  established,  as  to  no  longer 
be  a  subject  for  argument.  People  v.  Sprakety  18  Johns. 
(N.  T.),  889.  MiUer  v.  Steivarty  9  Wheaton,  681. 
Legeti  v.  Humphrey y  21  How.,  76.  Scott  v.  Statey  46 
Ind.,  208. 

2.  The  only  official  duty  of  the  defendant,  Eoppel- 
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kom,  that  is  shown  in  the  petition  was  that  of  arrest- 
ing the  escaped  prisoner  Obarles  Clark,  or  executing  a 
writ  of  mittimus  according  to  law.  Oould  the  wrong- 
ful and  unlawful  seizing  and  laying  hold  of  and  shoot- 
ing the  plaintiff  be  called  a  breach  of  either  of  these 
duties?  Was  it  a  breach  of  defendant's  duty  to  arrest 
Clark  ?  or  was  it  an  unlawful  execution  of  the  writ  ?  or 
was  it  any  execution  at  all  of  the  writ?  We  think  it 
was  not,  and  we  find  that  our  thoughts  on  the  subject 
agree  with  the  opinions  of  the  counsel  for  the  plain- 
tiff, as  they  are  to  be  gathered  from  the  petition.  It  is 
not  stated  anywhere  in  the  petition  that  defendant 
acted  under  the  authority  or  by  virtue  of  any  legal 
process,  but,  on  the  contrary,  it  is  stated  that  "he 
claimed  to  so  act;"  that  he  made  the  arrest  "under 
color  of  his  office ;"  and  that  "  he  had  no  manner  of 
right  or  authority  of  law  to  arrest,  lay  hold  of,  shoot, 
or  in  any  way  interfere  with  or  injure  the  plaintiff." 
If  these  allegations  show  anything,  they  show  that  the 
act  complained  of  was  not  an  official  act,  but  a  mere 
personal  trespass,  and  it  cannot  be  contended  that  the 
sureties  are  liable  for  mere  personal  trespasses  of  the 
principal  in  an  official  bond. 

8.  The  true  distinction  is  between  an  act  don«^ 
colore  officii  and  virtute  officii  In  the  former  case  the 
sheriff  is  not  protected  by  the  statute,  where  the  act  is 
of  such  a  nature  that  his  office  gives  him  no  authority 
to  do  it ;  but  where  in  doing  an  act  within  the  limits 
of  his  authority,  he  exercises  that  authority  improper- 
ly, or  abuses  the  confidence  which  the  law  reposes  in 
him — ^to  such  cases  the  statute  extends.  Griffith  v. 
Walker y  1  Wils.,  336.  Seeley  v.  BirdsaUy  15  Johns., 
267.  An  action  of  trespass  will  not  lie  for  an  act  com- 
mitted in  an  official  capacity.  An  act  done  under 
color  of  office  is  a  mere  personal  trespass,  the  sureties 
on  the  official  bond  not  being  liable.     Morris  v.   Van- 
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boast,  19  Wend.,  283.  State  v.  Mann,  21  Wis.,  693. 
Gerber  v.  Ackley,  87  Wis.,  43.  Ex-parte  Reed,  4  Hill, 
572.  State  v.  Oonover,  28  N.  J.  Law,  224.  Sample  v. 
Davis,  4  G.  Greene.,  117.  Schloss  v.  White,  16  Cal.,  ' 
66.  State  v.  Brown,  11  Ired.,  141.  HoU  v.  McLean,  75 
K  C,  847-     Governor  v.  Perrine,  23  Ala.,  807. 

Lake,  J. 

The  action  below  was  brought  against  the  principal 
and  sureties  in  the  official  bond  of  August  Koppelkom, 
sheriff  of  Dodge  county.  A  general  demurrer  to  the 
petition  was  sustained,  and  the  case  is  brought  to  this 
court  for  review  by  petition  in  error.  In  support  of 
the  demurrer  it  is  urged : 

First.  That  no  action  can  be  maintained  upon  this 
bond,  for  the  reason  that  the  obligee  named  therein  is 
the  State  of  Nebraska  when  it  should  have  been  Dodge 
county.  "All  bonds  by  county  and  precinct  officers 
shall  be  given  to  the  county  in  which  said  officers  are 
elected  respectively."  Sec.  5,  chap.  6,  Gen.  Stat 
Sut  this  objection  cannot  be  sustained.  The  obligee 
in  an  official  bond  is  not  necessarily,  nor  usually, 
the  party  interested  therein  in  actions  upon  it.  The 
bond  being  really  for  the  use  and  benefit  of  whoever  is 
injured  in  consequence  of  the  unfaithful  performance 
of  duty  by  the  officer,  the  obligee  is  really  but  a  nom- 
inal party.  And  .whatever  may  be  the  name  of  this 
nominal  party,  the  action,  under  our  practice,  must  be 
in  the  name  of  the  real  party  in  interest,  although  not 
mentioned  in  the  bond. 

As  a  protection  to  parties  interested  in  official  secu- 
rities, it  is  wisely  provided  in  section  ten  of  the  same 
chapter  of  the  statutes,  that:  "No  official  bend  shall  be 
rendered  void  by  reason  of  any  informality  or  irregu- 
larity in  its  execution,  etc."    We  are  of  the  opinion 
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thalf  the  mistake  in  this  bond  of  naming  the  state, 
instead  of  the  county  as  the  obligee,  falls  within  the 
operation  of  this  provision  of  the  law,  and  is  cured 
by  it 

Second.  The  second  objection  to  this  petition,  and 
the  one  most  relied  on  in  this  argument  is,  that  an 
action  can  be  maintained  on  an  official  bond  only  for 
injuries  done  virtute  officUy  and  not  for  acts  done  colore 
officii  merely.  And  so  we  believe  the  law  to  be  accord- 
ing to  the  best  authorities.  But,  admitting  the  law  to 
be  as  claimed  by  counsel  for  the  defendants,  still  we 
think  the  petition  states  a  cause  of  action.  It  is  true 
that  by  one  allegation  the  pleads  says  the  act  com- 
plained of  was  done  by  the  sheriff  "  under  color  of 
his  said  office,^'  but  on  examination  of  the  petition  we 
find  facts  alleged  which  show  most  positively  that  it 
was  done  virtute  offidi  The  petition,  after  reciting 
that  one  Charles  Clark  had  been  lawfully  committed 
to  the  jail  of  Dodge  county,  of  which  the  said  Koppel- 
kom, as  such  sheriff,  was  the  jailor,  and  that  while  so 
in  custody,  and  held  by  a  mittimus  in  due  form  of  law, 
the  said  Clark  had  escaped,  and  was  then  at  large,  sub- 
ject to  arrest  by  said  sheriff,  proceeds  as  follows;  "And 
the  plaintiff  further  avers  that  the  said  Koppelkom, 
being  sheriff  as  aforesaid,  and  having  then  and  there 
the  said  writ  of  mittimus  as  aforesaid,  did  not  execute 
said  writ  according  to*  law,  but  on  the  contrary  there- 
of, to-wit. :  On  the  seventh  day  of  July,  1878,  at  and 
within  the  said  county  of  Dodge,  as  such  sheriff,  acting 
under  said  writ  of  mittimus  and  under  color  of  his 
said  office,  did  carelessly,  unfaithfully,  forcibly,  and 
wrongfully,  and  unlawfully  and  violently  seize,  arrest, 
and  lay  hold  of  the  said  plaintiff,  and  did  then  and 
there  shoot,  wound,  bruise,  and  break  the  left  leg  of 
the  said  plaintiff,*'  etc. 

From  this  quotation  it  will  be  seen  that  the  words, 


JANUARY  TERM,  1879.  849 

Crelghton  y.  Murphy,  Neal  A  Co. 

*^and  under  color  of  his  said  office,'^  are  not  warranted 
from  the  facts  distinctly  alleged,  and  may  be  rejected 
as  surplusage.  We  are  of  the  opinion  tiiat  the  facts 
alleged  constitute  a  cause  of  action.  The  judgment 
is  therefore  reversed,  the  demurrer  overruled,  and  the 
cause  remanded  for  farther  proceedings. 

Rbvebsbp  and  bbmanded. 


John  A.  Cbbighton,  administratob  of  thb  estatb 
OF  Edward  Creighton,  deceased,  plaintiff  in  error, 

V.   MURPHT,  ^EAL,  &  Co.,   DEFENDANTS   IN   ERROR. 

Bstates  of  Decedents:  FOBsiair  juDoifEirT.  In  1874  H. 
commenced  an  action  in  Iowa  against  G.,  who  appeared  and 
filed  an  answer  denying  all  the  facts  stated  in  the  petition.  Soon 
afterwards  C.  died,  having  his  domicile  in  Nebraska.  J.  A.  0. 
was.  appointed  administrator  in  this  state,  and  on  his  applica- 
tion was  appointed  administrator  in  Iowa,  and  appeared  and 
answered  in  the  action.  Judgment  was  rendered  against  him 
as  administrator;  which  was  filed  in  Kebraska  as  *  claim 
against  the  estate,  and  was  allowed.  Heldf  that  the  judgment 
was  final  and  conclusive,  and  a  charge  upon  the  estate. 

Error  from  the  district  court  for  Douglas  county. 
The  opinion  states  the  case. 

Woohoorth  ^  Mvnger^  for  plaintiff  in  error. 

I.  At  the  common  law  a  partnership  debt  cannot 
be  collected  from  the  estate  of  a  deceased  partner, 
unless  the  survivor  is  shown  to  be  insolvent. 

1.  The  assets  of  a  partnership  must  be  applied  ^to 
pay  partnership  debts,  and  the  estate  of  an  individual 
member  thereof  must  be  applied  to  pay  his  debts. 
Partnership  debts  cannot  share  in  the  estate  of  the 
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member  until  all  his  personal  debts  Tiave  been  paid, 
and  his  personal  debts  cannot  share  in  the  partnership 
assets  until  all  its  debts  have  been  paid.  FUley  v. 
Phelpsy  18  Conn.,  294.  United  States  v.  Hacky  8  Peters, 
275.     Murril  v.  NeUy  8  How.,  414. 

2.  The  death  of  a  partner  invests  the  survivors 
with  the  exclusive  right  of  possession  and  manage- 
ment of  the  whole  partnership  property,  free  from  any 
interference  therewith  by  his  representatives.  Having 
the  assets,  and  being  charged  with  the  administration, 
their  duty  is  to  pay  the  partnership  debts  to  the  full 
extent  of  the  means  placed  by  the  law  in  their  hands. 

3.  Accordingly,  actions  for  the  recovery  of  part- 
nership debts  can  only  be  maintained  against  the  sur- 
vivors; no  proceeding  for  the  purpose  can  be  main- 
tained against  the  representatives  of  the  deceased 
partner,  at  least  not  until  the  remedies  against  the  sur- 
vivors have  been  exhausted,  or  have  been  shown  to  be 
unavailing.  Lange  v.  Keppele^  1  Binn.,  123.  Wilder  v. 
Kedevy  3  Paige,  167.  Sturges  v.  Beach^  1  Conn.,  607. 
Alsop  v.,  Mather y  8  lb.,  554.  Voorhees  v.  ChUd's  Execu- 
cutar,  17  N.  T.,  854.  Pope  v.  Cole,  55  lb.,  124.  HvJb- 
ble  V.  PerriUy  8  Ohio,  287.  The  Trustees^  etc.,  v.  Law- 
rence,  11  Paige,  80.  S.  C.  on  Appeal^  2  Denio,  577. 
Troy,  ^.,  Factory  v.  Winslow,  11  Blatch.,  518.  Blood- 
good  V.  Bnceriy  8  N.  Y.,  362.  Van  Rdmsdyke  v.  Kane, 
1  Gal,  371. 

n.  This  rule  of  the  common  law  has  not  been 
changed  by  the  statute  of  Nebraska.  The  provision  of 
the  statute  invoked  in  this  behalf,  in  support  of  the  de- 
cisions of  the  countj-  and  district  courts,  is  not  applicable 
to  partnership  contracts;  and  if  it  were,  does  not  justify 
an  allowance  of  the  claim  and  order  for  its  payment. 
A  partnership  debt  does  not  arise  on  a  joint  contract 
in  the  sense  in  which  those  terms  are  used  in  the  stat- 
ute.    Parsons  on  Part,  sec.  356. 
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John  D.  Howe  (Motyne  ^  Key  and  Sa'pp  ^  Lyrmn  with 
him),  for  defendants  in  error. 

L  The  amended  answer  sets  up  nothing  but  what 
should  have  been  pleaded  and  relied  on  in  the  original 
case.  If  the  decedent,  or  the  administrator,  had  any 
confidence  in  the  matters  now  alleged  herein,  they 
shoifld  have  insisted  on  them  before  judgment.  It  is 
now  too  late.  The  administrator  was  in  privity  in  law 
with  the  decedent,  and  the  judgment  has  the  same  ef- 
fect as  it  would  have  had  had  E.  Creighton  survived 
the  final  judgment,  and  it  had  been  rendered  against 
him.  (See  46  la.,  179,  where  this  case  is  reported, 
also  case  at  p.  149.)  And  the  judgment  of  a  sister 
state  is  protected  by  peculiar  sanctions.  U.  S.  Const., 
art.  IV.,  sec.  1.  Act  of  Cong.,  26th  of  May,  1790. 
Stacy  V.  Thrasher^  6  How.  TJ.  S.,  44.  Dykes  v.  Wood- 
hcnise,  8  Rand.,  28l  3  Wash.  C,  C.  17.  16  Curtis,  596. 
QHagen  v.  QHagen,  14  la.,  267-8,  16  Mass.  71.  1 
Pet.,  692. 

I 

n.  The  position  of  plaintiff  in  error — ^that  actions 
for  the  recovery  of  partnership  debts  can  only  be  main- 
tained against  the  survivors — ^is  unsound.  Nor  is  it 
necessary  to  show  that  the  survivors  have  been  pursued 
to  insolvency.  Even  the  cases  that  he  cites  in  support 
of  his  main  proposition  show  that  insolvency  of  the 
survivors  may  be  shown  at  law.  17  N.  Y.,  354.  55 
N.  Y.,  124.  It  is  true  that  the  rule  relied  on  by  coun- 
sel is  supported  by  eminent  authority.  Where  tKe 
question  is  an  open  one,  it  is  diflicult,  not  to  say  im- 
possible, to  see  why  it  should  be  held  to.  A  line  of 
thoroughly  reasoned  cases  holds  the  contrary  •  rule. 
Camp  V.  Gfrantj  21  Conn.,  41.  Coll.  on  Part.,  sees. 
584,  580,  623,  337  to  347, 68  to  76.  Story's  Part.,  sec. 
879  n.  sees,,  363,  362,  377.     AUen  v.  Wells,  22  Pick., 


• 
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452-3-4.  JEx  parte  Hayden,  1  Bro.  C.  C.j  464.  17  Ves., 
207.  Sparhawk  v.  Russell,  10  Mete.,  305,  807.  7 
Smedes  &  M.,  280.  WUJdnson  v.  Henderson,  1  Myl.  & 
Keene,  582-3.  LammersUy  v.  Lambert,  2  J.  Ch.,  508- 
511.  3  JKent  Com.,  64  (4th  ed.)  Belknap  v.  Abbott,  11 
Ohio,  411.  Belle  v.  Newman,  6  Serg.  &  R.,  78.  •  Mfhdly 
V.  Hosmer,  2  Conn.,  352. 

Maxwell,  Ch.  J. 

On  the  twenty-fifth  day  of  January,  1874,  the  de- 
fendants in  error  commenced  an  action  in  the  district 
court  of  Pottawattomie  county,  Iowa,  against  Edward 
Creightonto  recover  the  sum  of  $2,800.23,  with  inter- 
est and  costs.  The  action  was  founded  on  a  breach  oi 
contract,  the  contract  having  been  made  in  1871 
between  the  defendants  in  error  and  The  Far  West 
Freight  Company,  a  copartnership  of  which  Edward 
Creighton  was  a  member.  Personal  service  in  Iowa 
was  had  upon  Creighton,  and  in  August,  1874, 
he  filed  an  answer  to  the  petition  in  said  cause, 
denying  all  of  the  facts  stated  therein. .  On  or  about 
the  fifth  day  of  November,  1874,  Edward  Creigh- 
ton died,  being  at  that  time  a  resident  of  this 
state.  On  the  tenth  day  of  that  month  the  plaintiff 
was  appointed  special  administrator  of  the  estate,  and 
on  the  twentieth  day  of  March,  1875,  he  was  appointed 
administrator  of  said  estate  by  the  probate  court  of 
Douglas  county.  On  the  sixteenth  day  of  December, 
1874,  the  plaintiff  applied  to  the  circuit  court  of  Potta^ 
wattomie  county,  Iowa,  asking  to  be  appointed  ad- 
ministrator of  said  estate,  alleging  as  ground  therefor 
the  pendency  of  the  above  action.  He  was  appointed 
such  administrator,  and  on  the  eighteenth  day  of  No- 
vember, 1875,  filed  an  answer  denying  the  facts  stated 
in  the  petition,  and  also  denying  the  jurisdiction  of  the 
court.     The  district  court  sustained  its  jurisdiction, 
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which  judgment  was  aifirmed  by  the  supreme  court  of 
that  state.  Final  judgment  was  rendered  against  said 
plaintiff,  administrator  of  said  estate,  in  November, 
1877,  for  the  sum  of  $2,678.78,  and  costs,  and  said  ad- 
ministrator was  directed  to  pay  the  judgment,  interest, 
and  costs,  out  of  the  assets  of  the  estate.  A  transcript 
of  the  judgment  being  filed  in  the  county  court  of 
Douglas  county  was  allowed  as  a  claim  against  said 
estate.  The  plaintiff  appealed  to  the  district  court  of 
Douglas  county.  As  cause  why  the  claim  should  not  be 
allowed,  the  plaintiff  filed  the  following  answer :  "  The 
Far  West  Freight  Company  was  a  copartnership  do- 
ing business  in  this  state  and  the  territories  west 
thereof,  whereof  the  said  intestate  and  Charles  M. 
Elliae  and  James  F.  Aglar  were  the  members.  The 
said  partnership  was  formed  and  commenced  its  busi- 
ness on  or  about  the  fifteenth  day  of  December,  1869, 
and  existed  undissolved  at  the  death  of  the  said  intes- 
tate, having  large  and  valuable  assets  over  and  above 
its  debts  and  liabilities,  all  of  which,  at  the  death  of 
the  said  intestate,  came  to  the  hands  of  the  said  sur- 
vivors, and  have  been  administered  by  them  as  surviv- 
ing partners  of  said  co-partnership,  and  they,  as  such 
surviving  partners,  still  have  the  same  in  their  hands 
ready  to  be  applied  to  the  payment  of  the  said  debts; 
that  the  estate  of  the  intestate  remains  unsettled  in  the 
county  court  of  this  county,  its  debts  not  yet  all  paid, 
and  its  assets  not  yet  all  collected ;  that  during  the  life 
of  the  said  intestate,  an  accounting  was  had  between 
him  and  his  said  partners  to  a  certain  day,  whereby  it 
was  ascertained  and  agreed  that  after  the  payment  of 
all  the  debts  of  the  said  partnership,  a  large  sum,  to- 
wit,  $8,000  and  over,  was  justly  coming  to  said  intes- 
tate firom  said  partnership  after  the  payment  of  its 
debts;  and  the  said  survivors  of  the  said  intestate 
promised  and  agreed  to  pay  all  of  said  debts,  and  also 
25 
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said  sum  so  coming  to  said  intestate,  all  of  which  mat- 
ters were  well  known  to  the  said  claimants  before  they 
commenced  the  action  in  which  they  recovered  the 
judgment  aforesaid;  that  the  claims  whereon  the  said 
action  and  judgment  were  grounded  accrued  to  the 
said  claimants  in  the  course  of  their  dealing  with  the 
said  partnership,  and  are  justly  chargeable  against  the 
assets  thereof,  and  against  the  said  survivors,  and  no 
proceedings  in  that  behalf  have  been  had  by  the  said 
claimants;  that  they  have  asserted  the  said  claims 
against  the  said  estate  of  the  said  claimants,  and  not 
against  the  said  survivors,  in  pursuance  of  an  under- 
standing and  agreement  with  the  said  survivors  in  that 
behalf,  in  order  thereby  unduly  and  fraudulently  to 
extort  the  said  moneys  from  the  said  estate,  and  relieve 
the  survivors  and  the  said  partnership  assets  thereof, 
or  drive  this  defendant  to  protracted,  exhaustive,  and 
uncertain  litigation."  2d.  "The  Union  Pacific  Rail- 
road Company,  whose  principal  oifice  and  place  of 
business  is  in  the  city  of  Omaha,  in  said  county,  is 
justly  indebted  to  said  copartnership  in  a  large  sum  of 
money,  more  than  sufficient  to  answer  the  claims  herein 
alleged."  8d.  "The  said  administrator  has  hereto- 
fore, and  more  than  two  years  ago,  advertised  for  ' 
claims  against  said  estate,  and  the  time  in  that  behalf 
has  long  since  elapsed." 

To  this  answer  the  defendants  in  error  filed  a  gene- 
ral demurrer,  which  was  sustained  by  the  court,  and 
the  claim  allowed,  to  which  the  plaintiff  excepted,  and 
brings  the  cause  into  this  court  by  petition  in  error.  i 

In  the  conclusion  we  have  reached  from  our  exami-  j 

nation  of  the  case,  the  only  question  necessary  to  be  J 

determined  is,  whether  the  judgment  rendered  in  the 
district  court  of  Pottawatomie  county,  Iowa,  and  af- 
firmed by  the  supreme  court  of  that  state,  is  final  and 
conclusive,  and  a  charge  upon  the  estate. 
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It  is  well  settled  that  a  grant  of  letters  of  adminis- 
tration in  one  state  or  country  does  not  confer  authority 
upon  the  administrator  to  collect  the  assets  of  the  in- 
testate in  another  state  or  country,  because  his  power  is 
limited  to  the  jurisdiction  from  whence  he  derives  his 
authority^  The  authority  to  administer  upon  assets' 
found  in  another  jurisdiction  must  be  determined  by 
the.  law  of  the  place  where  they  are  situated.  Story  on 
Conflict  of  Laws,  Sec.  614. 

The  reason  is,  that  persons  domiciled  and  dying  in 
one  country  are  often  deeply  indebted  to  foreign  cred- 
itors living  in  another  country  where  there  are  personal 
assets  of  the  deceased.  To  permit  the  administrator  to 
withdraw  the  assets  from  the  foreign  country  without 
the  payment  of  the  debts  would  compel  creditors  to 
seek  their  remedy  in  the  domicile  of  the  principal  ad- 
ministrator, which  in  many  cases  would  be  attended 
with  serious  inconvenience  and  expense.  Id.,  512. 
Hence  no  suit  can  be  brought  by  or  against  an  admin- 
istrator in  his  official  capacity  in  the  courts  of  any  other 
country  than  that  from  which  he  derives  his  authority. 
In  the  absence  of  statutory  prdvisions  to  the  contrary, 
if  he  desire  to  maintain  or  defend  a  suit  in  another 
state  or  country,  letters  of  administration  must  be  taken 
out  in  the  state  or  country  where  the  suit  is  to  be 
brought  or  defended.  Where  different  administrations 
are  granted  in  different  states  or  countries,  that  is 
deemed  the  principal  administration  which'4s  granted 
in  the  domicile  of  the  deceased,  and  any  other  adminis- 
tration which  is  granted  in  any  other  state  or  country 
is  treated  as  ancillary  merely,  and  is  generally  sub- 
ordinate to  the  principal  administration.  Story  Conf. 
Laws,  Sec.  518. 

The  reason  is,  the  final  distribution  of  the  effects  of 
the  deceased  among  the  heirs  and  distributees  is  to  be 
determined  by  the  law  of  his  domicile.     Id. 
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It  is  said  that  where  administrations  are  granted  to 
different  persons  in  different  states  they  are  so  far  in- 
dependent of  each  other  that  a  judgment  against  one 
will  furnish  no  right  of  action  against  the  other,  to 
affect  assets  received  by  the  latter  by  virtue  of  his  own 
administration,  because  there  is  said  to  be  no  privity 
between  him  and  the  other  administrator.  SUicy  v. 
Thrasher  J  6  How.,  44.  Brodie  v.  BecUey^  2  Rawle,481. 
McLean  v.  Meeky  18  How.,  16. 

The  rule  as  to  co-executors  is  different,  because  they 
derive  the  same  privities  from  the  same  estate  from  the 
same  will.     Ooodale  v.  Thicker j  18  How.,  469. 

The  distinction  between  the  powers  of  executors  and 
administrators  is  more  technical  than  real.  The  law 
of  the  domicile  of  the  testator  or  intestate  governs  the 
title  and  distribution  of  all  his  personal  estate  wherever 
it  is  situated,  and  the  mere  fact  that  one  derives  his 
power  to  pay  debts  and  make  distribution  of  the  estate 
from  the  will,  and  the  other  from  the  law,  places  them 
substantially  in  the  same  position.  But  whatever  the 
rule  may  be  as  to  judgments  recovered  against  ancil- 
lary administrators  upon  claims  filed  after  the  death  of 
the  intestate,  it  cannot  affect  this  case.  Here  an  action 
was  commenced  against  Edward  Creighton  in  his  life- 
time, and  personal  service  was  had  on  him,  and  he  ap- 
peared and  filed  an  answer  to  the  petition,  denying  the 
facts  stated  therein.  He  died  before  the  trial,  but  the 
cause  of  action  survived.  Had  the  court  not  authority, 
upon  the  appointment  of  an  administrator  and  the  re- 
vivor of  the  action,  to  proceed  with  the  case  and  render 
judgment  ?  We  think  it  had.  The  court  had  acquired 
jurisdiction  and  the  death  of  the  defendant  did  not 
oust  it  of  that  jurisdiction.  The  court  therefore  had 
authority  to  revive  the  action  against  the  administrator 
and  to  hear  and  determine  the  rights  of  the  parties,  and 
such  judgment  is  conclusive  as  to  the  matters  in  issue. 
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To  require  a  plaintiff  who  has  established  his  claim 
after  a  tedious  and  expensive  litigation  in  Iowa  to  go 
through  the  same  prot^ess  in  this  state,  would  impose  a 
burden  upon  him  not  required  by  the  law. 

The  facts  stated  in  the  answer  may  be  available  in 
an  action  by  the  administrator  against  the  surviving 
members  of  the  partnership,  but  constitute  no  defense 
to  this  claim.  ' 

The  judgment  of  the  district  court  is  therefore  af- 
firmed. 

JUDGMBNT  AF7IBMEI). 


Emma  J.  Spaun,  plaintiff  in  error,  v.  Bamubl  D. 

Mbrobr,  defendant  in  error. 

Husband  and  Wife:  bcxdical  sebyicss:  liability  of 
HirsBAKD.  For  medical  seryiceB  bestowed  upon  the  hus- 
band himself,  or  upon  his  wife  and  children,  by  whomsoever 
«  the  attendance  of  the  physician  may  have  been  requested,  the 
husband,  and  not  the  wife,  is  ordinarily  liable.  Especially  is 
this  so  where  the  credit  was  in  the  first  instance  given  to  the 
husband,  and  where  there  was  no  special  agreement  on  the  part 
of  the  wife  to  bind  her  separate  estate. 

Error  from  the  district  court  for  Douglas  county. 
Judgment  against  plaintiff  in  error  who  was  defendant 
below.     The  facts  appear  in  the  opinion. 

George  E.  Pritchettj  for  plaintiff  in  error. 

The  judgment  should  be  reversed,  because  the  plain- 
tiff in  error  was  a  married  woman,  and  the  services 
rendered  to  her  and  her  children  were  necessaries,  for 
which  her  husband  was  alone  liable.  Medical  attend- 
ance and  medicines  are  necessaries.     Tyler  on  Infancy 
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and  Coverture,  page  867,  and  cases  there  cited.  There 
can  be  no  implied  contract  on  the  part  of  a  married 
woman  to  pay  for  necessaries  furnished  to  her,  for  the 
husband  alone  is  liable  for  them.  Main  v.  Stephens^  4 
E.  D.  Smith,  86.  And  if  the  wife  contract  for  neces- 
saries, the  law  presumes  the  wife  to  be  the  agent  of 
the  husbprud.  Tyler  on  In&ncy  and  Coverture,  page 
384,  and  cases  there  cited.  This  is  the  rule  of  the 
common  law,  and  has  not  been  changed  by  the  statute. 
The  statute  of  1871  has  not  limited  the  liability  of  a 
husband  for  necessaries  furnished  his  family,  nor 
created  a  liability  on  the  part  of  the  wife  therefor. 
The  statute  only  permits  a  married  woman  to  make  a 
contract  in  reference  to  her  separate  property.  Davis 
V.  Firat  Nat.  Bank^b  Neb.,  244.  It  may  be  claimed  by 
the  other  side  that  plaintiff  in  error  made  an  express 
promise  to  pay  this  account  after  the  services  were 
rendered.  It  is  true  Dr.  Mercer  says  so  and  Mrs. 
Spaun  denies  it;  but  if  she  did  so,  the  promise  was 
without  consideration  and  void,  because  it  was  a  ver- 
bal promise  to  pay  somebody  else's  debt,  and  because 
it  was  the  promise  of  a  married  woman  not  in  reference 
to  her  separate  estate.  Wathms  v.  Sdlstead^  2  Sand. 
Sup.  Ct,  811.  Smith  r.  AUeriy  1  Lansing,  101.  Man- 
chester V.  SahleVy  47  Barb.,  155.  Kidd  v.  Qmwayj  66 
Barb.,  158.     Chappin  v.  Harrrum^  24  La.  Annual,  827. 

John  C.  Cowia,  for  defendant  in  error. 

Laeb,  J. 


The  proceedings  to  be  reviewed  in  this  case  were 
had  in  an  action  on  an  account  for  medical  services, 
furnished  by  the  defendant  in  error  to  various  mem- 
bers of  the  family  of  one  Jacob  S.  Spai^n,  who  was  at 
tiie  time  the  husband  of  the  plaintiff  in  error. 
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As  to  the  facts  of  the  case  there  is  no  material  con- 
troversy. That  the  services  were  rendered  was  admit- 
ted on  the  trial.  In  the  manner  of  the  employment 
there  was  nothing  at  all  nnusnal.  Dr.  Mercer  was  the 
family  physician,  and  had  been  such  for  a  considerable 
time  before  this  particular  account  commenced.  Some 
of  the  services  sued  for  were  in  doctoring  the  husband, 
some  the  wife,  and  some  the  children ;  and  they  were 
requested  indiscriminately  by  Spaun  himself,  his  wife, 
his  children,  and  his  servants.  It  is  not  alleged,  nor 
is  it  even  pretended,  that  these  services  were  given  on 
the  credit  of  the  wife,  or  on  any  agreement  that  they 
were  to  be  a  charge  upon  her  separate  estate.  Under 
these  circumstances,  it  is  clear  that  they  constituted  a 
valid  debt  against  Jacob  S.  Spaun,  and  against  him 
alone.  They  are  classed  under  the  head  of  ^^  neces- 
saries," for  which  the  wife  is  not  ordinarily  liable. 

And  we  think  it  is  quite  evident  from  the  manner  of 
entering  the  charges  in  his  books  of  account,  that  it 
was  Dr.  Mercer's  understanding  that  the  services  were 
chargeable  to  the  husband  alone,  and  that  he  must 
look  to  him  for  his  pay.  It  appears  that  the  several 
items  were  originally  entered  against  J.  S.  Spaun,  the 
husband,  and  that  afterwards  '^  Mrs."  was  prefixed,  so 
as  to  make  the  heading  read  ^'  Mrs.  J.  S.  Spaun,  Dr. 
etc."  But  while  the  original  heading  was  entirely  ap- 
propriate for  the  charges  entered  thereunder,  as  will 
be  seen  from  the  following  items  taken  from  the  ac- 
count, the  changed  one  very  clearly  is  not  so.  For 
instance: 

May  18,  one  office  caU— wife |1.00 

"  19,        "             "      baby 1.00 

"  21,  one  visit,             wife 2.00 

"  28,  three  visits,         wife 6.00 

July  1,  one  visit,             child 2.00 

"  8,        "                     self. 2.00 

"  11,        "                     self. 2.00 


8    8001 
29    301 
2a    489j 
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There  are  many  other  items  in  the  account  of  like 
import,  but  these  are  sufficient  to  show  that  Dr.  Mercer 
regarded  the  husband  as  his  debtor  for  the  services, 
as  he  in  fact  was,  and  that  the  change  in  the  name 
was  the  result  of  an  afterthought,  it  may  be,  when  the 
prospect  of  collecting  it  from  that  individual  had  become 
not  the  most  flattering.  At  all  events,  the  credit  hav- 
ing been  given  to  Jacob  S.  Spaun,  it  was  his  debt,  and 
the  plaintiff  in  error  not  having  specially  pledged  her 
own  individual  property  to  pay  it,  she  is  not  liable. 
Davis  V.  The  First  National  Bank  of  Cheyenne^  6  Neb., 
242. 

This  being  a  case  wherein  it  is  proper  for  this  court 
to  render  such  judgment  as  the  court  below  ought  to 
have  rendered,  the  judgment  of  the  district  court  is 
reversed,  and  the  action  dismissed  at  the  costs  of  the 
defendant  in  error. 

Judgment  accordingly. 


8    800 
41    83l|    MONBLL  &  LaSHLBY,  PLAINTIFFS  IN  ERROR,  V.  NaNCY  A. 

46   JS  TbRWILLIGBR,  DEFENDANT  IN  ERROR. 


8   3601 

^  291  1^  Practice:  appeals  fbom  justices  of  the  peace  to  the 
DISTRICT  court:  UNDERTAKING.  By  section  1007  of  the 
code  of  civil  procedure,  the  undertaking  required,  in  case  of  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  dis- 
trict court,  must  be  given  within  ten  days  from  the  rendition  of 
the  judgment,  and  this  time  is  to  be  computed  according  to  the 
rule  of  section  896  of  the  same  code,  which  excludes  the  first 
day  and  includes  the  last ;  and  if  the  last  day  falls  on  Sunday, 
this  is  to  be  excluded  also.  In  other  words,  if  the  tenth  day 
falls  on  Sunday,  the  undertaking  may  be  filed  on  the  next  suc- 
ceeding Monday. 

2.      :      :       FILING    OF    TRANSCRIPT    IN    THE     DISTRICT 

COURT:    DISMISSAL  OF  APPEAL.    The  ncglect  to  file  a  trans- 
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cript  in  the  district  court,  in  case  of  an  appeal  from  the  judg- 
ment of  a  Justice  of  the  peace,  within  the  thirty  days  given  by 
sec.  1008,  as  amended  February  19th,  1877,  is  no  ground  for  a 
dismissal  of  the  appeal,  unless  continued  beyond  the  second 
day  of  the  next  succeeding  term. 

Errob  from  the  district  court  for  Lancaster  county. 

Lamhy  BiUingsley  ^  Larnbertson^  for  plaintiff  in  error, 
cited  Ocarothers  v.  WTieeleVy  1  Oregon,  194.  Paine  v.  Ma- 
am,  7  Ohio  State,  206.  dock  v.  BrmUy  6  Johns.,  826. 
Code,  sec.  892.    Gen.  Stat,  662. 

L.  C.  Biarr^  for  defendant  in  error. 

The  plaintiff  in  error  did  not  file  their  appeal  bond 
vrithm  ten  days  as  provided  by  section  1007,  nor  tran- 
script xjoithin  thirty  days  next  following ^  and  plaintiff  in 
error  cannot  file  appeal  undertaking  after  ten  days  under 
section  895,  page  662,  general  statutes.  The  section 
just  named  does  not  apply  to  appeal  from  justice 
courts,  but  proceedings  in  the  higher  courts,  and  the 
general  statute  on  time  will  not  be  considered  when 
the  particular  statute  is  known.  Paine  v.  Mason^  7 
Ohio  Stat.,  206.  Ex  parte  Dodge,  7  Cowen,  146.  Al- 
derman V.  Phelps  J 16  Mass.,  224.  Burr  v.  Lewis,  6  Tex- 
as, 76.  Moot  V.  Parkhursty  2  Hill  (and  note  A),  372. 
One  is  a  statute  time^  and  section  895  relates  to  court 
rules  and  practice.  Is  the  first  day  excluded  and  last 
day  included  on  a  summons,  execution,  order  of  attach- 
ment, etc.,  etc.?  We  think  the  order  of  district  court 
dismissing  appeal  should  be  affirmed. 

Lake,  J. 

This  is  a  proceeding  in  error  to  reverse  the  judg- 
ment of  the  district  court  for  Lancaster  county  dismis- 
sing an  appeal  taken  from  a  judgment  of  a  justice  of 
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the  peace.  The  grounds  of  the  dismissal  were — First 
That  the  undertaking  required  by  sec.  1007  of  the 
code  of  civil  procedure  was  not  given  within  the  time 
limited  by  the  statute.  Second.  That  the  transcript 
was  not  filed  in  the  district  court  within  thirty  days 
from  the  rendition  of  the  judgment  appealed  from. 

Section  896  of  the  code  of  civil  procedure  is  as  fol- 
lows: "The  time  within  which  an  act  is  to  be  done  as 
herein  provided  shall  be  computed  by  excluding  the 
first  day  and  including  the  last ;  if  the  last  day  be  Sun- 
day, it  shall  be  excluded."  This  section  is  one  of  the 
miscellaneous  provisions  of  the  code,  and  is  applicable 
as  well  to  proceedings  before  justices  of  the  peace  and 
other  inferior  courts  as  to  courts  of  record. 

It  appears  that  the  judgment  of  the  justice  of  the 
peace  was  rendered  on  the  sixteenth  day  of  August, 
1878,  and  that  the  undertaking  in  appeal  was  given 
and  duly  approved  on  the  twenty-sixth  of  the  same 
month.  Excluding  the  day  on  which  the  judgment 
was  entered  as  directed  by  the  aforesaid  section,  we 
find  the  undertaking  was  given  on  the  tenth  day  there- 
after, and  therefore  within  the  statutory  time.  But 
the  full  scope  of  this  statutory  rule  for  computing  time 
is  more  especially  noticeable  when  applied  to  the  sec- 
ond point,  in  counting  up  the  thirty  days  given  by 
section  1008  of  the  code  of  civil  procedure,  as  amended 
by  the  act  of  February  19th,  1877,  within  which  to  file 
the  transcript  in  the  district  court  Laws  1877,  p.  15.  By 
excluding  the  sixteenth  of  August,  the  day  on  which  the 
judgment  was  rendered,  thirty  days,  as  ordinarily  count- 
ed, would  carry  us  forward  only  to  the  fifteenth  day  of 
September,  but  as  this  was  a  Sunday  that  year  it  must  be 
excluded  from  the  count,  and  the  following  Monday,  the 
sixteenth,  the  day  on  which  it  was  actually  filed,  inclu- 
ded to  make  the  full  statutory  period  of  time. 

But  on  this  last  point  we  will  add,  that  even  if  the 
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transcript  had  not  been  filed  within  the  statutory  thirty 
days,  still  as  the  neglect  to  file  it  was  not  continued 
beyond  the  second  day  of  the  next  succeeding  term  of 
the  district  court,  it  worked  no  forfeiture  of  the  appel- 
lants' rights.  This  we  have  already  held  during  the 
present  term  in  the  case  of  Roesink  v.  Bametty  ante  p. 
146,  wherein  the  question  was  squarely  presented. 

The  judgment  of  the  district  court  in  dismissing  the 
appeal  is  therefore  reversed,  and  the  appeal  reinstated. 


Judgment  aocobdinglt. 


Ohablbs  Bobbrts,  appellee,  v.  E.  p.  Swbabingen, 

appellakt. 

1.  Deed:    DSLrvxBT.    A  deed  takes  effect  only  ft*om  the  time  of 

delivery.  The  possession  of  a  deed  by  the  grantee,  in  tiie  ab* 
sence  of  opposing  circumstanceSi  is  prima  f<teU  evidence  of 
delivery,  and  the  burden  of  proof  is  on  him  who  disputes  this 
presumption. 

2.    :     :    8PX0IFIC  PiBFORMANCB.    R.  and  S.  agreed 

to  exchange  certain  real  estate,  the  deeds  to  be  executed  and 
placed  in  the  hands  of  0.,  to  be  delivered  upon  the  execution  of 
a  mortgage  by  S.  B.  commenced  a  suit  against  S.  for  specific 
performance,  and  while  the  action  was  pending,  0.,  who  was 
B.'s  attorney,  permitted  S.  to  take  the  deed  without  the  execu- 
tion of  the  mortgage,  and  B.,  after  obtaining  a  decree,  waived 
certain  rights  under  the  same,  having  obtained  judgments 
against  S.  Held,  That  the  weight  of  testimony  showed  an  ab- 
solute delivery  of  the  deed  to  S. ;  hM,  also,  that  the  payments 
being  past  due,  the  district  court  is  directed  to  ascertain  the 
amount  due,  and  render  a  decree  of  foreclosure  and  sale. 

8.  Fractioe :  bettino  abidv  finding  ob  vbbdict.  Where  the 
finding  or  verdict  is  clearly  wrong,  it  should  be  set  aside.  In 
no  other  way  can  the  rights  of  parties  be  protected. 

Appeal  by  defendant  from  a  decree  rendered  against 
him  in  the  Polk  county  district  court  The  facts  are 
set  forth  in  the  opinion. 
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Millet  ^  Son,  for  appellant. 

1.  The  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  facts  which  consti- 
tute the  alleged  fraud  must  be  particularly  set  forth. 
Arnold  v.  Baker j  6  Neb.,  134.  The  petition  is  also  de- 
fective in  that  behalf,  because  it  fails  to  state  that 
l^wearingen  made  any  false  and  fraudulent  representa- 
tions upon  which  Roberts,  or  his  attorney,  Cooper, 
reliedj  by  which  Cooper  was  induced  to  part  with  the 
possession  of  said  deed,  or  was  misled  in  any  manner 
whatever.  Maxwell's  Nebraska  Digest,  title.  Fraud. 
Kent  V.  Snyder,  30  Cal.,  666.  1  Story's  Eq.  Juris.  (12th 
ed.),  sees.  191  and  197. 

2.  The  gravamen  of  the  issue  in  this  case  is  the  al- 
leged fraud  of  Swearingen  in  obtaining  possession  of 
the  deed  on  the  seventeenth  day  of  March,  1875. 

a.  The  record  of  the  judgment  and  proceedings 
from  the  circuit  court  in  Iowa,  in  the  suit  between 
these  same  parties,  commenced  by  Roberts  on  the 
twenty-third  day  of  October,  1874,  long  before  the 
alleged  fraud  in  this  action  took  place,  is  wholly  irrele- 
vant to  the  issue,  and  incompetent  to  prove  fraud  on 
the  part  of  the  appellant 

b.  Conceding  here,  for  the  sake  of  argument,  that 
said  record  may  be  relevant  to  the  issue,  yet  it  fails  to 
establish  the  alleged  fraud,  or  squint  that  way,  but  on 
the  other  hand,  rebuts  all  presumption  of  fraud,  as  the 
two  petitions  of  Roberts,  in  that  record,  show  that  he 
(appellee)  has  the  lands  of  Swearingen  mentioned  in 
the  contract  between  them,  and  that  said  Roberts  has 
fully  complied  with  the  terms  of  the  above  contract, 
and  has  conveyed  the  lands  in  question  to  SweaHngen. 

c.  The  whole  evidence,  documentary  and  oral,  fails, 
to  show  the  alleged  fraud,  and  fraud  is  never  presumed, 
but  must  be  proven.     1  Story's  Eq.  Juris.,  sec.  190. 
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8.  If  Roberts  had  desired  to  rescind  this  contract 
on  the  ground  of  fraad,  and  reclaim  this  land,  he 
shonld  have  returned,  or  offered  to  return,  to  S  wearin- 
gen  all  property  he  had  received  from  him  thereunder, 
which  he  has  utterly  failed  and  refused  to  do.  Brown 
V.  Waters,  7  Neb.,  424.  Grant  v.  Law,  29  Wis.,  99, 
Massen  v.  Bovet,  1  Denio,  70. 

4.  The  case  in  Iowa,  embracing  this  entire  subject 
matter,  having  been  begun  long  before  this  action,  the 
sixth  defense  in  Swearingen's  answer  is  res  adjudicatay 
is  a  complete  bar  to  Roberts's  right  to  recover  herein. 
Bigdow  v.  WinsoTj  1  Gray,  290.  Freeman  on  Judgments 
(2d  edition),  sees.  249  and  252. 

5.  Roberts  cannot  use  that  judgment  as  an  estoppel 
against  Swearingen  in  this  suit,  because  there  was  no 
such  issue  in  the  Iowa  case  as  the  fraud  here  attempted 
to  be  alleged.  Freeman  on  Judgments  (2d  edition), 
sees.  252  and  256.    Murphy  v.  Farwdl,  9.  Wis.,  109. 

ERgffins  ^  Orites,  for  appellee. 

1.  No  objection  was  taken  on  the  trial  below  to  the 
introduction  of  evidence  under  the  petition;  hence,  if 
it  were  insufficient,  still  if  the  court  finds  from  all  the 
pleadings  in  the  case,  or  from  the  evidence,  that  Rob- 
erts has  a  cause  of  action,  Swearingen's  objection  can- 
not here  be  permitted  to  prevail.  But  the  petition  it- 
self is  not  defective.  The  petition  states  facts  merely, 
from  which  it  fdlly  appears  that  Cooper  did  rely  on 
Swearingen's  statements,  i.  e.  that  he  wanted  to  show 
the  deed  to  his  attorney  for  his  opinion,  and  that  Cooper 
let  him  have  it  for  that  purpose  and  for  no  other  pur- 
pose. Swearingen's  fri^ud  had  its  inception  after  he 
obtained  possession  of  the  deed  for  this  temporary,  ob- 
ject; and  by  relation,  tainted  with  fraud,  his  acts  and 
representations  in  obtaining  it    His  fraud  consisted  in 
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his  retaining  avd  recording  the  deed  without  the  consent 
of  Roberts  or  Cooper,  and  without  having  entitled  him- 
self to  it  by  a  tender  of  the  mortg^rge  named  in  the 
contract.  He  could  only  lawfully  be  in  possession  of 
it  by  a  full  compliance  with  the  contract,  or  with  the 
consent  of  Roberts.  Equity  often  presumes  firaud  from 
the  circumstances  and  relations  of  the  parties  where 
none  is  alleged  or  proven,  and  will  afibrd  a  remedy 
where  none  exists  at  law.  Jackson  v.  King^  4  Cowen, 
220.     1  Story's  Equity  Jurisprudence,  Sec.  190,  190a. 

2.  The  record  offered  in  evidence  conclusively  es- 
tablished the  £Etct,  notwithstanding  Roberts'  allegation 
of  his  full  compliance  with  the  contract  and  convey- 
ance of  the  Polk  county  lands,  that  he  had  not  then, 
to-wit,  October  11,  1876,  fully  complied  with  the  con- 
tract, by  failing  to  tender  to  Swearingen  a  deed  of  these 
Polk  county  lands;  and  further,  that  Swearingen  had 
not  then  executed  the  mortgage  in  question.  These 
facets  being  actually  and  necessarily  in  issue  in  that  ac- 
tion, this  adjudication  and  decree  as  to  those  fibcts  is 
conclusive  and  binding  upon  both  of  the  parties.  Free- 
man on  Judgments,  See's  248,  249, 256, 257.  Davis  v. 
Talcot,  12  K  T.,  184. 

8.  This  action  is  not  for  a  rescission  of  the  contract 
on  the  part  of  Roberts,  but  to  deprive  Swearingen  of  an 
undue  and  fraudulently  obtained  advantage  over  Rob- 
erts, he  not  being  entitled  thereto  under  the  contract 
or  otherwise.  No  right  or  title  of  Swearingen  is 
affected  which  is  not  derived  through  the  deed  in 
question.  Beeson  v.  Conly^  19  Mich.,  103..  Freeman 
on  Judgments,  Sec.  267. 

4.  AH  equities  existing  in  favor  of  either  of  the  par- 
ties prior  to  the  date  of  the  Iowa  decree  are  fully 
merged  therein;  and  the  same,  being  unreversed,  con- 
stitutes a  fiill  adjudication  thereof,  conclusive  on  both 
of  said  parties;  and  by  necessary  implication,  as  effect- 
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ually  wipes  out  the  legal  existence  of  the  deed  in  ques- 
tion, as  if  the  same  had  never  been  written.  SO  Iowa, 
482.  Freeman  on  Judgments,  Sec.  829.  18  Iowa,  639. 
The  deed  in  question  has  never  been  delivered.  Berry 
V.  AndersoHj  22  Ind.,  86.  Everts  v.  Agnes j  4  Wis.,  848, 
and  notes,  and  6  Wis.,  458.  80  Wis.,  56.  4  0.  S., 
182,  194.  Waahburn  on  Real  Prop.,  8  Ed.,  Vol.  8, 
262.  18  K  J.  Eq.,  455.  40  Iowa,  402.  2  Oilman 
(m.),  564  to  566  inclusive.  See  same  as  to  presump- 
tions, 668.  As  to*  ratifying  delivery  of  deed,  see  22 
HI.,  888.  No  title  passes  without  performance.  Dyson 
V.  JBradshaWf  28  Cal.,  585. 

Maxwell,  Ch.  J. 

On  the  fourth  day  of  August,  1874,  the  plaintiff  en- 
tered into  a  contract  with  the  defendant  to  give  a  bond 
for  a  deed  to  the  defendant  for  the  following  described 
real  estate,  to-wit :  The  east  half  of  south-east  quarter 
and  east  half  of  north-east  quarter  of  section  22,  town 
16,  range  1,  in  the  county  of  Polk  and  state  of  Nebraska, 
"  and  the  party  of .  the  first  part  (the  plaintiff)  also 
agrees  to  give  to  the  party  of  the  second  part  a  good 
and  sufficient  warranty  deed  to  the  above  described 
tract  of  land  when  the  party  of  the  second  part  shall 
have  fully  complied '  with  his  undertakings  and  coven- 
ants, hereinafter  mentioned,  upon  his  part.  The  party 
of  the  first  part  also  further  agrees  to  relinquish  his 
timber  claim  on  the  following  described  land,  viz: 
north-west  quarter  of  north-east  quarter  of  section  22, 
town  16,  range  1,  in  the  aforesaid  county  and  state, 
unto  the  party  of  the  second  part.  The  party  of  the 
first  part  also  agrees  to  let  all  his  household  and  kitchen 
furniture,  and  all  nursery  stock  on  said  place,  and  four 
head  of  cattle,  and  one  lumber  wagon,  and  all  farming 
utensils  on  said  place  go  with  said  place  to  the  party  of 
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the  second  part  as  part  of  the  consideration  to  be  re- 
ceived for  it  from  the  second  party  as  hereinafter  men- 
tioned and  without  additional  charge  or  expense  to 
him.     The  party  of  the  second  part  upon  his  part 
agrees  to  receive  said  place  on  the  terms  as  above  set 
forth,  and  to  make  payments  as  follows  in  full  consid- 
eration for  the  same,  to-wit:     Warranty  deed  to  lots 
four,  five,  and  six  in  block  six,  in  Red  Oak  Junction, 
Iowa;    warranty   deed  to  north  half   of   south-west 
quarter  section  24,  town  75,  range  84,  in  Cass  county, 
Iowa;  warranty  deed  to  north  end  of  east  half  north- 
west quarter  of  section  9,  town  68,  containing  thirty 
acres  in  Clark  county,  Mo.;  warranty  deed  to  north- 
east quarter  of  north-west  quarter  of  section  24,  town 
72,  range  39,  in  Montgomery  county,  Iowa,  all  which 
deeds,  except  the  last  one,  to  be  made  at  this  date  and 
deposited  with  J.  C.  Cooper,  of  Red  Oak,  until  they 
are  to  be  delivered,  in  compliance  with  the  terms  of 
his  agreement,  but  the  last  deed  not  to  be  made  until 
the  first  day  of  January,  1876,  but  the  possession  of 
all  property  to  be  delivered  at  the  same  time.     The 
party  of  the  second  part  also  agrees  to  make  the  fol- 
lowing   additional  payments,  $300    June    1st,    1875, 
$600  Dec.  1st,  1875,  $566  Dec.  1st,  1876,  $566  Dec.  1st, 
1877,  $568  Dec.  1st,  1878,  and  with  ten  per  cent  inter- 
est payable  annually.    He  also  agrees  to  secure  the 
payment  of  the  aforesaid  several  sums  by  mortgage  on 
the  land  sold  to  him  by  the  party  of  the  first  part.     It 
is  agreed  and  understood  that  the  party  of  the  first 
part  is  to  execute  the  deed  aforesaid  at  the  time  the 
party  of  the  second  part  is  to  execute  the  aforesaid 
mortgage  to  secure  the  payments  of  the  said  notes. 
The  party  of  the  first  part  agrees  to  give  possession 
of  the  said  place  by  the  fifteenth  of  Sept,  1874,  or 
sooner  if  desired,  and  so  soon  as  possession  is  given, 
all  papers  except  this  are  to  be  delivered." 
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The  plaintiff  executed  a  deed  for  the  lands  in  Polk 
county,  and  delivered  the  same  to  one  Cooper,  to  be 
delivered  to  the  defendant  upon  the  performance  of 
the  conditions  of  the  contract,  and  the  defendant  exe- 
cuted deeds  to  the  plaintiff  conveying  all  the  lands 
and  lots  he  had  contracted  to  conyey  to  plaintiff,  ex- 
cept the  tract  of  land  in  Montgome^  county,  Iowa. 
In  March,  1875,  the  defendant  obtained  possession  of 
the  deed  in  question  from  Cooper  without  executing 
a  conveyance  of  the  lands  in  Montgomery  county,  or 
a  mortgage  on  the  lands  in  Polk  county,  in  this  state, 
as  required  by  the  contract,  and  soon  thereafter  filed 
the  deed  for  record  in  the  office  of  the  recorder  of  deeds 
of  Polk  county. 

In  May,  1876,  the  plaintiff  filed  a  petition  in  the  dis- 
trict court  of  Polk  county,  praying :  "  That  the  said 
deed  may  be  delivered  up  and  canceled,  and  held  for 
nought,"  and  for  general  relief.  The  petition  alleges 
that  said  deed  now  appears  of  record  in  the  office  of 
the  register  of  deeds  of  said  county :  "And  the  said 
defendant  hath  ever  since  failed  and  refused  to  execute 
said  deed  to  said  plaintiff  hereinbefore  referred  to,  and 
hath  ever  since  failed  and  refused  to  execute  and  de- 
liver said  mortgage  to  this  plaintiff,  though  requested 
so  to  do,  and  hath  wholly  failed  and  refused  to  keep 
and  perform  the  agreements  by  him  to  be  kept  and 
performed." 

On  the  trial  of  the  case  in  the  court  below,  a  decree 
was  rendered  canceling  and  setting  aside  the  deed  in 
question.     The  defendant  appeals  to  this  court 

It  appears  from  the  bill  of  exceptions  that  the  plain- 
tiff, to  maintain  the  issues  on  his  part,  introduced  in 
evidence  the  pleadings  and  a  decree  in  a  cause  between 
the  same  parties  upon  this  contract  in  the  circuit  court 
of  Montgomery  county,  Iowa.  Two  actions  were  in- 
stituted by  the  plaintiff  against  the  defendant  in  that 
26 
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court,  the  first  on  the  twenty-third  day  of  October, 

1874.  and  the  second  on*  the  twentieth  day  of  January, 

1875.  Both  actions  were  founded  upon  this  contract, 
and  upon  motion  were  consolidated,  and  the  cause  tried 
and  judgment  rendered  on  the  eleventh  day  of  October, 

1876.  In  that  case  the  court  finds :  "  That  plaintiff 
has  failed  to  tender  to  defendant  a  deed  for  the  Polk 
county,  Nebraska,  lands  as  hereinbefore  described," 
and  on  that  ground  the  costs  of  the  action  were  taxed 
against  the  plaintiff.  The  court  also  finds  the  equities 
of  the  case,  except  as  to  tender  of  the  deed,  with  the 
plaintiff,  aQd  rendered  a  decree  that  the  defendant  shall 
execute  a  good  and  sufficient  warranty  deed  to  the 
plaintiff,  conveying  the  north-east  quarter  of  section 
24,  town  72  north,  of  range  39  west  of  the  fifth  princi- 
pal meridian  in  Montgomery  county,  Iowa;  and  in 
case  of  his  failure  to  do  so,  the  clerk  of  the  court 
should  execute  and  deliver  such  deed.  The  court  also 
directed  the  defendant  to  execute  a  mortgage  to  the 
plaintiff  upon  the  lands  in  Polk  county,  Nebraska,  to 
secure  the  payment  of  the  sum  of  $800.00,  due  June 
1, 1876 ;  $600.00  due  December  1, 1875 ;  $566.00  due 
December  1, 1876;  $566.00  due  December  1, 1877;  and 
$568.00  due  December  1, 1878 ;  with  interest  payable 
annually  at  ten  per  cent,  upon  the  delivery  of  the 
mortgage  to  the  clerk  of  the  court,  the  plaintiff  to  exe- 
cute and  deliver  to  the  defendant  a  good  and  sufficient 
warranty  deed  for  the  lands  in  Polk  county. 

On  the  tenth  day  of  February,  1877,  the  plaintiff 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of 
Montgomery  county  a  waiver  of  apart  of  the  decree  as 
follows:  *  *  "To-wit.:  $300.00 June  1,1875;  $600.00 
December  1, 1875;  and  the  interest  due  on  said  pay- 
ments, on  all  interest  on  said  payments  mentioned  in 
said  decree  up  to  August  4,  1875,  for  the  reason  that 
plaintiff  has  obtained  judgments  against  the  defendant 
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for  all  sums  of  interest  due  to  August  4, 1875,  and  the 
said  June  and  December  payments  as  well/'  etc. 

That  a  deed  takes  effect  only  from  the  time  of  its 
delivery  is  too  well  settled  to  need  the  citation  of 
authorities ;  but  delivery  may  be  proved  by  a  variety 
of  circumstances;  and  the  possession  of  the  deed  by 
the  grantee,  in  the  absence  of  opposing  circumstances, 
is  prima  facie  evidence  of  delivery,  and  throws  the 
burden  of  proof  on  him  who  disputes  this  presump- 
tion. How  stand  the  facts  in  this  case  ?  The  defend- 
ant testifies  that  the  deed  was  delivered  to  him  without 
qualification  or  condition.  The  petition  alleges  that 
the  defendant  has  failed  and  refused  to  execute  the 
mortgage  to  the  plaintiff  although  requested  to  do  so. 
By  the  waiver  filed  by  the  plaintiff  in  the  circuit  court 
of  Montgomery  county,  Iowa,  it  appears  that  prior  to 
the  tenth  day  of  February,  1877,  the  plaintiff  had  re- 
covered judgments  against  the  defendant  for  about 
one-half  of  the  sums  claimed  to  be  due,  and  that  there- 
fore he  waived  including  the  sums  in  the  mortgage. 
It  is  also  shown  that  at  the  time  Cooper  delivered  the 
deed  in  question  to  the  defendant,  the  plaintiff  had  two 
actions  pending  against  the  defendant  for  the  specific 
performance  of  the  contract  in  question,  and  that 
Cooper  was  the  plaintiff's  attorney.  It  is  evident 
that  the  delivery  of  the  deed  would  materially  strength- 
en his  case.  It  is  also  shown  that  the  plaintiff  obtained 
a  decree  for  the  conveyance  to  him  of  the  land  in 
Montgomery  county,  Iowa. 

In  Porter  v,  Gwe,  4  Qreenleaf  20,  it  was  held  that 
bringing  an  action  to  recover  the  purchase-money  was 
evidence  of  the  delivery  of  the  deed.  That,  certainly, 
is  a  material  circumstance  in  this  case,  and,  taken  in 
connection  with  the  other  testimony,  shows  that  the 
intention  was  to  deliver  the  deed  to  the  defendant. 

To  ofiset  this  testimony  we  have  the  testimony  of 
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Mr.  Cooper,  that  he  let  the  defendant  have  the  deed 
simply  for  the  purpose  of  submitting  it  to  his  attorney. 
This,  under  the  circumstances,  is  not  sufficient.  The 
question  of  the  delivery  by  Cooper  was  not  in  issue 
in  the  circuit  court  in  Iowa.  It  is  true  the  contract  set 
out  in  the  petition  contemplates  the  execution  and  de- 
livery of  the  deed  at  the  time  of  the  execution  of  the 
mortgage — ^the  acts  to  be  simultaneous;  yet  the  plain- 
tiff could  waive  that  provision — as  indeed  he  has  done 
— ^to  the  extent  that  certain  payments  need  not  be  in- 
cluded in  the  mortgage.  There  is  no  allegation  or 
claim  either  in  the  pleadings  or  proof  that  the  defend- 
ant is  insolvent ;  but  we  are  left  to  infer  from  the  re- 
covery of  the  judgments  that  he  is  amply  able  to  satis- 
fy all  demands  against  him.  The  finding  of  the  court, 
therefore,  as  to  the  non-delivery  of  the  deed,  is  against 
the  clear  weight  of  evidence,  and  must  be  set  aside. 

The  plaintiff  contends  that  the  findings  of  fact  will 
not  be  disturbed  where  there  is  any  evidence  to  sustain 
them.  The  rule  is  well  settled  in  this  court  that  the 
findings  of  a  court,  when  substituted  for  a  jury,  are 
entitled  to  the  same  weight  as  the  verdict  of  the  latter, 
and  a  mere  difference  of  opinion  between  the  court 
and  jury  will  not  warrant  the  court  in  setting  the  ver- 
dict aside.  But  where  the  verdict  or  finding  is  clearly 
wrong  it  should  be  set  aside.  In  no  other  way  can  the 
rights  of  parties  be  protected.  And  such  has  been  the 
uniform  holding  in  this  court,  from  our  organization 
as  a  state. 

As  to  the  decree  of  thB  circuit  court  of  Montgomery 
county,  Iowa,  while  it  could  not  operate  directly  upon 
lands  beyond  the  limits  of  that  state,  it  fixed  the  rela- 
tive rights  of  the  parties  under  the  contract,  and  the 
defendant  having  a  deed  for  the  land  in  controversy, 
the  plaintiff  is  entitled  to  a  mortgage  upon  the  same 
for  the  amount  remaining  due  and  unpaid;  and  as  it 
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appears  from  the  record  that  the  payments  are  all 
past  due,  the  judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court,  with  directions  to  ascer- 
tain the  amount  remaining  due  and  unpaid,  and  ren- 
der a  decree  directing  the  land,  as  in  proceedings  in 
foreclosure,  to  be  sold  to  satisfy  the  same. 


Degbse  aooobdinglt. 


E.  Mart  Grbgobt,  plaiktief  in  ebboIi,  v.  Chables 
0.  Whedon  and  othebs,  defendants  in  bbbob. 

1*  Chattel  Mortgage.  A  chattel  mortgage  of  a  stock  of  goods 
in  a  store,  with  power  to  the  mortgagor  to  sell  in  the  ordinary 
course  of  trade,  although  fraudulent  and  void  as  to  creditors 
and  subsequent  purchasers  in  good  faith,  is  valid  between  the 
parties  to  it. 

2.  —-^ :  SBCOBD :  YEKDSi.  And  a  vendee  who  purchases  the 
entire  stock  of  goods,  with  the  intent  to  hinder  and  delay 
creditors,  cannot  hold  such  goods  against  the  mortgage,  although 
it  was  not  recorded  until  after  the  pretended  purchase. 

Ebbob  from  the  district  court  for  Lancaster  county. 
The  facts  of  the  case  are  stated  in  the  opinion. 

Hunter  ^  Sawyer  j  for  plaintiff  in  error. 

The  mortgage  in  question  was  void : 

First,  Because  it  was  not  filed  till  October  21, 1876, 
while  E.  Mary  Gregory  purchased  and  took  possession 
October  4, 1876. 

Second.  Because  it  purports  to  cover  a  stock  of 
goods  sold  and  replenished,  and  gives  mortgagors 
light  of  possession  and  power  to  sell  in  the  usual 
course  of  business,  and  does  not  even  require  the  mort- 
gagors to  account  for  the  proceeds  of  sales. 
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Third.  Because  it  purports  to  cover  "  all  goods  to 
be  hereafter  purchased  by  us  (the  mortgagors)  during 
the  time  this  chattel  mortgage  remains  in  force,"  with- 
out regard  to  the  character  or  place  of  storage  of  such 
goods.  Tallon  v.  EUisoriySNeb.y  78.  Williams  v.  JEvanSy 
6  Ifeb.,  219.  McCUery  v.  AUeUj  7  Neb.,  21.  Herman 
on  Chattel  Mortgages,  sec.  101.  EdgeU  v.  Hart,  8 
Barb.,  880.  Bobinsm  v.  EUioU,  22  Wall.,  518.  Pldce 
V.  Langworthy^  18  Wis.,  629.  Steinart  v.  DuesteTj  28 
Wis.,  186.     JSortonv.  WiUiamSy  21  Minn.,  187. 

At  law  a  mortgage  of  property,  not  then  in  exist- 
ence, or  not  belonging  to  the  mortgagor,  but  to  be 
acquired  in  futurOy  is  void  as  to  that  property.  Herman 
on  Chattel  Mortgages,  sec.  46,  p.  89.  Bellows  v.  WeUs^ 
86  Vt,  599.  Head  v.  Goodwin,  87  Me.,  181.  Pierce  v. 
Emery,  82  K  H.,  484.  Otis  v.  SiU,  8  Barb.,  102. 
Hamilton  v.  Rogers ^  8  Md.,  801.  Pettis  v.  Kellogg ^  7 
Cush.,  456. 

Mason  ^  Whedon,  for  defendants  in  error. 

1.  Hastings  and  E.  Mary  Gregory  were  either 
joint  purchasers  or  partners  in  the  purchase  of  these 
goods,  and  in  either  event  notice  to  one  was  notice  to 
the  other,  and  both  Hastings  and  Q-regory,  jr.,  had 
notice  of  the  fraudulent  intent  of  J.  D.  Minshall  &  Co., 
and  of  their  purpose  to  hinder,  delay,  and  defraud 
purchasers.  Chapel  v.  WashAum.,  11  Ind.,  808.  1st 
Greenl.  Evidence,  sec.  174,  and  authorities  there  cited. 
Parker  v.  The  State,  8  Blackford,  292.  Wharton's  Law 
Evidence,  sec.  1192. 

2.  In  ^his  case  the  husband  of  E.  Mary  Gregory 
purchased  the  stock  of  goods,  with  Hastings.  Hastings 
&  Gregory  had  actual  notice  of  the  fraudulent  intent  of 
J.  D.  Minshall  &  Co.,  and  paid  no  money  or  property, 
and  took  the  conveyance  to  E.  Mary  Gregory  &  Hastr 
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ings,  for  the  purpose  of  defrauding  creditors ;  and  this 
sale  cannot  prevail  over  the  mortgage,  especially  under 
the  circumstances.  Ghithrie  v.  Grardnerj  19  Wend., 
414.    Snyder  v.  SpombUy  1  Hill,  571. 

8.  The  sale  by  J.  D.  Minshall  k  Co.  to  E.  Mary 
Gregory  was  fraudulent  atod  void,  and  the  jury  so 
found. 

The  mortgage  of  J.  D.  Minshall  &  Co.  to  Dodd, 
Brown  k  Co.,  was  good  between  the  parties  to  it,  even 
before  record,  and  after  Dodd,  Brown  k  Co.  took  pos- 
session of  the  stock  under  the  mortgage,  the  same  was 
validated  as  to  creditors.  J  Brown  v.  Webby  20  Ohio, 
889.  Moody  v.  Wrighiy  IB  Mete.,  17.  MicheU  v 
WinsloWy  8  Story,  630.  Farmers'  Loan  Co.-  v.  Gammer- 
dd  Banky  11  Wis.,  207.  Titus  v.  Mabety  25  HI.,  257. 
Chapin  v.  Oramy  40  Me.,  661.  Gay  v.  Bidwelly  7  Mich.y 
519. 

Maxwell,  Ch.  J. 

In  May,  1876,  J.  D.  Minshall  k  Co.,  being  indebted 
to  Dodd,  Brown  k  Co.  in  the  sum  of  $1800.00,  exe- 
cuted and  delivered  to  said  firm  (pertain  promissory 
notes ;  and  to  secure  the  payment  of  the  same,  exe- 
cuted and  delivered  to  said  Dodd,  Brown  k  Co.,  a 
chattel  mortgage  on  the  stock  of  goods  in  their  store 
in  the  city  of  Lincoln.  The  mortgage  contained  the 
following  provisions:  "It  being  the  intent  hereof  to 
include  all  goods  of  every  known  description,  owned 
and  kept  by  us  in  said  store,  and  fully  and  particularly 
described  and  mentioned  in  memoranda  of  our  invoice 
of  said  stock  taken  by  us  on  January  5,  1876 ;  and 
also,  all  goods  purchased  by  us  and  placed  in  and 
among  said  stock  since  said  date,  as  well  as  all  goods 
to  be  hereafter  purchased  by  us  during  the  time  this 
chattel  mortgage  remains  in  fqrce.    And  it  is  express- 
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ly  agreed  by  and  between  the  parties  to  this  instru- 
ment, that  we,  the  mortgagors  herein,  are  to  continue 
in  possession  of  said  goods,  and  continue  to  sell  off 
said  goods  in  the  regular  course  of  business  until  a 
breach  of  the  conditions  hereinafter  mentioned — ^that 
is  to  say,  so  long  as  we  pay  said  notes  at  maturity  as 
they  respectively  fall  due;  but  in  case  we  attempt  to 
dispose  of  said  goods  in  any  other  way  than  the  usual 
course  of  trd!&e,  and  in  case  also  that  we  shall  fail  or 
refuse  to  pay  either  of  said  notes  at  maturity,  then 
and  in  either  case  it  shall  be  lawful  and  right  for  said 
Dodd,  Brown  &  Co.,  their  agent  or  attorney,  or  the 
sheriff  of  Lancaster  county,  Nebraska,  to  take  im- 
mediate possession  of  said  goods,"  etc.  The  mortgage 
was  properly  signed  and  acknowledged,  but  was  not  re- 
corded until  the  twenty-first  day  of  October,  1876. 

On  the  fourth  day  of  October,  1876,  Minshall  &  Co. 
sold  their  entire  stock  of  goods,  book  accounts,  shelv- 
ing, counters,  fixtures,  and  furniture  to  the  plaintiff 
herein  and  one  Enoch  Hastings,  a  clerk,  for  an  alleged 
consideration  of  $4000.00,  Hastings  and  the  plaintiff 
each  giving  their  notes  for  J2000.00.  Afterwards  the 
notes  appear  to  have  been  taken  up  and  bonds  substi« 
tuted  in  their  stead,  conditioned  that  Hastings  & 
Gregory  should  pay  the  debts  of  J.  D.  Minshall  &Co., 
amounting  to  about  $4500.00.  Gregory  &  Hastings 
divided  the  goods  in  question,  Hastings  taking  his 
portion  away  from  Lincoln  to  another  point  in  the 
state. 

On  the  twenty-first  day  of  October,  1876,  Dodd, 
Brown  A  Co.  recorded  their  mortgage,  and  immediate- 
ly thereafter  took  possession  of  the  goods  in  question, 
remaining  in  the  store  of  J.  D.  Minshall  &  Co.  The 
plaintiff  brought  an  action  of  replevin  to  recover  pos- 
session  of  the  goods.  Upon  the  trial  of  the  case,  the 
jury  returned  a  verdict  for  the  defendants,  upon  which 
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judgment  was  rendered.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error. 

A  number  of  errors  are  assigned  that  we  do  not 
deem  it  necessary  to  notice.  The  principal  question 
involved  in  the  case  is  the  validity  of  the  mortgage, 
given  by  J.  D.  Minshall  &  Co.  to  Dodd,  Brown  &  Co., 
under  which  the  goods  were  taken. 

In  TaUon  v.  UUism,  8  Feb.,  68,  it  was  held  that  a 
mortgage  of  a  stock  of  goods,  where  the  mortgagor 
continues  in  possession  and  is  selling  the  same  in  the 
usual  course  of  trade,  is  void  as  against  creditors  of 
the  mortgagor  and  subsequent  purchasers  in  good 
faith.  .See  also  Hedman  v.  Anderson^  6  Neb.,  392.  The 
reason  is  that  the  object  of  a  chattel  mortgage  is  to 
give  the  mortgagee  a  specific  lien  upon  the  property 
mortgaged,  for  the  security  of  the  mortgage  debt,  and 
this  cannot  be  had  if  the  mortgagor  has  leave  to  sell 
the  goods  for  his  own  benefit.  But  a  mortgage  void 
as  to  creditors  and  subsequent  purchasers  in  good 
faith,  may  be  of  full  force  and  eftect  as  between  the 
parties.  It  is  their  contract,  and  as  between  them- 
selves may  be  enforced.  In  this  respect  it  is  like  a 
deed  made  for  the  purpose  of  defirauding  creditors, 
which  is  valid  as  between  the  parties  to  the  same  and 
those  claiming  under  them,  though  void  as  to  credit- 
ors. Tremper  v.  Barton,  18  Ohio,  418.  Brown  v.  Webb, 
20  Ind.,  889.  This  mortgage  was  therefore  valid  be- 
tween the  parties. 

Was  the  plaintiff  a  subsequent  purchaser  in  good 
faith  7  In  order  to  constitute  a  person  a  bona  fide  pur- 
chaser, he  must  have  parted  with  something  that  is 
valuable,  upon  the  faith  of  his  purchase,  before  he  had 
notice  of  any  prior  right  or  equity.  The  plaintift'  paid 
nothing  for  the  goods  in  question.  A  note  was  given 
which  was  afterwards  surrendered,  and  obligations  in 
the  nature  of  bonds  taken  to  secure  the  payment  of 
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the  debts.  But  even  had  the  plaintiflF  paid  a  full  con- 
sideration for  the  goods,  she  would  not  be  entitled  on 
the  testimony  to  recover.  John  S.  Gregory,  sr.,  was  a 
member  of  the  firm  of  J.  D.  Minshall  &  Co.  John  S. 
Gregory,  jr.,  is  a  son  of  John  8.  Gregory,  sr.,  and  the 
husband  and  agent  of  the  plaintiff,  and  had  knowledge 
of  the  debts  owing  by  J.  D.  Minshall  A  Co.  His  own 
testimony  is  not  of  a  very  satisfactory  character,  but 
sufficient  appears  to  show  that  he  knew  of  the  debts  at 
the  time  of  the  pretended  purchase,  and  that  he  was 
anxious  to  obtain  an  extension  of  time  for  their  pay- 
ment in  order  to  help  his  father  out  of  difficulty.  This 
may  have  been  commendable  had  he  paid  his  father's 
debts,  but  the  law  will  not  permit  him  to  take  the 
property  of  the  firm,  of  which  his  father  was  a  mem- 
ber, and  require  the  creditors  to  wait  until  such  times 
as  suit  his  convenience  before  paying  their  claims. 

In  McCleery  v.  AUen^  7  Neb.,  21,  this  court  held  that 
a  debtor  cannot,  when  a  debt  is  due,  avoid  the  obliga- 
tion of  immediate  payment;  nor  can  he,  without  the 
consent  of  the  creditor,  extend  the  period  of  credit. 
In  that  case  an  assignment  was  declared  invalid,  be- 
cause it  contained  provisions  permitting  the  assignee 
to  dispose  of  the  property  "  in  any  manner  whatso- 
ever.'* The  law  will  not  permit  a  party  to  purchase 
the  properly  of  another  with  the  intent  to  hinder  and 
delay  creditors  in  the  collection  of  their  just  dues,  and 
as  it  is  clear  that  that  was  the  object  of  the  pretended 
purchase  in  this  instance,  no  title  passed  to  the  plain- 
tiff as  against  such  creditors.  This  disposes  of  the 
case.  The  judgment  of  the  district  court  is  clearly 
right,  and  must  be  affirmed. 

Judgment  affirmed. 
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The  Polo   Manufacturing   Company,  plaintiff   in 
ERROR,  V.  William  Park  and  William  Wbndtb, 

DEFENDANTS   IN  ERROR. 
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Note:  ooNDiTioKB.  p.  &  W.  executed  and  delivered 
a  note  for  the  sum  of  $142.50  to  the  Polo  Manuf.  Oo.  for  a  Polo 
harvester.  On  the  back  of  the  note  was  the  following  memor- 
andum :  "  This  note  to  be  paid  in  wheat  at  ninety-five  cents  per 
bushel.''    Heldf  that  the  memorandum  was  a  part  of  the  note. 

Error  from  the  district  court  for  Dixon  county. 
J.  B.  BameSj  for  plaintijff  in  error. 

1.  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence,  and  is  against  the  weight  of  testimony 
given  in  this  cause.  The  defendants  plead  payment, 
which  is  denied  by  the  plaintiflEl  The  burden  of  proof 
is  on  the  defendants,  and  they  must  prove  by  a  clear 
preponderance  of  evidence  the  fact  of  the  payment  of 
said  note,  either  to  the  plaintiff  or  to  an  agent  of  said 
plaintiff,  duly  authorized  by  plaintiff  to  receive  pay- 
ment thereof,  in  satisfaction  of  the  same.  2  Parsons 
on  Notes  and  Bills,  209  and  210,  note  f.  Yates  v. 
FreckletoTij  2  Doug.,  622.  Solomon  v.  Dawe^j  1  Esp.,  88. 
Sawyer  v.  Cutting y  23  Vt.,  486.  Benjamin  v.  Benjamin^ 
16  Conn.,  347.     Chitty  on  Bills,  page  444,  sec.  393. 

2.  Payment  to  a  wrongful  possessor  of  a  promissory 
note,  payable  to  the  order  of  the  payee,  and  not  en- 
dorsed, does  not  discharge  the  payor.  Rvmsey  v. 
SchmitZy  14  Kan.,  642. 

Vimatta  ^  Son  and  JEd.  T.  Healey^  for  defendants  in 
error. 

The  rule  of  law  is  well  settled  that  if  a  person  is 
held  out  to  third  persons,  or  to  the  public  at  large  by 
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the  principal,  as  having  a  general  authority  to  act  for 
him  in  a  particular  buBiiiess,  the  principal  is  bound 
by  his  acts.  Story  on  Agency,  sec.  127,  p.  135, 
and  notes  on  pp.  186  and  137 ;  sec.  131,  p.  139 ;  sec. 
133,  p.  141.  The  City  of  Davenport  v.  Peoria  Ins.  Co., 
17  la.,  276.  Whiting  Cashier  v.  Western  Stage  Co.,  20 
la.,  554.  Farwell  ^  Co.  v.  Howard  ^  Co.,  26  la.,  381. 
Parsons  on  Notes  and  Bills,  vol.  1,  pp.  100  and  101. 

Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  in  the  district  court 
of  Dixon  county  against  the  defendants,  upon  the  fol- 
lowing obligation : 
"J142.50 

«  PoNCA,  Neb.,  July  17,  1875. 

"  For  value  received  in  one  Polo  harvester,  No.  118, 
we,  the  subscribers  of  the  town  of  Ponca,  county  of 
Dixon,  and  state  of  Nebraska,  promise  to  pay  the  Polo 
Manufacturing  Co.  or  order  $142.50,  in  Elk  Point,  D.  T., 
on  the  first  day  of  January,  1876,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  until  paid,  and  if  paid 
when  due  a  deduction  of  ten  per  cent  per  annum.  It 
is  also  stipulated  that  should  suit  be  commenced  to  en- 
force the  collection  of  this  note,  the  holder  thereof 
shall  be  allowed  an  attorney's  fee  of  five  per  cent  upon 
the  amount  due.  And  in  consideration  of  credit 
given,  I  hereby  waive  all  exemptions  given  by  statute, 
and  agree  that  execution  may  levy  upon  property  so 
exempt.  The  express  condition  of  the  purchase  and 
sale  of  the  said  Polo  harvester  is  such  that  the  owner- 
ship and  right  of  property  does  not  pass  from  Polo 
Manuf.  Co.  until  this  note  and  interest  are  paid  in  full. 
And  the  said  Polo  Manuf.  Co.  have  full  power  to  de- 
clare this  note  and  interest  due,  and  to  take  possession 
of  said  property  at  any  time  the  Polo  Manuf.  Co.  may 
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deem  itself  insecure,  even  before  the  maturity  of  the 
note.  For  the  purpose  of  obtaining  credit,  we  certify 
that  we  own  in  our  own  names  320  homestead  acres  of 
land,  in  towns  30  and  31,  range  5  east,  county  of 
Dixon,  state  of  Nebraska,  with  100  acres  improved, 
worth  at  a  fair  valuation,  $1200.00.  It  is  not  encum- 
bered by  mortgage  or  otherwise,  except  the  amount  of 
i — ,  and  that  the  title  is  perfect  in  all  respects.  We 
own  $800.00  worth  of  personal  property  over  all  in- 
cumbrances, except  the  incumbrance  on  land,  if  any. 

his 

(Signed)  "Wm.  +  Parb,        "Witness:  E.  H.  Jonbs. 

mark. 

"Herman  Wbndtb." 

On  the  back  of  the  note  were  the  following  endorse- 
ments: 

"  This  note  to  be  paid  in  wheat  at  ninety-five  cents 
per  bushel ;'' 

"  For  value  received  we  guarantee  the  payment  of 
the  within  note,  and  waive  protest,  demand,  and  notice 
of  non-payment 

(Signed)  "  LAIRD  &  KING.'' 

The  bill  of  exceptions  contains  the  following  stipu- 
lation: "It  is  hereby  stipulated  and  agreed  that  on 
the  trial  of  this  cause,  and  on  the  opening  of  the  same 
to  the  jury  and  before  the  introduction  of  testimony,  it 
was  admitted  by  the  counsel  for  plaintiff  in  said  open- 
ing of  said  cause,  that  on  the  twenty-ninth  day  of  De- 
cember, 1875,  the  defendants  delivered  to  Laird  &  King, 
at  Elk  Point,  Dakota  Territory,  enough  wheat  at  the 
rate  of  ninety-five  cents  per  bushel  to  amount  to  the 
sum  due  on  the  note  in  question  in  this  suit 

(Signed)  "J.  B.  BARNES, 

"Attorney  for  Plaintiff.'' 

On  the  trial  of  the  cause  a  verdict  was  rendered  for 
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the  defendants,  upon  which  judgment  was  rendered 
dismissing  the  same.  The  cause  is  brought  into  this 
court  by  petition  in  error. 

The  errors  assigned  are :  That  the  court  erred  in 
its  instructions  to  the  jury,  etc.  That  the  court  erred 
in  admitting  the  evidence  of  the  defendants,  etc.  That 
the  court  erred  in  overruling  the  motion  for  a  new 
trial,  etc. 

The  wheat  in  payment  of  the  note  was  delivered  to 
Laird  &  King,  and  the  only  question  to  be  determined 
is,  their  authority  to  receive  it,'  the  note  at  the  time 
being  in  the  possession  of  the  plaintiff.  That  Laird  & 
King  were  the  authorized  agents  of  the  plaintiff  to  re- 
ceive payment  of  the  note  in  wheat  is  shown  by  a 
clear  preponderance  of  the  testimony,  notwithstanding 
the  denial  of  the  officers  of  the  company. 

Exceptions  were  taken  by  the  plaintiff  to  all  the  in- 
structions given  by  the  court  to  the  jury,  but  our  at- 
tention is  particularly  called  to  the  fourth  instruction, 
which  is  as  follows: 

^^Li  consideration  of  this  subject  you  csui  take  into 
consideration  the  fact  that  the  note  in  question  was 
indorsed  as  being  payable  in  wheat  at  Elk  Point,  D. 
T.,  but  silent  as  to  whom  payable ;  also,  all  statements 
made  by  plaintiffs  in  their  depositions  and  letters  writ- 
ten by  them  about  the  time  of  the  payment  of  the 
wheat,  with  reference  to  the  agency  of  these  gentle- 
men, Messrs.  Laird  &  King." 

It  is  particularly  urged  that  the  memorandum  on  the 
back  of  the  note,  that  it  was  payable  in  wheat,  was  no 
part  of  the  contract,  and  should  not  have  been  con- 
sidered. 

In  the  case  of  Hartley  v.  WUkinsony  4  Camp.,  127,  a 
note  absolute  on  its  face  had  this  condition  written  on 
the  back:  "This  note  is  given  on  condition  that  if  any 
disf^ute  should  arise  between  Lady  Wray  and    D. 
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Hartley  respecting  the  sale  of  the  within-mentioned 
fir,  then  the  note  to  be  void."  Held^  a  part  of  the 
note.  Also,  where  there  was  indorsed  on  the  back  of 
the  note  that  it  was  "  to  be  taken  for  security  for  all 
balances  as  J.  M.  may  happen  to  owe  T.  L.  &  Co.,  not 
extending  further  than  the  within-named  £200,  but 
this  note  to  be  in  force  for  six  months,  and  no  money 
to  be  called  for  sooner  in  any  case.'*  I/usk  v.  Lanea- 
shiTCy  2  Camp.,  205. 

So  where  there  was  endorsed  on  the  back  of  the 
note:  "  The  within  note  is  given  for  securing  certain 
floating  advances.".  Cholmeley  v.  Darley^  14  M  &  "W., 
344.  And  when  an  endorsement  was  made  that  pay- 
ment was  not  to  be  expected  until  a  mill  was  sold. 
^hke  V.  Ooleman,  22  Wis.,  416.  Daniel  on  N.  Inst., 
sec.  151.     2  Parsons  on  fTotes  and  Bills,  542. 

The  rule  results  from  the  principle  that  the  construc- 
tion of  the  note  is  to  be  gathered  from  the  whole  of  it, 
as  well  from  the  words  on  the  back  as  those  on  the 
face.  Therefore,  a  memorandum  upon  the  back  of  a 
note,  made  by  agreement  of  the  parties  before  signing, 
will  bind  all  the  parties  to  it.«  The  instruction,  there- 
fore, is  not  erroneous.  From  a  careful  examination  of 
the  entire  record  it  is  clear  that  there  is  no  error  of 
which  the  plaintifl'  can  complain ;  and  it  is  apparent 
that  justice  has  been  done  in  rendering  judgment  for 
the  defendants.     The  judgment  is  therefore  affirmed. 

Judgment  affibmbd. 

The  plaintiff's  attorney  makes  application  to  file  a 
motion  for  a  re-argument  of  the  case  upon  certain 
enumerated  grounds,  none  of  which  are  sufficient  to 
justify  the  court  in  granting  a  re-argument.  The  case 
has  been  fully  and  carefully  considered,  and  we  see  no 
reason  for  changing  our  decision.  The  application  to 
file  the  motion  must  therefore  be  denied. 
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A.    0.     TOMBR,    PLAIWTIPP    IN    ERROR,    V.   HaRVBY     B. 

Densmore,  defendant  in  error. 

1*  Motion  for  new  Trial«  An  assignment  of  error  in  a  motion 
for  a  new  trial,  in  these  words:  "  Irregularity  in  the  proceed- 
ings of  the  court,"  is  too  indefinite  to  be  of  any  avail.  Lawrie 
V.  France  J  7  Neb.,  192,  adhered  to. 

2.  Practice:  bxcbftions.  Objections  and  exceptions  should 
present  distinctly  and  specifically  the  ruling  objected  to. 


8. 


5. 


6. 


:  MOTION  FOB  A  KBW  TRIAL,    A  motion  for  a  new  trial 

is  not  a  matter  of  form  merely,  but  is  designed  as  a  means  of 
correcting  errors;  and  vague,  indefinite,  or  general  objections 
will  not,  as  a  rule,  be  considered.  But  where  the  errors  com- 
plained of  are  apparent  from  the  record,  and  it  is  clear  that  the 
attention  of  the  trial  court  was  challenged  by  the  motion  to 
them  under  general  assignments,  they  will  be  considered. 

:     DIBCBETIOH  OF  COURT:  BYIDBNCB.     It  is  not  an  abuse 


of  discretion  for  the  trial  court  to  permit  the  parties,  in  further- 
ance of  justice,  to  offer  additional  evidence  in  support  of  the 
cause  of  action  or  defense,  alter  a  case  has  been  submitted  to 
the  jury,  provided  the  party  offering  such  evidence  does  not 
thereby  obtain  an  undue  advantage. 


:    NBW  tbial:    nbwlt  discoybbbd  EYiDEircB.     It  is 

not  sufficient  to  allege  in'  an  affidavit  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  that  the  party  could  not, 
with  reasonable  diligence,  procure  such  testimony  before  the 
trial.  The  affidavit  must  state  what  particular  efforts  the  party 
has  made  to  procure  such  testimony.  Heady  v.  FUhbumf  8 
Neb.,  266,  adhered  to. 

:    :    GOKTBBSiOK  OF  GOODS.    Where,  on  the  trial 


of  a  cause  for  the  conversion  of  goods,  the  plaintiff  failed  to 
prove  the  value  of  the  same  until  the  case  had  been  submitted 
to  the  jury,  the  court  restricted  the  defendant  to  testimony  as 
to  the  value  of  the  goods,  and  thereby  prevented  him  from  in- 
troducing testimony  to  prove  that  the  plaintiff  was  not  the 
owner  of  the  same — Held^  that  this  was  such  surprise  as  war- 
ranted the  court  in  granting  a  new  trial. 

7.  Opinion  of  juror.  Where  a  Juror  informed  one  of  the  par- 
ties to  a  suit,  before  the  case  was  submitted  to  the  Jury,  that  he 
had  formed  and  expressed  an  opinion  as  to  the  merits  of  the 
case,  and  the  party  failed  to  call  the  attention  of  the  court  to 
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the  matter,  or  challenge  the  juror — Heldj  after  verdict,  the 
party  could  not  object  to  the  juror  on  the  ground  that  he  had 
formed  and  expressed  an  opinion. 

Error  from  Stanton  county  district  court,  the 
&ct8  appearing  in  the  opinion. 

E.  P.  Weatherby  and  W.  M.  Robertsony  for  plaintiff 
in  error. 

It  is  a  good  cause  for  granting  a  new  trial  that  the 
party  has  been  surprised  by  evidence.  Sandfard  Manuf^ 
Co.  V.  HigginSy  14  N.  H.,  441. 

When  a  party  or  his  counsel  is  taken  by  surprise  on 
a  material  point  or  circumstance  which  could  not  have 
been  anticipated,  and  when  want  of  skill,  care,  or  at- 

'tention  cannot  be  justly  imputed,  and  injustice  has 
been  done,  a  new  trial  should  be  granted.  Door  v. 
Wateon,  28  Miss.,  883.  Patterson  v.  Ely^  19  Cal.,  28. 
Motions  for  a  new  trial  on  the  ground  of  surprise  are 
addressed  to  the  sound  discretion  of  the  court,  but 
when  the  court  refuses  the  new  trial  in  a  case  in  which 
surprise  is  clearly  shown,  resulting  from  no  fault  of 
the  appellant,  and  he  has  been  injured  thereby,  the 

.  supreme  court  will  reverse  the  judgment  below.    Todd 

',v.  StaiCj  26  Ind.,  212.     Clark  v.  Diggs,  6  Iredell  (N. 
.  'C),  159.    Where,  after  the  close  of  iJie  plaintiff's  evi- 
dence, the  defendant  asked,  and  the  court  gave,  an  in- 

•  struction  to  the  jury  which  dispensed  with  evidence  on 
his  part,  and  after  plaintiff  closed  his  argument  the 
court  gave  a  different  instruction,  it  was  held  that  the 
defendant  should  have  been  permitted  to  introduce  his 
evidence,  and  when  he  did  not  that  it  was  error  not  to 
grant  a  new  trial.  Mor eland  v.  McDermott,  10  Mo.,  605. 
If  by  any  reasonable  cause  a  party  has  been  unable 
to  present  the  merits  of  his  case  to  the  jury,  a  new 
trial  should  be  granted  to  him.  Jems  v.  Freeman^  1 G. 
Greene,  184. 
27 
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Orawford  ^  McLaitghlm^  for  defendant  in  error. 
Maxwell,  Ch.  J. 

In  October,  1877,  the  defendant  in  error  commenced 
an  action  in  the  district  court  of  Stanton  county 
against  the  plaintijff  herein,  to  recover  damages  for  the 
wrongful  conversion  of  certain  goods  alleged  to  have 
been  owned  by  the  defendant  in  error.  The  plaintiff 
in  error  answered  the  petition  of  the  defendant  in 
error  denying  that  he  (the  defendant  in  error)  was  the 
owner  of  said  goods ;  and  alleging  that  said  goods 
'  came  into  his  possession  as  assignee  in  bankruptcy,  in 
the  matter  of  Densmore  &  Hepper,  bankrupts. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict 
in  favor  of  the  defendant  in  error  for  the  sum  of 
$1375.81,  upon  which  judgment  was  rendered.  The 
plaintiff  in  error  filed  a  motion  for  a  new  trial,  assign- 
ing as  grounds  therefor: 

1st.    Irregularity  in  the  proceedings  of  the  court 

2d.    Irregularity  in  the  proceediugs  of  the  jury. 

8d.  Abuse  of  discretion  by  the  court  in  allowing 
the  plaintiff'  to  prove  the  value  of  the  goods  in  contro- 
versy, or  the  damages  sustained,  after  the  evidence  of 
both  parties  had  been  given  to  the  jury,  and  the  argu- 
ment for  the  defense  closed. 

4th.     Misconduct  of  the  jury. 

6th.    Misconduct  of  the  prevailing  party. 

6th«  Excessive  damages  appearing  to  have  been 
given,  under  the  influence  of  passion  or  prejudice. 

7th.  That  the  verdict  is  not  sustained  by  sufficient 
evidence. 

8th.    That  the  verdict  is  contrary  to  law. 

9th.-  On  account  of  newly  discovered  evidence  ma- 
terial to  the  defendant,  which  he  could  not,  with  rea- 
sonable diligence,  have  discovered  and  produced  at  the 
triaL 
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10th.  On  account  of  accident  occurring  at  the  trial 
of  the  cause,  which  ordinary  prudence  could  not  have 
guarded  against. 

11th.  On  account  of  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against. 

12th.  On  account  of  the  incompetency  of  one  of 
the  jurors  who  tried  the  case. 

13th.  On  account  of  error  of  law  occurring  at  the 
trial,  and  excepted  to  hy  the  defendant. 

Attached  to  the  motion  is  the  affidavit  of  the  plain- 
tiff in  error,  that  one  of  the  jurors  informed  him  dur- 
ing the  progress  of  the  trial  that  he  (the  juror)  had 
formed  and  expressed  an  opinion  in  the  case,  and  was 
not  a  competent  juror.  Also  that  he  was  taken  by 
surprise  by  the  court  re-opening  the  case,  and  permit- 
ing  the  defendant  in  error  to  prove  the  value  of  the 
goods.  Also,  the  affidavit  of  E.  P.  Weatherby,  one  of 
the  attorneys  for  plaintiff  in  error,  stating  in  substance 
that  the  defendant  in  error  failed  to  prove  the  value  of 
the  goods  claimed  to  be  converted  by  the  plaintiff  in 
error  until  after  the  conclusion  of  the  arguments  to 
the  jury,  and  that  in  consequence  of  such  omission, 
which  would  be  fatal  to  the  defendant's  case,  he  had 
failed  to  introduce  testimony  showing  that  the  defend- 
ant in  error  waa  not  the  owner  of  the  goods  in  ques- 
tion, and  that  the  court,  in  granting  the  defendant  in 
error  leave  to  prove  the  value  of  the  goods,  restricted 
the  plaintiff  in  error  to  testimony  in  regard  to  the 
value,  and  would  not  permit  him  to  show  that  the  de- 
fendant in  error  was  not  the  owner  of  the  goods.  These 
affidavits  are  not  denied. 

The  alleged  errors  will  be  taken  up  in  the  order  of 
their  assignment.  ' 

The  first  error  assigned — V  Irregularity  in  the  pro- 
ceedings of  the  court'' — ^is  too  general  to  be  of  any 
avail.    The  motion  should  point  out  the  irregularity 
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complaiaed  of  bo  as  tp  challenge  the  attention  of  the 
judge  before  whom  the  case  was  tried  to  the  aet  or  acts 
complained  of.  McCartney  v.  M.  P.  R.  R.^1  Neb.,  404. 
Wells y  Fargo  ^  Co.  v.  Preston j  8  Neb.,  447.  Oropsey  v. 
Wiggenhom,  8  Neb.,  177.  Creighton  v.  Newton^  5  Neb., 
100.  Gibson  V.  Arnold,  5  Neb.,  186.  Hosford  v.  Stoney 
6  Neb.,  878.  Ibx  v.  Meacham^  6  Neb.,  580.  Brunsmek 
t?.  McClay,  7  Neb.,  187.  Lowrie  v.  DrancCj  7  Neb.,  192. 
In  Lowrie  v,  France^  supra,  the  assignment  was  as 
follows:  '^Irregularities  in  the  proceedings  of  the 
court  by  which  defendants  were  prevented  from  having 
a  fair  trial."  It  was  held  that  this  assignment  was  too 
Indefinite  to  be  of  any  avail,  and  the  reason  is  that 
exceptions  and  objections  should  present  distinctly  and 
specifically  4;he  ruling  objected  to,  and  not  be  a  mere 
drag  net  to  enable  counsel  on  a  subsequent  critical  ex- 
amination to  raise  points  under  the  objections,  which 
were  not  thought  of  or  suggested  at  the  time  the 
motion  for  new  trial  was  heard  and  determined.  A 
motion  for  new  trial  is  not  a  matter  of  form  merely, 
but  is  designed  as  a  means  of  correcting  errors  which 
the  ablest  judge  may  commit  in  the  hurry  of  a  trial. 
Proceedings  in  error  are  designed  to  review  only  par- 
ticular points  of  law  specially  pointed  out  in  the  record, 
and  vague,  indefinite,  or  general  exceptions  will  not, 
as  a  rule,  be  considered.  Where,  however,  the  errors 
complained  of  are  apparent  from  the  record,  and  it  is 
clear  that  the  attention  of  the  trial  court  was  chal- 
lenged by  the  motion  to  the  objections  complained  of, 
under  general  assignments  of  error,  they  will  be  con- 
sidered by  this  court;  but  as  no  error  is  apparent  under 
this  assignment  it  must  be  disregarded. 
And  the  same  is  true  of  the  second  assignment 
There  was  no  abuse  of  discretion  in  receiving  evidence 
as  to  the  value  of  the  goods  after  the  case  had  been 
given  to  the  jury.    The  court,  in  furtherance  of  justice, 


JANTTART  TERM,  1879.  889 

Tomer  v.  Densmore. 

may  permit  such  evidence  to  be  given.  Care,  however, 
should  be  exercised  by  the  court  in  the  admission  of 
such  evidence,  to  see  that  the  righta  of  the  parties  are 
protected,  No  error  appears  therefore  in  the  third 
assignment. 

The  fourth  and  fifth  assignments  may  be  considered 
together  and  are  open  to  the  same  objections  as  the 
first  and  second. 

The  sixth  assignment  is  not  sustained  by  the  record, 
and  the  same  may  be  said  of  the  seventh  and  eighth. 

As  to  the  ninth  assignment,  the  affidavit  as  to  newly 
discovered  evidence  is  entirely  insufficient  even  if  the 
evidence  is  admissible.  It  nowhere  appears  what  eflEbrts 
the  plaintiff  used  prior  to  the  trial  to  discover  this 
testimony.  The  rule  as  to  what  an  affidavit  asking  for 
a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, must  contain,  is  laid  down  in  the  case  of 
Heady  v.  Fishbwm,  8  Neb.,  266,  to  which  we  adhere. 
It  is  not  enough  for  a  party  to  state  in  his  affidavit  that 
he  could  not  with  reasonable  diligence  procure  the 
testimony;  that  is  a  conclusion;  he  must  state  what 
particular  efforts  he  has  made  to  discover  the  testimony. 

The  tenth  assignment  is  too  general  in  its  tenns  to 
be  considered,  there  being  nothing  in  the  record  to 
indicate  the  nature  of  the  accident. 

The  eleventh  assignment  is  sustained  by  affidavits 
showing  the  nature  of  the  surprise,  that  it  consisted  in 
permitting  the  defendant  in  error,  after  the  argument 
of  the  case  to  the  jury,  to  prove  the  value  of  the 
property  taken;  and  confined  the  plaintiff's  proof  to  a 
rebuttal  of  the  testimony  as  to  value,  the  plaintiff  in 
error  having  witnesses  present  to  prove  that  the  defend- 
ant in  error  was  not  the  owner  of  the  goods.  This 
was  material  testimony,  which  should  have  been 
submitted  to  the  jury.  Until  the  defendant  in 
error  had  proved  the  value  of  the  goods,  or  their 
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value  had  been  established  in  some  manner,  he  could 
not  recover,  and  the  plaintiff  in  error  had  a  right  to 
rely  upon  such  faijure  to  prove  value  as  a  defense.  The 
court  has  authority  in  furtherance  of  justice,  even  after 
a  case  is  submitted  to  the  jury,  to  permit  the  parties 
to  offer  additional  testimony  in  support  of  the  cause  of 
action  or  defense.  But  it  is  the  duty  of  the  court  in 
admitting  such  testimony  to  see  that  the  party  offering 
it  does  not  thereby  obtain  an  undue  advantage.  Other- 
wise, testimony  might  be  wilfully  withheld  by  a  party 
until  the  case  was  submitted  to  the  jury,  with  the  view 
of  excluding  proper  testimony  on  the  other  side.  As 
the  affidavits  are  not  denied,  the  facts  stated  therein 
must  be  taken  as  true,  and  are  sufficient  to  cause  a 
a  reversal  of  the  case. 

As  to  twelfth  assignment  of  error  the  affidavit  states : 
"  That  one  of  the  jurors  who  tried  the  case,  came  to 
this  affiant  on  the  morning  of  the  first  day  of  May, 
just  before  the  cause  had  been  finally  submitted  to  the 
jury,  and  informed  this  affiant  that  when  he  was  called 
upon  the  jury  he  did  not  know  who  Harvey  B.  Dens- 
more was,  and  that  he  supposed  he  was  a  competent 
jur9r,  but  that  when  he  found  out  who  Harvey  B. 
Densmore  was  he  then  found  that  he  knew  all  about 
the  case,  and  that  he  had  formed  and  expressed  his 
opinion  freely  before  the  trial  as  to  the  merits  of  the 
case,  and  that  he  was  incompetent  to  sit  as  a  juror  in 
the  cause." 

This  is  not  sufficient.  The  plaintiff,  upon  being  in- 
formed by  the  juror  that  he  had  formed  and  expressed 
an  opinion  in  regard  to  the  case,  should  have  called 
the  attention  of  the  court  to  the  fact,  and  objected  to 
the  juror  sitting  in  the  case.  He  could  not  wait  until 
after  verdict,  and  take  the  chance  of  a  finding  in  his 
fevor  before  calling  the  attention  of  the  court  to  the 
incompetency  of  the  juror.     Palmer  v.    The  People^  4 


JAiaJAKY  TERM,  1879.  891 

Tomer  t.  Densmore. 

Neb.,  75.  The  facts  stated  in  the  affidavit  in  relation 
to  the  incompetency  of  the  juror  are  clearly  insuffi- 
cient to  authorize  a  new  trial. 

The  thirteenth  assignment  is  general  in  its  terms, 
and  as  we  find  nothing  in  the  record  supporting  the 
assignment,  it  must  be  disregarded.  On  the  ground 
of  surprise  alone  the  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  acgobdinglt. 

The  defendant  in  error  asks  leave  to  file  a  motion 
for  a  rehearing  upon  certain  grounds,  but  one  of  which 
we  deem  necessary  to  notice,  viz. :  That  the  motion 
for  a  new  trial  does  not  point  out  specifically  in  what 
the  surprise  consisted.  It  does  appear  from  the  affi- 
davits attached  to  the  motion,  and  in  support  of  it, 
that  the  surprise  consisted  in  refusing  to  permit  the 
plaintiff  in  error  to  prove  that  the  defendant  in  error 
did  not  own  the  goods  in  controversy,  but  confined  the 
proof  to  the  value  of  the  goods. 

It  is  clear  that  injustice  was  done  by  this  ruling  of 
the  court  The  testimony  should  have  been  received 
and  submitted  to  the  jury.  We  see  no  cause  for  re- 
versing our  former  decision.  The  application  for 
leave  to  file  a  motion  for  a  rehearing  is  therefore 
denied. 
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Edwabb  Bhrklby,  appbllant,  v.  W.  J.  Lamb   and* 

OTHERS,   APPSLLEBS. 

Judicial  Sale:  pbagtioe:  fikal  obbbr.  In  July,  1878,  L.  & 
B.  recovered  a  judgment  against  W.  for  the  sum  of  $450.00,  in 
the  probate  court  of  Lancaster  county,  a  transcript  of  which 
was  filed  in  the  office  of  the  clerk  of  the  district  court  on  the 
nineteenth  day  of  ISTovember,  of  that  year.  L.  &  B.  assigned 
the  judgment  to  Boyd,  who  assigned  to  Brush.  On  the  fifteenth 
day  of  January,  1874,  W.  purchased  lot  10,  in  block  108,  in 
the  city  of  Lincoln^  and  at  the  same  time  executed  and  deliver- 
ed to  his  wife  a  quit  claim  deed  for  the  lot  in  question.  In 
March  following  W.  and  wife  conveyed  the  lot  in  question  to 
Berkley.  In  1875,  an  execution  issued  on  the  Judgment  under 
which  the  lot  in  question  was  sold.  Berkley  and  wife  moved  to 
set  the  sale  aside  upon  the  ground  that  the  judgment  toas  not  a 
Hen  upon  the  lot,  which  motion  was  sustained,  no  appeal  being 
taken.  Held^  Upon  a  petition  being  filed  by  the  purchaser  to 
enjoin  a  sale  of  the  premises  under  a  second  execution,  that  the 
decision  setting  aside  the  sale  was  final  and  conclusive. 

This  was  an  appeal  from  the  district  court  of  Lan- 
caster county,  and  the  fia.ct8  are  set  forth  in  the  opinion. 

Mason  ^  Whedon^  for  appellant 

1.  It  is  respectfully  submitted  that  under  our  statute 
a  judgment  is  not  a  lien  upon  after  acquired  property. 
Roads  V.  SymmeSj  1  Ohio,  313.  Lessee  of  Phelps  v. 
Buder^  2  Ohio,  224.  Sec.  477  General  Statutes,  page 
605.  The  statute  declares  the  lands  and  tenements  of 
the  debtor  shall  be  bound  for  the  satisfaction  of  any 
judgment  against  such  debtor  from  the  first  day  of  the 
term  at  which  judgment  shall  be  rendered,  except  as 
to  judgments  by  confession  or  judgments  rendered  at 
the  same  term  at  which  the  action  is  commenced,  and 
they  shall  bind  such  lands  only  from  the  day  on  which 
such  judgments  were  rendered,  and  all  other  lands  of 
the  debtor  shall  be  bound  from  the  day  they  shall  be 
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seized  in  execntion.    The  term  *^  all  other  lands  "  must 
include  after  acquired  lands. 

2.  The  rule  of  construction,  that  where  the  legisla- 
ture adopt  the  statute  of  another  state  they  adopt  with 
it  the  judicial  interpretation  of  the  highest  tribunal  of 
such  state,  is  invoked,  and  it  is  respectfully  submitted 
that  the  law  of  this  state,  as  made  by  the  legislature 
thereof,  is  that  a  judgment  is  not  a  lien  upon  after  ac- 
quired lands  aliened  by  the  debtor  before  levied  upon. 
Elmendorf  v.  Ferry  Oo.y  10  Wheat,  158.  Smith  v.  Oow- 
dn/j  1  Howard,  38.  Bemis  v.  Becky y  1  Kan.,  226.  Hat- 
rington  v.  Smithy  28  Wis.,  43. 

3.  The  judgment  and  determination  of  the  court 
in  setting  aside  the  sale  of  this  property  was  final,  and 
remains  unreversed  and  unmodified;  and  if  the  owner 
of  this  judgment  was  aggrieved  by  that  order  he 
should  have  appealed  from  the  same  or  taken  the  same 
up  on  error.  The  judgment  is  conclusive  of  the  title 
of  the  parties  against  whom  it  is  rendered  whenever 
the  title  has  been  the  subject  matter  of  the  suit  and 
has  been  adjudicated.  Shirley  v.  Feame,  38  Miss.,  666. 
Danaher  v.  PrentisSy  22  Wis.,  316.  Executors  of  Tate  v. 
HunteTy  8  Strobhart,  Esq.,  139. 


\  H.  Blodgetty  for  appellees. 

1.  By  the  common  law  of  England  lands  purchased 
by  debtor  after  judgment,  but  aliened  before  levy  of 
execution,  were  bound  by  the  lien.  OoU  v.  Dubois y  7 
Neb.,  391.  Freeman  on  Judgments,  367.  Midge  v. 
Prathery  1  Blackf. ,  Ind. ,  401.  Trustees  v.  WaisoUy  8  Eng. , 
Ark.,  74.  4  W.  Va.,  605.  4  Kent,  436-436.  15  Johns, 
464.  2nd  Sneed,  665.  1st  Minn.,  SUel  v.  TayloTy  274.  8 
Har  k  McH ,  449.  4  Peters  U.  S.  R.,  136.  Argu- 
ment in  13  Eng.  Ark.,  74.  Sudgen  on  Vendors,  vol.  2, 108- 

In  Stiles  v.  Murphy,  4  Ohio,  98,  the  court,  comment- 


1 


894     SUPREME  COURT  OF  NEBRASKA., 

Berkley  y.  Lamb. 

ing  on  Boades  v.  Symmes^  1  Ohio,  818,  regretted  that 
such  a  rale  of  law  had  ever  been  established  in  the 
state  of  Ohio.  And  says  Freeman  on  Judgments,  867, 
"  It  is  clearly  repudiated  in  fevor  of  the  common  law 
doctrine  that  the  lien  attaches  to  after  acquired  lands." 
2.  Another  point  relied  on  by  plaintift*  is  that  upon 
motion  for  confirmation  of  sale  heretofore  had,  the 
court  refused  to  confirm  the  sale,  and  that  said  motion 
is  a  trial  of  the  rights  of  property  in  litigation,  and 
ultimately  determines  the  rights  of  the  parties  by  the 
court  refusing  to  confirm  the  sale.  But  this  is  not  the 
law.  Rorer  on  Judicial  Sales,  66.  Freeman  on 
Executions,  811,  and  cases  there  cited.  It  must  neces- 
sarily follow,  as  the  court  refused  to  confirm  the  sale, 
that  the  purchaser  at  the  sale  would  be  entitled  to  his 
money  back,  and  the  case  would  stand  in  statu  qm  as 
if  nothing  had  been  done.  Such  is  the  rule  of  law  es- 
tablished in  Kansas  and  Ohio,  under  a  statute  same  as 
our  own.  Kahler  v.  Bally  2  Kan.,  160,  and  cases  there 
cited  in  Ohio  sustaining  the  same.  Challas  v.  Wise  ^ 
Orookhamy  2  Kan.,  276.  Freeman  on  Executions,  311. 
Nothing  can  be  inquired  into  except  the  irregularity  of 
the  proceedings  of  the  sheriff.  2d  E[an.,  supra.  Free- 
man on  Executions,  311. 

■ 

Maxwell,  Oh.  J. 

In  July>  1878,  Lamb  &  Billingsley  recovered  a  judg- 
ment against  L.  B.  Wilkinson  for  tlie  sum  of  $460.00 
in  the  probate  court  of  Lancaster  county,  a  transcript 
of  which  judgment  was  duly  filed  in  the  office  of  the 
clerk  of  the  district  court  of  that  county,  on  the  nine- 
teenth day  of  November  of  that  year.  On  the  same 
day  Lamb  k  Billingsley  sold  and  assigned  said  judg- 
ment to  S.  M.  Boyd,  who,  on  the  sixteenth  day  of 
December,  1878,  assigned  the  same  to  Martin  H.  Brush, 
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one  of  the  defendants.  On  the  fifteenth  day  of 
January,  1874,  Boyd  and  wife  conveyed  to  Wilkinson 
lot  10,  in  block  108,  in  the  city  of  Lincoln,  and  at  the 
same  time  Wilkinson  executed  and  delivered  to  his 
wife  a  quit  claim  deed  for  the  lot  in  question,  both 
deeds  being  filed  for  record  at  the  same  time.  On  the 
twenty-eighth  of  the  following  March,  Wilkinson  and 
wife  conveyed  the  premises  in  question  to  the  plaintiff. 
In  July,  1876,  an  execution  was  issued  on  the  judgment 
above  set  forth,  and  levied  on  the  lot  in  controversy, 
which  was  sold  under  said  execution.  In-  November, 
1875,  the  plaintiff  and  L.  B.  Wilkinson  filed  objections 
to  the  confirmation  of  the  sale  as  follows: 

EaMB   &  BiLLINGSLSY, 
V. 

L.  B.  Wilkinson. 

And  now  comes  the  defendant  and  Edward  Berkley, 
and  file  their  exceptions  to  the  confirmation  of  the 
sale  heretofore  had  in  this  case  : 

That  said  plaintiflfe.  Lamb  and  Billingsley,  recov- 
ered the  judgment  upon  which  the  execution  is  is- 
sued on  the  tenth  day  of  July,  1873.  That  upon  the 
nineteenth  day  of  November,  1873,  a  transcript  of  said 
judgment  was  filed  with  the  county  clerk  of  said 
county.  That  afterwards  and  on  the  fifteenth  day  of 
January,  1874,  the  real  estate  described  in  the  return  as 
lot  ten,  in  block  103,  was  conveyed  to  the  defendant 
L.  B.  Wilkinson.  That  on  the  day  last  aforesaid,  said 
Wilkinson  sold  and  conveyed  said  lot  to  Mary  Wil- 
kinson, and  on  the  twenty-eighth  of  March,  1874, 
Mary  Wilkinson  conveyed  said  lot  to  the  said  Edward 
Berkley,  by  deed  of  general  warranty,  and  on  the  thir- 
tieth of  March,  1874,  L.  B.  Wilkinson  conveyed  by  quit 
claim  deed  all  interest  which  he  had  in  said  premises 
to  said  Berkley.  That  said  deeds  from  Mary  Wilkinson 
and  from  the  defendant,  L.  B.  Wilkinson,  were  both 
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filed  for  record  on  the  thirtieth  day  of  March,  1874,  at 
4:20  P.M., in  the  office  of  the  county  clerk  of  said  county, 
and  duly  recorded,  as  will  more  fiilly  appear  in  the 
deed  records  of  said  county,  reference  thereto  being 
had. 

That  the  execution  under  which  said  lot  ten  was 
taken  was  issued  on  the  twenty-seventh  day  of  July,* 
1875,  and  was  the  first  execution  issued  out  of  this 
court  on  said  judgment,  and  that  the  same  was  not 
levied  on  said  lot  ten  until  the  twenty-seventh  day  of 
July,  1875. 

That  at  that  time,  said  Berkley  was  the  owner  of 

said  lot,  and  is  now  the  owner  thereof,  and  for  proof 

of  these  facts,  reference  is  had  to  the  records  of  this 

court.     The  said  Berkley  asks  that  said  sale  be  set 

aside,  as  a  confirmation  thereof  will  tend  to  throw  a 

cloud  upon  his  title. 

MASON  &  WHEDON, 

For  defendant  and  Edward  Berkley. 

In  May,  1876,  a  motion  for  the  confirmation  of  the 
sale  and  the  exceptions  above  set  forth  came  on  for 
hearing  and  were  argued  by  counsel  for  the  respective 
parties,  and  submitted  to  the  court. 

In  September,  1876,  the  court  rendered  a  judg- 
ment sustaining  said  exceptions  and  setting  aside 
said  sale,  which  order  and  judgment  still  remain  in 
full  force. 

In  1878,  Brush  caused  an  execution  to  issue  on  said 
judgment,  which  was  levied  on  the  lot  in  question,  and 
a  sale  of  the  same  being  about  to  take  place  under  said 
levy,  the  plaintiff  filed  a  petition  in  the  district  court 
of  Lancaster  county  setting  forth  the  above  facts,  and 
prayed  for  an  injunction  to  restrain  the  sale.  The 
defendants  answered  the  petition  of  the  plaintiff,  alleg- 
ing that  at  the  time  of  the  conveyance  of  lot  ten,  in 
block  108,  in  the  city  of  Lincoln,  by  L.  B.  Wilkinson 
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to  Mary  Wilkinson,  they  were  husband  and  wife,  and 
that  the  conveyance  was  made  in  this  state,  and  was 
made  to  place  the  property  out  of  the  reach  of  the 
creditors  of  L.  B.  Wilkinson,  and  that  said  conveyance 
was  without  consideration,  and  was  not  made  at  the 
same  time  as  the  conveyance  from  Boyd  and  wife  to 
L.  B.  Wilkinson.  The  defendants  also  deny  that  the 
judgment  or  final  order  setting  aside  the  sale  still  re- 
mains in  full  force.  The  plaintiff  in  his  reply  admits 
that  Mary  Wilkinson  was  the  wife  of  L.  B.  Wilkinson 
at  the  time  of  the  execution  of  the  deed,  and  that  the 
entry  on  motion  docket,  as  set  forth  in  the  answer,  is 
true,  and  denies  all  other  allegations  of  new  matter. 
On  the  trial  of  the  cause  the  plaintiff  introduced  the 
motion  docket  to  show  that  the  exceptions  to  the  sale 
had  been  sustained.  The  defendants  offered  no  evi- 
dence. The  court  found  the  issues  in  favor  of  the 
defendants  and  dismissed  the  cause.  The  plaintiff 
appeals  to  this  court. 

It  will  be  observed  that  the  only  ground  upon  which  . 
it  was  sought  to  set  aside  the  sale  in  question,  was  that 
the  judgment  was  not  a  lien  upon  the  premises,  and 
that  a  sale  thereof  would  create  a  cloud  on  the  title 
of  the  purchaser.  Is  the  decision  of  the  court  upon  this 
motion  final  and  conclusive  between  the  parties,  no 
appeal  being  taken  ? 

In  Mayer  v.  Wick^  15  Ohio  State,  522,  thef  court  say: 
"  The  question  whether,  under  all  the  circumstances, 
the  contract  of  sale  ought  to  be  rescinded  has  already 
been  adjudicated.  A  motion  was  made  by  Mayer  to 
rescind  the  contract — ^to  set  aside  the  sale — and  that 
motion  was  heard  and  decided.  The  powers  of  the 
court  hearing  the  motion  were  plenary  over  the  subject 
matter,  extending  to  all  equitable  as  well  as  legal 
grounds  for  setting  the  sale  aside.  The  parties  hav- 
ing omitted  to  take  measures  for  a  review  of  that  de- 
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cision  upon  error,  or  otherwise  to  impeach  it  by  direct 
proceedings,  are  concluded  by  the  decision." 

In  Paulett  v.  Peabody,  8  Neb.,  198,  the  court  say : 
"  The  statute,  it  is  true,  points  out  very  clearly  certain 
steps  which  must  be  taken  by  the  officer  charged  with 
the  duty  of  making  the  sale,  not  one  of  which  can  be 
omitted,  and  in  respect  to  which  the  court  is  given 
no  discretion ;  but  this  enumeration  on  the  part  of  the 
sheriff  is  not  to  be  considered  a  limitation  or  restric- 
tion upon  the  authority  of  the  court,  to  see  to  it  that 
in  all  other  respects  the  proceedings  are  properly  con- 
ducted, and  the  sale  fairly  made,  so  that  neither  the 
parties  to  the  suit  nor  the  sale  shall  be  defrauded." 

That  an  order  confirming  or  setting  a*ide  a  sale  is  a 
final  order  will  not  be  denied,  and  under  our  code 
may  be  reviewed  by  appeal  or  petition  in  error,  the 
mode  of  reviewing  the  case  being  dependent  on  the 
character  of  the  action.  If  a  sale  is  set  aside  for  a  mere 
irregularity  ip  making  the  sale,  or  from  a  failure  to 
comply  with  the  requirements  of  the  statute,  such 
order  setting  aside  the  sale  will  not  prevent  the  land 
being  again  offered  under  the  judgment.  Where, 
however,  a  sale  is  set  aside  upon  the  ground,  raised 
distinctly  in  the  motion,  that  the  judgment  was  not  a 
lien  upon  the  land,  and  that  no  title  will  pass  by  the 
sale,  such  order,  unless  reversed,  becomes  final  and 
conclusive  upon  the  parties. 

In  the  case  at  bar,  the  very  ground  upon  which  the 
sale  was  set  aside  was,  that  the  judgment  was  not  a  lien 
upon  the  lot  in  controversy.  Can  the  plaintiff  in  exe- 
cution disregard  the  order  of  the  couri;  and  immedi- 
ately offer  the  property  again  for  sale  ?  "JSo  one  will 
contend  that  he  can  do  so.  As  tiiere  were  no  special 
findings  on  the  motion,  the  exact  ground  upon  which 
the  motion  was  sustained  is  not  apparent,  although  it 
is  reasonable  to  infer  that  the  court  found  that  L.  B. 
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Wilkinson  was  not,  in  fact,  the  owner  of  the  lot  in 
question,  but  that  said  real  estate  was  paid  for  and 
owned  by  Mary  Wilkinson,  his  wife. 
In  the  case  of  Colt  v.  Dubois j  7  Neb.,  891,  it  was  held 
.  that  the  lien  of  a  judgment  attaches  to  all  the  lands 
and  tenements  of  the  debtor  in  the  county  where  the 
judgment  is  rendered,  whether  held  by  him  at  the  time 
of  its  reijdition  or  subsequently  acquired.  We  adhere 
to  that  decision,  but  the  lien  of  the  judgment  attaches 
only  to  the  interest  of  the  debtor  in  the  land.  FSley  ^ 
Hopkins  V.  DuncaUj  1  Neb.,  146.  UM  v.  May^  5  Neb., 
167.  Galwayy  Semple  ^  Co.  v.  MalchoWy  7  Neb.,  285. 
And  the  lien  can  attach  to  no  greater  interest  than 
that  owned  by  the  debtor.  It  is  claimed  that  the  deed 
from  Wilkinson  to  his  wife  is  void.  At  law  such  a 
deed  is  void,  but  equity  will  sustain  it  when  made 
upon  a  sufficient  consideration,  or  in  pursuance  of  a 
valid  antenuptial  agreement.  Aidtmany  Taylor  ^  Go.  v. 
Obermyer,  6  Neb.,  260.  First  Nafl  Bank  v.  Bartleit^ 
ante  p.  319.  But  as  these  questions  were  properly  be- 
fore the  court  in  the  former  proceeding  they  cannot  be 
enquired  into  in  this.  The  validity  of  the  lien  of  the 
judgment  having  been  in  issue  in  the  proceeding  to  set 
aside  the  sale,  the  decision  thereon  is  final  and  con- 
clusive, no  appeal  being  taken.  The  judgment  of 
the  district  court  is  reversed  and  the  injunction  made 
perpetual. 

Lake,  J.,  dissented. 

Cobb,  J. 

While  I  agree  with  the  chief  justice  thftt  the  judg- 
ment of  the  district  court  ought  to  be  reversed,  for  the 
reasons  stated  by  him,  yet,  in  my  opinion,  there  is 
other  and  far  graver  error  in  the  record,  by  reason  of 
which  the  judgment  should  not  stand. 

The  title  to  the  lot  in  question  was  acquired  by  Wil- 
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kinson  after  the  judgment  had  been  filed  and  docketed 
in  the  district  court,  and  passed  out  of  him  by  convey- 
ance duly  executed  and  recorded  before  the  same  was 
levied  upon.  We  have,  therefore,  fairly  presented  the 
important  question:  Does  a  judgment,  entered  and 
docketed  in  the  district  court,  constitute  a  lien  upon 
real  estate  situated  in  the  county,  and  afterwards  ac- 
quired by  the  judgment  debtor,  before  levy  of  an  exe- 
cution issued  upon  such  judgment? 

Section  477  of  the  code  of  civil  procedure  is  in  the 
following  words :  "  The  lands  and  tenements  of  the 
debtor  within  the  county  where  the  judgment  is  en- 
tered shall  be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  term  at  which  judgment  is  ren- 
dered; but  judgments  by  confession,  and  judgments 
rendered  at  the  same  term  at  which  the  action  is  com- 
menced, shall  bind  such  lands  only  from  the  day  on 
which  such  judgments  are  rendered.  All  other  lands, 
as  well  as  goods  and  chattels  of  the  debtor,  shall  be 
bound  from  the  time  they  shall  be  seized  in  execution." 
The  meaning  of  this  section,  as  applicable  to  the  ques- 
tion now  under  consideration,  has  been  construed  by 

this  court  in  the  case  of  Coli  v.  DvboiSj  7  Neb.,  891;  but 
I  am  unable  to  agree  in  the  conclusion  there  arrived  at 
by  the  court. 

The  object  of  the  section  is  to  prescribe  the  times 
when  judgments  in  the  several  classes  of  cases  should 
attach  to  or  become  liens  upon  property,  and  for  that 
purpose  the  framers  of  the  section  divided  the  subject 
into  three  classes. 

The  first,  or  general  class,  includes  those  cases  where 
the  action  shall  have  been  brought  according  to  law 
and  the  regular  practice  of  the  court,  and  where  the 
debtor  has  lands  in  the  county.  In  that  case  the  lien 
attaches  as  of  the  first  day  of  the  term,  without  re- 
gard to  the  particular  day  of  the  term  upon  which  the 
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judgment  may  be  actually  rendered.  The  second  class 
embra<;es  those  cases  where,  no  suit  having  been  com- 
menced before  the  first  day  of  the  term,  yet  by  means 
of  a  suit  commenced  on  or  after  the  first  day  of  the 
term,  or  by  the  voluntary  appearance  and  confession 
of  a  party  without  suit,  a  judgment  is  entered.  In 
this  class  the  judgment  becomes  a  lien  upon  and  bindt^ 
such  lands  only  from  the  day  on  which  such  judg- 
ments are  rendered. 

And  for  the  purpose  of  providing  for  all  cases  not 
falling  within  either  the  first  or  second  classes,  they 
provided  a  third  class,  to-wit:  "All  other  lands,  as 
weU  as  goods  and  chattels  of  the  debtor,  shall  be  bound 
from  the  time  they  shall  be  seized  in  execution. '^ 

It  is  not  my  purpose  to  take  exception  to  the  con- 
struction placed  upon  this  latter  clause  of  the  section 
in  the  case  above  referred  to,  in  so  far  as  it  goes.  I 
agree  that  the  words  "  other  lands  "  refer  to  the  lands 
of  the  debtor  without  the  county;  but  I  also  think  they 
have  a  broader  application,  and  embrace  exactly  what 
the  words  imply  in  their  ordinary  signification,  to-wit: 
all  other  lands— all  lands  not  falling  within  the  mean- 
ing of  the  first  or  second  class  of  words  as  above 
divided. 

Now  then,  do  after  acquired  lands  fall  within  the 
first  or  second  classes?  Obviously  not  in  the  very  na- 
ture of  the  case.  A  judgment  against  A.  cannot  become 
a  lien  from  the  first  day  of  a  term  commencing  Jan- 
uary 1st,  1878,  upon  land  then  owned  by  B.,  but  which 
he  conveyed  to  A.  January  Ist,  1879.  K  not,  then  such 
lands  as  may  be  conveyed  by  B.  to  A.,  after  the  rendi- 
tion of  such  judgment,  are  lands  other  than  those  upon 
which  such  judgment  against  A.  can  become  a  lien 
from  the  first  day  of  such  term  (or  from  the  day  on 
which  judgments  are  rendered),  and  Ml  within  the 
meaning  of  the  words^  "  all  other  lands/'  eta    And 


V 


402  SUPREME  COURT  OF  NEBRASKA, 

Berkley  y.  Lamb. 

bearing  in  mind  the  manifest  object  of  the  section,  to 
fix  and  settle  the  time  when  every  species  of  property 
of  the  debtor,  of  whatever  kind  and  however  situated, 
should  be  bound  by  the  judgment,  can  there  be  any 
doubt  but  that  the  legislature  used  these  broad  and 
comprehensive  terms  for  the  very  purpose  of  including 
after  acquired  lands? 

I  think  this  the  plain  and  natural  construction  of 
the  section,  and  the  one  which  it  has  received  in  at 
least  three  states,  and  by  three  generations.  It  is  a 
literal  copy  of  the  statute  of  Ohio  passed  June  6,  1795, 
and  which  I  think  was  copied  from  the  Pennsylvania 
statute,  although  I  have  not  the  earlier  statutes  of  that 
state  at  hand.  The  supreme  court  of  Ohio,  as  early  as 
1824,  construed  this  statute,  and  approving  Ocdhoun  v. 
Snyder  J  6  Binney,  146  (not  in  the  state  libraryj,  states 
the  law  as  settled,  as  well  in  Ohio  as  in  Pennsylvania, 
that  a  judgment  lien  did  not  attach  to  after  acquired 
lands  until  execution  levied.  Roads  r.  SymrmSy  1  Ohio, 
281--313.  The  law  of  these  cases  has  been  followed, 
both  in  Ohio  and  Pennsylvania ;  and  while  it  has  been 
questioned  and  discussed,  I  am  not  aware  of  its  having 
been  successfully  assailed. 

It  is  a  part  of  the  history  of  our  state,  which  will  not 
be  questioned,  that  our  legislation  has  in  great  part 
been  patterned  after  that  of  the  great  central  state  of 
Ohio,  as  was  very  natural  and  proper,  that  state  hav- 
ing contributed  by  emigration  a  large  portion  of  our 
pioneer  population,  many  of  whom  took  an  important 
part  in  framing  our  laws.  Our  codes,  both  civil  and 
criminal,  are  in  great  part  copies  of  the  codes  of  Ohio, 
and  the  section  in  question  is  a  literal  copy  of  the  cor- 
responding section  of  its  code. 

Judge  Dixon,  in  the  case  of  Draper  v.  JSmersany  uses 
tiie  following  language  in  laying  down  a  role  of  law 
^hich  I  think  obtains  universally:    ^^ it  is  a  settled 


JANUARY  TERM,  1879.  408 

ft 

Berkley  y.  Lamb. 

rule  in  the  construction  of  statutes  that  where  a  statute 
has  ^received  a  judicial  construction  in  another  state, 
and  is  then  adopted,  it  is  taken  with  the  construction 
which  has  been  so  given  to  it  Such  is  the  presumed 
intention  of  the  legislature."     22d  Wis.  Rep.,  147. 

This  statute  had  been  construed  first  in  Pennsylva- 
nia, and  again  in  Ohio.  With  knowledge  of  that,  our 
legislature,  in  framing  its  code  of  procedure,  selected 
this  very  provision,  and  adopted  it  aa  a  part  of  our 
judicial  policy  in  preference  to  the  provisions  of  the 
statutes  of  the  other  states,  presumably  because  they 
were  satisfied  with  this  law  as  it  had  been  construed 
and  administered  in  the  parent  state. 

I  purposely  refer  to  the  above  mentioned  section  of 
the  statute  as  the  source  of  all  liens  by  virtue  of  judg- 
ments rendered  in  the  district  courts  of  this  state,  for 
I  do  not  think  it  will  be  seriously  contended  that  such 
judgments  create  any  lien,  before  execution  levied,  by 
virtue  of  the  common  law.  While  I  say  this,  I  am 
aware  that  many  cases  can  be  found  in  which  courts 
speak  of  the  common  law  as  regulating  the  liens  of 
judgments,  etc.  But  it  may  be  said  truthfully,  that 
the  words  "common  law**  have  often  been  used  very 
loosely,  as  well  by  courts  as  by  text  writers,  and  have 
often  been  pressed  into  th«  service  as  authority  for  any 
proposition  for  which  the  writer  is  wanting  in  statu- 
tory enactment  By  the  common  law,  only  goods, 
chattels,  and  profits  of  lands  could  be  taken  on  execu- 
tion. Johnson  v.  Hahn^  4  Neb.,  139-144,  and  authori- 
ties there  cited.     2  Roll,  Abr.,  475.   2  Bac.,  Abr.,  686. 

Mr.  Justice  Daniel,  of  the  supreme  court  of  the 
United  States,  says:  "Thus  we  find  it  laid  down  by 
compilers  and  by  commentators  upon  the  law  of  Eng- 
land, that  the  lien  of  judgment?  upon  lands  in  that 
country  was  created  by  the  statute  de  mercatoribuSy  also 
styled  the  statute  of  Acton  Burnell,  11th  of  Ed.  I,  and 
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by  Statute  of  Westminster  2d^  18th  Ed.  I,  cap.  18/' 
etc.    Snead  v.  McOouUy  12  How.,  414. 

Blackstone  informs  us  that  the  municipal  law  of 
England  may  with  sufficient  propriety  be  divided  into 
two  kinds:  the  lexnm  scripta,  the  unwritten  or  com- 
mon law;  and  the  lex  scriptay  the  written  or  statute 
law.     1  Black.  Com.,  sec.  8. 

Accordingly,  while  we  have  to  some  extent  adopted 
the  common  law  of  England  as  the  law  of  this  state, 
we  have  not  adopted  the  lex  scripta  or  statute  law  of 
that  country.  Section  1,  chapter  10,  General  Statutes, 
p.  159.  Therefore,  as*  I  view  it,  we  must  look  alone 
to  our  statute  as  we  have  borrowed  it  from  the  state  of 
Ohio,  together  with  whatever  construction  it  had  re- 
ceived there  as  well  as  here,  for  our  understanding  of 
the  law  of  judgment  liens.  While  it  may  be  doubted 
whether  the  construction  of  this  law  necessarily  arose 
in  the  case  of  FiUey  and  Hopkins  v.  Duncan^  1  Neb., 
134,  yet  it  cannot  be  denied  but  that  it  was  proper  to 
be  considered  by  the  court  in  that  case,  or  that  it  'was 
considered  and  squarely  decided.  I  think  it  equally 
true,  that  that  decision  met  the  approval  of  the  bar  and 
people  of  the  state.  All  real  estate  transactions  in  the 
state  for  a  period  of  ten  years  have  been  made  in  view 
of  it  as  the  settled  law  of  the  land;  and  I  think  it  un- 
fortunate that  its  authority  should  have  been  impaired. 
In  view  of  this  question,  as  in  many  others,  it  does  not 
matter  so  much  how  the  law  is  settled,  just  so  it  is  set- 
tled on  a  permanent  basis;  and  believing  as  I  do  that 
the  above  views  must  ultimately  prevail  in  this  state, 
I  would  like  to  see  this  court  return  to  them  at  the 
first  opportunity. 

JUDGMSNT  BBVEBSBD. 
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Geobge  J.   St.  Louis,  plaintiff  in  brbor,  v.  The 
State  of  Kebbasea,  defendant  in  bbbob. 

1«  Practice:  xbbob:  incompxtxkt  xyidekcx.  If  a  witness 
for  the  prosecution  in  answer  to  a  proper  question  give  imma- 
terial testimony  prejudicial  to  the  prisoner,  which  on  objection 
is  promptly  excluded  from  the  consideration  of  the  jury,  this  is 
not  ground  for  reyersing  the  judgment. 

2.  ;    INCOMPETENT  QUESTioir.    Neither  is  the  mere  asking 

of  a  question  calling  for  incompetent  evidencei  but  not  an- 
swered, any  ground  of  error. 

8b  Evidence :  motive  to  commit  crime.  On  the  trial  of  a  hus- 
band for  the  murder  of  his  wife,  evidence  of  his  improper  devo- 
tion to,  and  criminal  intercourse  with,  another  woman,  both 
before  and  immediately  after  the  commission  of  the  alleged 
offense,  is  admissible  as  tending  to*  show  a  motive  to  commit 
the  crime. 

« 

4>  Petit  Juror:  qualification.  If  a  juror  on  his  voir  dire 
examination,  in  a  case  depending  upon  circumstantial  evidence, 
answer  that  his  convictions  are  such  as  would  preclude  him 
from  returning  a  verdict  of  guilty,  where  the  punishment 
would  be  death,  it  is  good  ground  of  challenge  for  cause  on  the 
part  of  the  state. 

6.  ^—^— :    .    On  a  trial  for  murder  in  the  first  degree  the 

state  is  entitled  to  a  jury  who  can  conscientiously,  if  the  evi- 
dence warrant  it,  return  a  verdict  which  will  subject  the 
offender  to  the  extreme  penalty  of  the  law. 

d  Separation  of  Jury  in  a  Capital  Case.  By  section  484 
of  the  criminal  code,  the  jury  may,  even  in  a  capital  case,  in 
the  discretion  of  the  presiding  judge,  be  permitted  to  separate 
during  the  trial  up  to  the  time  the  case  is  finally  submitted  to 
them. 

7.  .  And  in  case  of  such  separation  of  the  jury,  in  the  ab- 
sence of  an  affirmative  showing  in  the  record  to  the  contrary, 
it  wijl  be  presumed  that  the  required  admonition  by  the  court 
as  to  their  duty  while  sq)arated  was  given. 

8.  New  Trial:    newly  discovered  evidence.    It  is  a  general 

rule,  applicable  in  capital  as  well  as  in  other  cases,  that  a  new 
trial  will  not  be  grauted  on  the  ground  of  newly  discovered 
evidence  where  such  evidence  would  be  cumulative  merely. 
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9.  ,:     .     In  an  application  for  a  new   trial  on  tbi« 

^ound,  the  statute  expressly  requires  the  applicant  to  show 
that  the  newly  discoyered  evidence  could  not  with  reasonable 
diligence  have  been  discovered  and  produced  at  the  trial. 

10.  Evidence:  certainty  of  proof  in  criminal  trials.  To 
warrant  a  verdict  of  guilty  in  a  criminal  case  it  is  not  required 
that  the  jury  be  convinced  of  the  prisoner's  guilt  ^^ beyond'^ 
a  moral  certainty,  but  it  is  enough  if  they  are  convinced  of  his 
guilt  to  a  moral  certainty. 

11.  Weight  of  Eyidenoe.  It  is  not  error  to  charge  the  jury  that 
"  absolute,  unequivocal,  mathematical  certainty  of  proof  is  not 
required''  on  a  criminal  trial. 


12.    .    It  is  not  error  to  charge  the  Jury  in  effect  that  in 

determining  the  weight  of  evidence  upon  any  given  point  in 
the  case,  they  are  not  required  to  give  equal  weight  to  the  tes- 
timony of  each  witness,  but  only  such  weight  as,  under  all 
the  circumstances,  they  believe  him  entitled  to. 

18.    :    testimony  of  prisoner.    The  interest  which  a  wit- 


ness has  in  the  result  of  a  trial  may  always  be  shown  as  affect- 
ing the  value  of  his  testimony ;  and  it  is  not  error  for  the  court, 
in  referring  to  the  testimony  of  the  prisoner  given  in  his  own 
behalf,  to  tell  the  jury  that  they  were  "  at  liberty  to  consider 
the  great  interest  which  he  has  in  the  result." 

14.  Instruotions :  how  considered.  The  true  meaning  and 
effect  of  instructions  are  not  to  be  determined  by  the  selection 
of  detached  parts  thereof,  but  by  considering  all  that  is  said  on 
each  particular  subject  or  branch  of  the  case. 


16.  :  INSTRUCTIONS  MUST  BE  APPLICABLE  TO  THE  EVI- 
DENCE. It  is  not  ^rror  to  refuse  an  instruction,  although  cor- 
rect as  an  abstract  proposition,  which  is  not  applicable  to  the 
evidence  before  the  jury.  Neither  is  it  error  to  refuse  instruo- 
tions where  others  of  substantially  the  same  import  have  been 
given. 

Plaintiff  in  error  was  indicted  at  the  October  tettn, 
A.D.  1877,  of  the  district  court  for  Dodge  county,  for 
the  murder  of  his  wife  by  poison  on  the  thirtieth  day 
of  May  previous.  He  was  put  upon  trial  there  on  the 
fifth  day  of  February,  18.78,  but  the  jury  did  not  agree 
upon  a  verdict  and  were  discharged.  The  cause  was 
then  taken  upon  change  of  venue  to  Saunders  county, 
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where  a  trial  was  had  in  April,  1878,  a  verdict  of  mur- 
der in  the  first  degree  returned  against  the  plaintiff  in 
error,  and  the  date  of  execution  of  the  sentence  of 
death  fixed  for  September  20, 1878.  Having  sued  out 
this  writ  of  error,  the  execution  of  the  sentence  was 
suspended,  until  upon  the  afiEirmation  of  the  judgment 
below,  Friday,  April  18,  1879,  was  fixed  by  this  court 
as  the  date  for  the  execution  of  said  sentence. 

The  record  brought  here,  is  very  voluminous,  con- 
sisting of  over  fifteen  hundred  pages  of  manuscript, 
and  it  would  not  be  practicable  to  state  even  its  sub- 
stance. There  is,  in  the  opinion,  a  review  and  sum- 
mary of  the  testimony,  as  well  as  comments  upon 
exceptions  to  instructions  given  to  the  jnry,  upon  the 
trial  below,  sufficient  to  an  understanding  of  the  points 
passed  upon  and  decided  by  this  court 

jK  F.  Gray  and  W.  A.  Gray^  for  plaintiff  in  error. 

1.  The  district  attorney  should  have  been  confined 
to  the  inquiry  as  to  whether  the  juror's  opinions  were 
such  as  to  preclude  him  from  finding  the  accused  guilty 
of  an  offense  punishable  with  death.  State  v.  Arnold^  12 
Iowa,  479.  Ckmu  v.  BuzzeU^  16  Pick,  163.  One  of 
these  jurors  might  have  conscientious  convictions, 
*^under  some  circumstances,  on  the  circumstance  of 
evidence  alone."  What  good  intelligent  man  might 
not?  The  other  "would  want  to  be  well  satisfied,*' 
would  want  to  be  "perfectly  satisfied.''  Have  we  a 
right  to  hang  men  without  the  jury  being  well  satis- 
fied— ^perfectly  satisfied— of  the  guilt  of  such  men?  I 
especially  call  the  attention  of  the  court  to  the  fact  that 
neither  of  these '  jurors  answered,  nor  was  there  any 
evidence  at  all  to  the  effect  that  "his  opinions  are 
such  as  to  preclude  him  from  finding  the  accused  guilty 
of  an  offense  punishable  with  death,"  as  required  by 
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the  third  subdivision  of  section  468  of  the  criminal  code. 
A  juror  is  not  subject  to  this  challeng'e  until  his  an- 
swers shall  have  brought  him  within  the  statute.  His 
opinions  must  be  such  as  to  preclude  him  from  finding 
the  accused  guilty  of  an  offense  punishable  with  death. 
Oommonwealth  v.  Webster,  6  Cush.,  295.  People  r.  Wil- 
son,  8  Parker  Crim.  R.,  199.  Atkins  v.  State^  16  Ark., 
568.  People  v.  Steward,  7  Cal.,  140.  State  v.  Arnold,  12 
Iowa,  479. 

2.  There  were  some  eight  days  consumed  in  the  trial 
before  the  jury,  and  during  this  time  there  were  eight 
several  adjournments  of  the  court  over-night,  and  one 
over  Sunday,  and  for  aught  that  appears  in  the  record 
the  jury  were  not  put  in  the  charge  of  a  sworn  officer 
during  these  adjournments,  nor  were  they  admonished 
by  the  court  as  required  by  section  484  of  the  criminal 
code.  The  supreme  court  cannot,  by  intendment,  sup- 
ply any  material  proceeding  which  is  entirely  omitted, 
and  these  proceedings  are  fatally  erroneous.  Janes  v. 
State,  2  Blackford,  475.  Finke  v.  Hall,  8  Johnson,  487. 
Beekman  v.  Wright,  11  Johnson,  442.  Dodge  v.  People, 
4  Neb.,  220.  BurUy  v.  State,  1  Neb.,  886  (opinion  of 
Mason,  0.  J.,  on  page  801). 

8.  The  evidence  of  Mrs.  Ryan  was  discovered  after 
the  trial  and  verdict,  and  it  could  not  have  been  dis- 
covered with  reasonable  diligence  before;  'and  under 
the  fifth  subdivision  of  section  490  of  the  criminal  code 
it  was  error  to  refuse  a  new  trial  for  this  reason.  Gard- 
ner V.  Mitchell,  6  Pick.,  116.  Baker  v.  French,  18  Verm., 
460.  Waller  v.  Graves,  20  Conn.,  805.  Cochran  v.  Amr 
mm,  16  Dl.,  816. 

4.  The  court  erred  in  giving  its  instruction  num- 
bered 28.  Breen  v.  The  People,  4  Park.,  Crim.  R.,  880. 
Com.  V.  Webster,  5  Gush.,  820.  And  in  its  instruction 
numbered  29,  when  the  proof  is  equivocal,  the  jury 
should  not  convict.     There  must  be  unequivocal  cer- 
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tainty  of  the  defendant's  gnilt  to  warrant  a  conviction. 
Caw  V.  The  PeopU,  8  Neb.,  857.  U.  S.  v.  IkmglasSy  2 
Blatchford,  207.     U.  S.  v.  MorUn,  2  McLean^  266. 

5.  It  is  error  for  the  judge  to  intimate  to  the  jury 
that  a  material  witness  for  the  accused  has  great  inter- 
est in  the  result  of  the  action.  LeUgett  v.  Markham^  67 
Ga.,  18. 

M.  B.  Reese,  district  attorney,  and  TT.  A.  Marlow  for 
the  State. 

1.  Conscientious  scruples  entertained  by  a  person 
against  capital  punishment,  if  so  great  as  to  affect  his 
verdict  in  cases  where  the  evidence  is  circumstantial,  is 
sufficient  reason  to  sustain  a  challenge  for  cause,  even 
though  such  conscientious  scruples  would  have  no 
effect  upon  his  verdict  in  a  case  where  the  evidence 
was  direct.  This  was  so  decided  by  the  court  in  Gates 
V.  People,  14  111.,  488. 

2.  The  whole  scope  of  the  case  shows  ample  evi- 
dence to  sustain  the  verdict  The  symptoms  and  post 
mortem  appearances  are  consistent  with  arsenical  poi- 
soning, and  the  finding  of  the  arsenic  by  Prof.  Haines, 
in  large  quantities,  some  of  it  in  an  absolved  condition, 
some  in  its  free  state,  and  some  glued  down  to  the  in- 
ner coatings  of  the  stomach  by  an  exudation  of  coagu- 
lated lymph,  showing  vital  action  of  the  blood.  The 
motive,  opportunity  of  the  accused,  and  subsequent 
conduct  all  show  clearly  his  guilt 

8.  Instruction  No.  28,  given  by  the  court  on  its 
own  motion,  is  a  correct  definition  of  a  reasonable 
doubt,  and  when  taken  in  connection  with  the  instruc- 
tion which  followed  (No.  24)  is  a  clear,  concise  and  dis- 
tinct definition,  and  defines  reasonable  doubt  in  such 
a  plain  and  comprehensive  manner  as  would  convey  to 
the  mind  of  any  competent  juror  its  true  meaning. 
Instruction  29,  taken  as  a  whole,  is  a  true  exposition 
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of  the  law  on  this  subject.  Instruction  86  was  cer- 
tainly favorable  to  the  accused,  as  the  only  evidence  to 
which  the  instruction  could  at  all  apply  was  to  the  tes- 
timony of  the  physicians,  who,  by  the  cross-examination 
of  counsel  for  the  accused,  showed  that  they  were  on 
unfriendly  terms  with  accused;  and  this  instruction 
was  in  effect  saying  to  the  jury  that  position  contended 
for  by  counsel  for  accused,  that  full  credence  should 
not  necessarily  be  given  to  such  testimony,  to  be  cor- 
rect; there  was  no  other  testimony  to  which  it  could 
at  all  have  any  reference,  and  hence  instead  of  being 
injurious  to  accused,  was  for  his  benefit.  Instruction 
68  was  correct,  even  standing  alone;  but  when  taken 
in  connection  with  all  the  others,  is  a  true  explanation 
to  the  jurors  of  their  duty,  and  in  no  way  could  tend 
even  to  confuse  their  minds  regarding  their  duty,  in 
giving  the  accused  the  benefit  of  any  reasonable  doubt 
Instruction  52,  57,  58,  and  all  the  other  instructions 
complained  of,  we  do  not  think  subject  to  the  objec- 
tions interposed. 

Lake,  J. 

Ko  foundation  was  laid  either  in  the  original  or  the 
supplemental  motion  for  a  new  trial  for  reviewing  any 
question  decided  by  the  district  court  upon  the  admis- 
sion or  rejection  of  evidence.  Nevertheless,  in  view 
of  the  great  importance  of  the  case,  we  have  carefully 
examined  the  record  as  to  the  several  rulings  com- 
plained of  in  these  particulars,  and  fail  to  discover  any 
just  cause  for  complaint  on  the  part  of  the  prisoner. 

In  this  connection  we  will  refer  to  certain  items 
specially  mentioned  in  the  brief  of  counsel  as  being 
prejudicial  to  the  prisoner.  The  first  is  the  answer  of 
Dr.  Crabbs,  the  coroner,  to  a  question  put  to  him  by 
the  district  attorney  as  to  what  notice  he  had  of  the 
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death  of  Mrs.  St.  Louis  before  holding  the  inquest,  in 
which  he  said:  "I  received  notice  by  petition  with 
twenty-eight  signers."  We  do  not  see  how  this  an- 
swer of  itself  could  have  been  in  the  least  prejudicial. 
But,  admitting  its  immateriality,  as  claimed  on  behalf 
of  the  prisoner  at  the  time,  it  was  promptly  excluded 
from  the  jury,  as  was  also  the  petition  itself  when  sub- 
sequently offered  in  evidence  on  behalf  of  the  prose- 
cution. 

Complaint  is  also  made  of  the  testimony  of  the  wit- 
ness Kief,  who  was  called  by  the  state,  which  tends 
very  strongly  to  show  improper  if  not  even  criminal 
intercourse  between  the  prisoner  and  a  Mrs.  Bloomer, 
who  then  resided  in  Fremont.  This  testimony  was 
clearly  admissible,  and,  taken  in  connection  with  that 
of  other  witnesses,  and  especially  when  viewed  in  the 
light  of  the  vile  and  lascivious  letter  written  to  this 
woman  by  the  prisoner  himself  while  incarcerated 
under  suspicion  of  having  poisoned  his  wife,  furnishes 
a  pretty  reliable  clew  to  the  motive  by  which  he  may 
have  been  actuated  in  the  commission  of  the  crime. 
As  tending  to  show  a  motive  in  the  commission  of  the 
offense  charged,  at  was  proper  evidence  for  the  consid- 
eration of  the  jury. 

Again,  it  being  disclosed  by  the  cross-examination 
of  Dr.  Abbott,  one  of  the  state's  witnesses,  that,  pro- 
fessionally, he  was  not  on  friendly  terms  with  the  pris- 
oner, on  his  re-examination  he  was  asked  by  the  dis- 
trict attorney  whether  the  sole  reason  of  such  unfriend- 
liness to  the  prisoner  were  not  the  fact,  "that  he  has 
pretended  by  a  forged  diploma  to  be  a  graduate  of  a 
medical  college,  which  you  afterwards  found  to  be 
false."  Although  this  question  was  not  answered,  an 
objection  to  it  on  the  ground  of  incompetency  having 
been  sustained,  still  it  is  urged  that  the  mere  asking 
of  it  was  so  well  calculated  to  prejudice  the  minds  of 
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the  jury  against  the  prisoner  that  a  new  trial  should 
be  granted.  That  the  question  was  clearly  incompe- 
tent there  can  be  no  doubt,  and  a  prompt  rebuke  of 
the  attorney  propounding  it  would  not  have  been  out 
of  place.  But  to  hold  the  question  a  sufficient  reason 
for  a  reversal  of  the  judgment,  even  had  it  been  spe- 
cially urged  in  the  motion  for  a  new  trial,  would  be  go- 
ing farther  in  favoring  one  on  trial  for  crime  than  any 
court  has  yet  gone,  and,  moreover,  would  be  most  un- 
reasonable.    We  cannot  so  hold. 

The  record  shows  that  R.  L.  Roberts  and  C.  J. 
Whipple  were  called  to  serve  as  trial  jurors  in  the 
case,  and  that,  on  the  challenge  of  the  district  attorney, 
they  were  both  rejected  on  the  ground  of  incompetency. 
Their  rejection  is  now  assigned  for  error. 

Roberts  was  first  interrogated,  and  showing  himself 
duly  qualified  to  serve  as  a  juror  in  all  other  respeicts, 
this  question  was  put  to  him  by  the  district  attorney, 
"I  will- ask  you  the  question  again,  whether  or  not  in 
a  case  depending  upon  circumstantial  evidence  your 
convictions  are  such  as  would  preclude  you  from  re- 
turning a  verdict  of  guilty,  if  the  punishment  would 
be  death  ? " 

Answer.     "  Yes,  sir,  it  would.'* 

And  in  response  to  two  other  questions  ot  similar 
import  substantially  the  same  answers  were  made. 

This  examination  clearly  established  the  disqualifica- 
tion of  the  juror  to  sit  in  the  case.  His  conscientious 
convictions  would  have  prevented  him  from  agreeing 
to  a  verdict  of  guilty,  although  the  evidence,  under  the 
law,  were  such  as  to  absolutely  require  him  to  do  so. 
On  a  trial  for  murder,  as  in  all  other  trials,  both  par- 
ties to  the  suit  are  entitled  to  a  jury  composed  of  fair- 
minded,  conscientious  men.  And  their  conscientious- 
ness should  be  directed  to  the  support  of  the  laws, 
and  not  to  their  overthrow.  The  state,  on  such  trial,  is 
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entitled  to  a  jury, who  can  conscientiously,  if  the  evi- 
dence warrants  it,  return  a  verdict  which  will  subject 
the  offender  to  the  extreme  penalty  of  the  law.  And 
what  we  have  said  as  to  the  rejection  of  this  juror  will 
apply  as  well  to  that  of  Whipple.  He  showed  by  his 
examination  that  he  was  conscientiously  opposed  to 
the  complete  enforcement  of  the  law  applicable  to  the 
case  in  which  he  was  called,  and  it  would  have  been 
sheer  folly  to  have  permitted  him  to  remain  on  the 
panel. 

The  second  point  urged  in  argument  is,  that  during 
the  several  adjournments  of  the  court  from  day  to 
day,  while  the  trial  was  in  progress,  the  jury  were  not 
kept  in  charge  of  a  sworn  officer,  nor  admonished  as 
to  their  duty  while  separated,  as  the  statute  directs. 
That  this  matter  was  not  noticed  in  the  motion  for  a 
new  trial  would  be  a  sufficient  reason  for  our  refusal 
to  consider  it.  We  will  say,  however,  that  while  it  is 
the  usual  and  perhaps  the  better  practice  in  most  cap- 
ital cases  thus  to  keep  the  jury  together,  there  is  no 
provision  of  our  criminal  code  requiring  it  to  be  done. 
On  the  contrary,  section  484  expressly  provides  for 
such  separations  up  to  the  time  when  the  case  is  finally 
submitted ;  and  whether  they  shall  be  permitted  or  not 
in  any  given  case  is  left  to  the  discretion  of  the  presid- 
ing judge.  But  even  if  separations  were  not  permis- 
sible, there  is  nothing  before  us  to  show  that  any  oc- 
curred. Separations  of  the  jury,  and  the  admonition 
required  when  they  are  permitted,  are  Hot  necessarily 
a  part  of  the  record  of  a  case,  nor  can  they  properly 
become  so  except  some  question  be  raised  respecting 
them  in  the  trial  court,  and  preserved  by  bill  of  ex- 
ceptions, showing  affirmatively  the  act  or  omission  com- 
plained of;  the  rule  in  such  cases  being,  that  when- 
ever the  factB  stated  are  consistent  with  the  duly  of  the 
court,  and  nothing  is  shown  to  establish  a  contrary 
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theory,  the  presumption  will  be  that  the  court  acted 
properly.     FilUon  v.  The  State^  5  Neb.,  861. 

The  next  matter  urged  upon  our  attention,  as  ground 
for  a  new  trial,  is  the  alleged  newly  discovered  testi- 
mony of  Catharine  Ryan,  which  it  is  claimed  would 
contradict  an  important  witness  called  by  the  state, 
and  support  the  prisoner  in  his  testimony  as  to  a  some- 
what material  circumstance.  Mrs.  Elwood,  the  wife 
of  one  of  the  attending  physicians,  assisted  in  caring 
for  Mrs.  St.  Louis  most  of  the  time  during  the  last 
two  days  of  her  sickness.  She  testified  that  on  the  af- 
ternoon of  the  day  preceding  her  death,  Mrs.  St.  Louis 
requested  the  prisoner  "  to  give  her  something  to  prevent 
the  vomiting  and  retching  coming  back."  To  this  re- 
quest she  says  the  prisoner  answered,  "Yes,  Mary  ,1 
have  a  powder  prepared  for  you,  I  prepared  it  while 
you  were  asleep,  and  will  give  it  to  you  now."  That 
thereupon  he  stepped  to.  a  sewing  machine  standing  in 
an  adjoining  room,  picked  up  aglass  of  water  and  spoon, 
and  gave  his  wife  a  powder,  at  the  same  time  giving 
witness  to  understand  that  it  was  magnesia.  In 
his  testimony  the  prisoner,  while  admitting  the  giv- 
ing of  a  powder  at  the  time  stated  by  Mrs.  El- 
wood, declared  he  did  not  get  it  from  the  sewing 
machine,  but  from  a  paper  of  magnesia  standing 
on  a  cupboard  shelf  in  the  kitchen.  From  the  affi- 
davit of  Mrs.  Ryan  it  appears  she  would  swear  sub- 
stantially that  at  the  time  in  question  she  was  at 
work  in  the  kitchen,  washing  dishes.  That  the  pris- 
oner took  a  spoon  from  the  spoon-holder,  went  to  the 
cupboard  in  the  kitchen  and  filled  it  from  a  paper  of 
magnesia  which  she  had  noticed  standing  on  the  shelf 
for  several  days.  That  after  giving  the  magnesia  to 
his  wife  he  returned  the  spoon  to  her  to  be  washed. 

It  might  be  a  sufficient  answer  to  this  proposed  tes- 
timony, to  say  that  it  would  be  cumulative  merely.  In 
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such  case  the  general  rule  is  that  a  new  trial  will  not 
be  granted  on  account  of  it  Loeffner  v.  The  State,  10 
Ohio  State,  598.  Scqfidi  v.  Brawrij  7  Neb.,  221.  It 
would  be  but  a  repetition,  in  substance,  of  what  St. 
Louis  has  himself  testified  to  already,  and  in  addition 
to  this  factj  we  do  not  think  its  production  could  pos- 
sibly change  the  result.  But,  aside  from  all  this,  it  is 
not  shown  that  the  least  diligence  was  exercised  before 
the  trial  in  ascertaining  what  Mrs.  Ryan  would 
swear  to,  with  the  view  of  calling  her  as  a  witness. 
The  prisoner  must  have  known  what  Mrs.  Elwood 
would  say  on  this  point,  for  she  had  testified  against 
him  on  a  former  trial  of  the  case.  He  knew  also  that 
Mrs.  Ryan  was  in  his  house  at  the  time  referred  to, 
and  it  would  seem  that  common  diligence  would 
have  prompted  an  enquiry  of  her  as  to  whether  she 
had  heard  or  seen  anything  while  there  that  could 
possibly  advantage  him.  Furthermore,  the  statute 
authorizing  new  trials  on  this  ground  expressly  re- 
quires  the  applicant  to  show  that  the  newly  discovered 
evidence  "  could  not,  with  reasonable  diligence,  have 
been  discovered  and  produced  at  the  trial."  Section 
490  criminal  code.  FiUion  v.  The  State,  5  Neb.,  851. 
Heady  v.  Fishbum,  8  Neb.,  268. 

We  will  next  refer  to  such  of  the  instructions  to  the 
jury  as  seem  to  be  relied  on  as  ground  of  error.  It  is 
contended  that  the  prisoner  was  prejudiced  by  the  ex- 
planation given  of  the  term  "reasonable  doubt,"  as 
embodied  in  the  twenty-third  instruction,  in  these 
words:  "A  reasonable  doubt  is  one  which  exists  in 
the  mind  of  a  reasonable  man  after  giving  due  weight 
to,  all  the  evidences,  and  such  as  leaves  the  mind  in  a 
condition  in  which  it  is  not  honestly  satisfied,  and  not 
convinced  beyond  a  moral  certainty  of  the  guilt  of  the 
accused."  While  this  definition  is,  we  think,  open  to 
criticism,  it  is  certainly  very  fiu*  from  being  prejudicial 
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to  the  prisoner.  By  it  the  jury  were,  in  eflfect,  given 
to  understand  that  before  they  could  legally  convict 
the  accused  they  must  be  satisfied  beyond  a  moral  cer- 
tainty of  his  guilt  This  was  exacting  a  higher  degree 
of  certainty  in  the  proof  of  guilt  than  the  law  requires. 
It  is  enough  to  warrant  a  verdict  of  guilty  if  the  jury 
are  convinced  to  a  moral  certainty  of  the  truth  of  the 
charge.  This  instruction  therefore  was  more  favora- 
ble to  the  prisoner  than  in  strictness  it  ought  to  have 
been,  and  he  has  no  reason  to  complain. 

The  twenty-ninth  instruction  was  also  excepted  to. 
It  was  in  these  words:  "Absolute,  unequivocal,  posi- 
tive certainty  is  not  required  in  any  case.  Mere  spec- 
ulation or  contingent  doubt  may  be  found  in  connec- 
tion with  almost  all  human  affairs.  Absolute,  une- 
quivocal, mathematical  certainty  is  rarely  attainable, 
and  this  would  be  a  degree  of  perfection  not  required 
of  the  jury  by  the  laws."  Perhaps  there  is  a  greater 
and  more  dangerous  display  of  adjectives  indulged  in 
here  than  was  necessary,  or  even  advisable,  but  we  do 
not  think  there  is  any  reason  to  suppose  that  the  jury 
were  at  all  misled  thereby,  especially  when  taken  in 
connection  with  other  portions  of  the  charge,  in  which 
the  degree  of  proof  necessary  to  a  conviction  was  spe- 
cially and  carefully  commented  on.  And  as  to  the 
use  of  the  word  unequivocal,  to  which  exception  is  par- 
ticularly taken,  we  can  see  no  objection  to  it  in  this 
connection.  The  object  of  the  instruction,  taken  in 
connection  with  several  others  of  similar  import,  evi- 
dently was  to  impress  the  minds  of  the  jury  with  the 
impropriety  of  indulging  in  unreasonable,  captious 
doubts,  as  is  not  unfrequentiy  done,  in  order  to  escape 
the  legitimate  effect  of  morally  satisfactory  evidence. 
The  proof  of  guilt  may  not  be  unequivocally  certain, 
and  still  be  morally  satisfacto^  and  convincing,  which 
is  all  that  the  law  requires. 
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Error  is  charged  in  the  thirty-sixth  instruction,  where 
the  jury  were  tolcT  that,  "In  determining  upon  the 
weight  of  evidence  upon  any  point  in  the  case "  they 
were  "  not  required  to  give  equal  weight  to  the  testi- 
mony of  each  witness."  There  was  no  error  in  this. 
Taken  together  with  what  immediately  follows  in  the 
some  instruction,  it  was  ,but  the  statement  of  a  funda- 
mental principle  in  the  law  of  evidence,  that  only  such 
degree  of  credit  should  be  accorded  to  each  individual 
witness  as,  under  all  the  circumstances,  the  jury  be- 
lieve him  entitled  to. 

The  fifty-second  instruction,  or  paragraph  of  the  in- 
structions, is  objected  to.  Referring  to  the  theory  of 
the  prisoner's  counsel,  that  if  arsenic  were  found  in  the 
viscera  of  the  deceased  it  had  been  put  there  after 
death,  the  judge  said:  ^"But  on  the  contrary,  if  you 
believe  such  proposition  to  be  in  conflict  with  the  evi- 
dence of  the  case,  you  would  be  justified  in  disregard- 
ing the  same  and  in  removing  such  theory  from  fur- 
ther consideration."  In  deciding  upon  the  propriety 
of  this  instruction  it  must  be  borne  in  mind  that  in 
this  immediate  connection  the  jury  were  told  that,  "  J£ 
the  evidence  on  this  point  creates  a  reasonable  doubt 
in  your  minds  of  the  guilt  of  the  defendant "  he  "  would 
be  entitled  to  the  benefit  of  such  doubt."  And  that  if 
they  were  "not  satisfied  beyond  a  reasonable  doubt 
that  the  deceased  died  from  the  effect  of  arsenical  poi- 
son they  must  acquit  the  defendant."  We  see  nothing 
here  at  all  prejudicial  to  the  prisoner  or  of  which  he 
has  the  least  reason  to  complain,  and  the  charge  of 
error  is  entirely  unfounded. 

In  the  sixty-third  instruction  the  jury  were  told,  in 
substance,  that  if  they  found  the  indictment  "fully 
proven"  it  was  their  duty  to  convict  the  prisoner. 
Fault  is  found  with  the  words  fully  proven.  It  is  con- 
tended that  their  effect  was  to  take  "  from  the  jury  the 
29 
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essential  legal  qualification  of  reasonable  doubt,  and 
was  calculated  to  mislead  them."  We  regard  this  crit- 
icism as  entirely  unwarranted.  The  jury  were  told 
time  and  again  what  amount  of  evidence  was  necessary 
to  justify  a  conviction.  What  was  necessary  in  order 
to  fully  prove  the  offense  charged  was  so  frequently  and 
so  pointedly  presented  to  their  minds  by  the  court  that 
they  could  not  possibly  have  understood  these  words 
as  relieving  them  from  the  duty  of  requiring  the  proof 
of  all  the  material  allegations  of  the  indictment,  beyond 
ft  reasonable  doubt,  before  returning  a  verdict  of  guilty. 
The  true  meaning  and  effect  of  a  charge  to  a  jury  can- 
not be  ascertained  by  selecting  a  sentence  here  and  a 
line  or  a  word  there,  and  looking  to  them  alone,  but 
all  that  is  said  on  each  particular  subject  or  branch  of 
the  case  must  be  looked  to  in  order  to  reach  a  just  con- 
clusion respecting  it. 

It  is  insisted  that  by  another  instruction  the  court  in 
effect  told  "  the  jury  they  should  not  credit  the  testi- 
mony of  the  defendant  given  in  his  own  behalf."  This 
is  an  unjust  criticism  of  the  charge.  In  commenting 
on  the  right  of  the  jury  to  determine  the  degree  of 
credit  to  be  given  to  the  several  witnesses,  they  were 
told  that  while  by  the  law  of  this  state  the  accused 
was  a  competent  witness  for  himself,  still  they  were 
not  required  to  accept  his  testimony  as  being  abso- 
lutely true;  and  that  in  determining  the  degree  of 
credit  it  was  entitled  to,  they  were  "at  liberty  to  con- 
sider the  great  interest  which  he  has  in  the  result."  This 
was  all  very  proper.  The  interest  which  any  witness 
has  in  the  result  of  the  trial  may  always  be  shown  as 
affecting  the  value  of  his  testimony.  That  the  prisoner, 
whose  life  was  at  stake,  was  vitally  interested  in  the 
trial,  cannot  be  questioned;  and  it  was  not  error  for 
the  court  to  state  as  much  to  the  jury.  Not  only  were 
the  jury,  as  told  by  the  court,  "at  liberty  to  consider" 
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this  interest,  but  it  was  their  duty  to  do  so  in  deter- 
mining the  credit  to  be  given  to  the  prisoner's  testi- 
mony. 

There  are  several  other  objections  made  to  the  in- 
structions, in  the  brief  of  counsel,  but  they  are  gene- 
rally in  the  nature  of  technical  criticisms  of  detached 
sentences  rather  than  a  fair  discussion  of  the  whole 
charge  taken  together,  which  we  have  already  remarked 
is  not  the  proper  mode  of  examination.  There  is,  how- 
ever, a  general  complaint  of  unfairness  to  the  prisoner, 
and  that  a  large  portion  of  the  charge  is  "improperly 
argumentative,"  and  containing  an  "exhortation  to 
convict."  As  to  all  this  we  will  only  say  that  we  have 
read  and  re-read  the  entire  charge,  noticing  particu- 
larly the  passages  to  which  our  attention  was  specially 
directed  by  counsel,  and  believe  it  presents  the  law  of 
the  case  very  fully  and  fairly  to  the  minds  of  the  jury, 
and  in  as  favorable  a  light  to  the  prisoner  as  in  reason 
could  be  asked. 

As  to  the  several  instructions,  requested  on  behalf 
of  the  prisoner,  with  the  exception  of  the  eleventh, 
which  was  wholly  inapplicable  to  the  testimony,  they 
were  but  a  repetition,  in  substance,  of  what  were  given 
in  the  general  charge  prepared  by  the  court.  It  was 
not  error  therefore  to  refuse  them.  Clough  v.  The 
State,  7  Neb.,  820. 

Finally,  it  is  urged  that  the  verdict  is  unsupported 
by  the  evidence.  On  this  point  we  have  bestowed 
much  time  and  reflection  with  the  view  of  ascertaining 
whether  any  other  reasonable  conclusion  than  that  of 
the  prisoner's  guilt  could  possibly  be  reached.  An 
extended  discussioi^  of  the  evidence,  voluminous  as  it 
is,  would  not  be  in  place  here,  but  we  will  notice,  very 
briefly,  some  of  the  more  marked  features  of  the  case, 
which  we  think  the  testimony  clearly  establishes. 

The  first  reliable  account  that  we  have  of  the  last 
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sickness  of  Mrs.  St.  Louis  commences  some  eight  days 
before  her  death,  when  Dr.  Borglum  was  called  to  treat 
her.  It  is  conceded  that  whatever  medicines  she  took 
before  this  time  were  prescribed  by  her  husband,  the 
prisoner,  who  had  treated  her  for  several  days.  It  is  very 
clearly  shown,  that  from  the  time  Dr.  Borglum  was  call- 
ed, up  to  her  death,  the  deceased  had  many  of  the  more 
prominent  symptoms  usually  present  in  cases  of  arsen- 
ical poisoning.  She  had  "  cold  and  clammy  extremi- 
ties," an  "intense  burning  pain  through  the  chest," 
a  peculiar  "hacking  cough,"  most  violent  "vomiting 
and  retching,"  and  at  times  "  excessive  thirst."  In  the 
language  of  the  deceased  herself  to  one  of  the  wit- 
nesses who  called  to  see  her,  she  "  drank  a  great  deal, 
and  wanted  to  drink  all  the  time."  In  addition  to 
these  marked  peculiarities,  the  case  was  so  entirely  un- 
controllable by  the  use  of  the  usual  remedies  resorted 
to,  where  these  symptoms  are  the  result  of  natural  dis- 
eases, as  evidently  to  astonish  and  confound  the  two" 
physicians  then  in  charge  of  the  case.  Especially  was 
this  so  from  the  time  when  the  prisoner  administered 
the  powder  which  he  claimed  was  magnesia. 

We  have  also  a  post  mortem  examination,  conducted 
in  the  most  prudent  manner — ^the  removal  of  the  stom- 
ach, the  liver,  and  the  duodenum — and  a  subsequent 
analysis  by  a  most  able  and  accomplished  chemist  and 
toxicologist.  Professor  Haines,  of  the  Rush  medical 
college,  Chicago,  resulting  in  the  discovery,  in  these 
organs  alone,  of  over  nine  grains  of  white  arsenic,  of 
which  over  six  grains  were  in  the  stomach  and  duo- 
denum, to  say  nothing  of  the  quantity  that  must  neces- 
sarily have  become  absorbed  and  carried  by  the  blood 
into  other  parts  of  the  system.  That  this  quantity  of 
arsenic  was  found  in  these  organs,  that  it  was  admin- 
istered to  Mrs.  St.  Louis  during  life,  and  that  it  was 
sufficient  to  i^nd  did  cause  her  death,  are  propositions 


JAinJART  TERM,  1879.  421 


St.  Louis  T.  The  State. 


too  well  establislied  to  admit  of  any  doubt  whatever. 
But  Sid  the  prisoner  administer  it?  That  is  the  vital 
question.  The  jury  by  their  verdict  have  said  that  he 
did,  and  they  said  it  on  what  we  conceive  to  be  ample 
evidence  to  justify  that  conclusion.  There  has  not 
been  even  a  suggestion  that  the  deceased  took  this 
arsenic  of  her  own  volition.  Her  evident  desire  to 
live,  and  her  beseechment  of  her  husband  and  the 
other  physicians  for  something  to  alleviate  the  terrible 
"retching"  and  the  intense  "burning  pain,"  from  which 
she  was  suffering,  together  with  her  whole  conduct,  as 
exhibited  by  the  evidence,  forbid  such  a  suspicion  even. 
It  is  shown,  too,  that  the  only  persons  who  were  in  a 
situation  to  have  enabled  them  to  give  the  poison  were 
Dr.  Borglum,  Dr.  Elwood,  Mrs.  Elwood,  and  the  pris- 
oner. Drs.  Borglum  and  Elwood  both  give  a  clear  and 
doubtless  truthful  statement  of  their  prescriptions  and 
treatment  while  they  had  charge  of  the  case.  Mrs.  El- 
wood was  also  on  the  stand  as  a  witness.  She  was  a 
warm  personal  friend  of  the  deceased,  staying  with  her 
and  kindly  ministering  to  her  wants  most  of  the  time 
during  the  last  two  days  of  her  suffering.  There  is  not 
a  breath  of  suspicion  attaching  to  either  of  these  persons. 
It  is  certain  that  each  one  of  them  did  all  that  was 
possible  to  alleviate  her  distress  and  restore  her  to 
health.  And  it  is  through  the  watchful  care  of  Mrs. 
Elwood  that  the  administration  of  a  powder — which 
had  not  been  prescribed  by  either  of  the  physicians 
then  entrusted  with  the  conduct  of  the  case — ^by  the 
prisoner  was  detected.  Dr.  Elwood  coming  in  shortly 
after  this  powder  had  been  given  was  so  astonished  at 
the  changed  condition  of  his  patient,  whom  but  a  short 
time  before  he  says  he  left  apparently  better,  that  he  re- 
marked to  his  wife,  who  was  in  attendance,  "What 
have  you  been  giving  her?"  Mrs.  Elwood  answered, 
^*  I  haven't  been  giving  her  anything  except  what  you 
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left."  But  afterwards,  from  information  from  his  wife, 
Dr.  Elwood  said  to  the  prisoner,  "Doctor,  you  gave 
her  a  powder  while  I  was  gone.'*  To  which  he  an- 
swered, "  Yes,  I  gave  her  a  powder  of  magnesia.  She 
was  begging  me  to  give  her  something,  and  I  gave  her 
that,  thinking  it  would  be  as  harmless  a  thing  as  I 
could  give  her  until  you  came  back."  From  this  time 
the  patient  grew  rapidly  worse,  suffering  from  that  in- 
tense burning  pain  in  the  stomach  of  which  she  com- 
plained, until  the  next  day,  when  she  died. 

The  giving  of  this  powder  by  the  prisoner,  under 
the  circumstances,  together  with  the  violent  effects 
which  it  at  once  produced,  we  regard  as  very  strong 
evidence  against  him.  Dr.  Elwood  was  right  there  in 
the  town  at  the  time,  and  had  special  charge  of  the 
treatment  to  be  pursued.  He  had  stepped  out  of  the 
house  but  a  short  time  before  "  to  go  up  town,"  leaving 
medicines  of  his  own  prescription  to  be  given  while  he 
was  gone.  He  was  expected  back  every  moment,  accord- 
ing to  the  prisoner's  own  statement  to  his  wife,  when 
he  gave  this  powder,  which  he  had  prepared  "  while 
she  was  asleep."  This  evidently  was  the  fatal  dose. 
The  two  grains  and  over  of  pure  white  arsenic  found 
still  undissolved  in  the  stomach  of  the  deceased  con- 
firms this  belief. 

In  addition  to  this  we  have  strongly  criminating  evi- 
dence in  the  conduct  of  the  prisoner  soon  aft;er  his  ar- 
rest for  this  crime.  In  the  letter  written  by  him  to 
Mrs.  Bloomer,  before  alluded  to,  filling  some  five  pages 
of  legal  cap,  not  a  single  sentence  is  to  be  found  that 
would  be  expected  from  a  kind  and  affectionate  hus- 
band unjustly  charged  with  the  murder  of  his  wife. 
Much  of  it  is  devoted  to  foul  allusions  respecting  his 
intercourse  with  other  women  before  referred  to.  The 
bribery  of  the  magistrate,  before  whom  his  examina- 
tion was  to  take  place,  is  therein  distinctly  suggested 
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as  a  means  for  securing  an  acquittal.  And,  alluding 
probably  to  the  fact  that  arsenic  had  been  discovered 
in  the  viscera  by  the  analysis,  he  said :  "  The  mere 
finding  of  arsenic  is  no  proof  of  guilt  against  me,  be- 
cause they  can't  prove  that  I  gave  it,  and  I  can  prove 
that  she  didn't  die  of  poisoning."  But  in  all  of  this 
long  letter  there  is  not  one  single  expression  of  sorrow 
for  the  excruciating  suffering  and  untimely  death  of 
his  wife,  nor  a  single  manifestation  of  regret  for  the 
great  loss  to  himself  and  his  children. 

But  we  will  pursue  this  subject  no  further.  We  are 
satisfied  the  prisoner  has  had  a  fair  trial.  We  find  in 
the  record  no  error  prejudicial  to  him.  There  is  am- 
ple evidence  to  justify  a  verdict  of  guilty,  which  the 
jury,  on  their  oaths,  have  found,  and  when  we  have 
said  this  our  duty  is  discharged. 


JUDGMBNT  AFFIRMED. 


Pbbntis  D.  Chbnbt,  appellant,  v.  Joseph  C.  Ebbr- 

hardt  and  others,  appbllbbs. 

1.  Finding  of  Court  on  Questions  of  Fact:    how  tbeated 

IN  THS  suFBXMS  coxTRT.  In  cases  tried  to  the  court  without 
a  Jury,  the  finding  on  questions  of  fact  is  entitled  to  the  same 
respect  in  the  supreme  court,  on  appeal,  as  would  be  accorded 
to  the  verdict  of  a  jury  under  like  circumstances. 

2.  Usury:    loan  bt  aobht.    It  is  a  salutary  rule,  and  one  that 

should  be  rigidly  applied  in  all  proper  cases,  that  where  one 
who  is  intrusted  wiUi  the  business  of  loaning  money  exacts  for 
its  use,  either  directly  or  indirectly,  by  whatsoever  shift,  or 
device,  interest  in  excess  of  the  rate  permitted  by  the  statute, 
the  transaction  is  usurious  and  will  be  Judged  accordingly. 
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J,  JET.  Broody^  for  plaintiff,  appellant 
T.  B.  Stevenson^  for  defendants,  appellees. 
Laeb,  J. 

The  action  in  the  court  below  was  for  the  foreclosure 
of  a  mortgage,  and  resulted  in  a  general  finding  of  all 
the  equities  in  favor  of  the  defendant  Eberhardt,  who 
alone  had  answered,  and  a  judgment  in  pursuance 
thereof  dismissing  the  case.  The  plaintiff  has  brought 
the  case  here  by  appeal. 

The  defense  interposed  by  the  defendant  in  his  an- 
swer is,  in  substance,  that  the  entire  consideration  of 
the  several  notes  secured  by  said  mortgage  was  usuri- 
ous interest,  exacted  by  the  plaintiff  in  making  to  him 
a  loan  of  money.  It  is  alleged,  and  clearly  established 
by  the  proofe,  that  in  this  transaction  while  Eberhardt 
actually  obtained  only  $485.00,  he  gave  in  return  se- 
curities as  follows,  viz.:  One  note  payable  in  five 
years  for  $600.00,  and  five  interest  notes  for  $50.00 
each,  payable  in  one,  two,  three,  four,  and  five  years 
respectively,  and  all  secured  by  mortgage  on  the  real 
estate  in  question.  Also  five  other  notes  for  $35.00 
each,  payable  in  one,  two,  three,  four,  and  five  years 
respectively,  which  were  likewise  secured  by  a  second 
mortgage  on  the  same  premises;  thus  making  the 
actual  cost  to  the  borrower  for  the  money  obtained  by 
him  something  over  seventeen  per  cent  per  annum  for 
each  year  of  the  term  which  the  loan  had  to  run.  As 
to  these  facts  there  is  no  dispute. 

It  also  appears  that  the  $500.00  note  and  the  five 
$50.00  notes,  which  were  taken  nominally  to  one 
Byron  Murray,  have  been  fully  paid,  as  have  also  two 
of  the  $85.00  notes.  The  $35.00  notes  and  mortgage 
were  given  directly  to  the  plaintiff,  Prentis  D.  Cheney. 
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The  plaintiff  endeavors  to  maintain  the  legality  of 
this  loan  on  the  theory  that  he  was  employed  by  Eber- 
hardt  to  negotiate  it,  and  that  throughout  the  entire 
transaction  he  acted  solely  as  his  agent,  and  not  as  the 
agent  of  Murray,  from  whom  he  claims  to  have  ob- 
tained the  money,  after  much  effort  The  five  $35.00 
notes,  amounting  to  seven  per  cent  per  annum  for  the 
whole  term  of  the  loan,  he  claims  were  given  as  the 
agreed  compensation  he  was  to  receive  for  obtaining 
the  loan. 

It  must  be  admitted  that  the  transaction  was  so 
shaped,  and  hedged  about,  as  to  make  this  claim  ap- 
pear to  the  superficial  observer  somewhat  plausible ; 
but  we  think  enough  is  brought  to  light  to  show  very 
clearly  that,  even  if  the  money  received  by  Eberhardt 
had  come  from  Murray,  he  had  confided  the  business 
of  loaning  it  to  the  judgment  and  discretion  of  Cheney, 
holding  him  responsible  for  the  safety  of  its  invest- 
ment. This  much  we  think  is  plainly  inferable  from 
the  testimony  of  Cheney  himself.  He  says:  "I  gave 
Murray  my  personal  receipt  for  the  money,  binding 
myself  to  get  from  Eberhardt  the  notes  and  mortgage 
on  the  land,  and  the  abstract  of  title,  as  promised  in 
the  application,  and  deliver  the  same  to  Murray  as  soon 
as  possible,  or  to  return  the  five  hundred  dollars  in 
case  I  did  not  get  the  notes  and  security."  Again:  "I 
sent  the  five  hundred  dollars  to  Perkins  in  a  bank 
check,  to  be  handed  to  Eberhardt  when  the  security  was 
perfected,  and  abstract  of  title  furnished,  as  provided 
in  the  application."  This  man  Perkins  seems  to  have  ' 
been  the  confidential  go-between  through  whom  Che- 
ney transacted  that  part  of  the  business  done  in  Ne- 
braska.^ Cheney  testifies  further:  "I  strongly  urged 
Murray  to  accept  the  security  and  make  the  loan ;  and 
he  was  thereby  convinced  that  the  security  was  sufii- 
cient,  and  consented  to  make  the  loan."     *    *     *   "I 
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sent  Murray's  papers  to  him,  and  did  not  see  them 
again  for  three  years,  except  the  yearly  interest  notes, 
which  were  sent  to  me  for  collection,  they  having  been 
made  payable  at  my  office."  And  right  here  a  not  im- 
pertinent inquiry  is  suggested  by  this  testimony.  If 
Cheney  acted  solely  for  Eberhardt  as  he  claims,  and  not 
for  Murray,  why  were  these  yearly  interest  notes  made 
payable  at  his  office  in  Illinois,  and  several  hundred 
miles  from  Murray's  place  of  abode?  If  he  were  indeed 
the  agent  alone  of  Eberhardt,  then  this  man  Murray 
certainly  displayed  far  greater  confidence  in  him  than 
is  usually  reposed  by  one  business  man  in  the  agent  of 
another.  On  the  whole,  while  the  evidence  of  usury 
is  not  quite  as  conclusive  as  we  found  it  to  be  in  the 
case  of  Cheney  v.  Woodruffs  6  Neb.,  151,  still  we  think 
it  ample  to  support  the  finding  of  the  court  below, 
which  is  entitled  to  the  same  respect  here  as  would  be 
accorded  to  the  verdict  of  a  jury  under  like  circum- 
stances. Sei/mour  v.  Street^  5  Neb.,  86.  The  A.  ^  N. 
jR.  JR.  Co.  V.  Wdshbum^  Id.  117.  We  hold  it  to  be  a 
salutary  rule,  and  one  that  should  be  rigidly  applied 
in  all  proper  cases,  that  where  one  who  is  intrusted  with 
the  business  of  loaning  money  exacts  for  its  use,  either 
directly  or  indirectly,  by  whatsoever  shift  or  device, 
interest  in  excess  of  the  rate  permitted  by  the  statute, 
the  transaction  is  usurious,  and  will  be  judged  accord- 
ingly. Such,  in  efiect,  has  been  the  holding  of  this 
court  as  often  as  the  question  has  come  before  it 
Philo  V.  Butterfieldj  8  Neb.,  256.  Cheney  v.  WkUey  6 
Neb.,  261.     Cheney  v.  Woodruff,  6  Neb.  151. 

Judgment  affirmbd. 
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Mutual  Hail  Insurance  Co.  of  Wisconsin,  plaintiff 
IN  error,  v.   Charles  H.   Wilde,  defendant  in 

ERROR. 

1.  Insurance:  damages:  mode  of  assessment:  instruc- 
TION.  The  contract  of  insurance  provided  that  in  case  of  dam> 
age  to  the  property  insured  the  amount  thereof  should  be  ascer- 
tained by  three  appraisers,  to  be  appointed  by  the  agent  of  the 
company;  and  *^  in  case  the  appraisement  should  be  less  than  a 
twenty-fifth  part"  (of  the  value  of  the  crop)  "  no  claim  shall 
be  made  by  the  insured  upon  the  company,  and  the  insured  ha& 
to  pay  the  expenses  of  such  an  appraisement/'  And  it  wa» 
further  agreed  that  on  demand  of  tha  agent  managing  the 
assessment  the  necessary  costs  should  be  deposited  by  the  in- 
sured before  the  assessment  should  be  made.  There  was  testi- 
mony to  the  effect  that  security  for  the  costs  of  an  assessment 
was  duly  demanded,  which  the  insured  refused  to  give.  There- 
upon the  insurance  company  requested  the  court  to  charge  the 
jury  in  effect,  that  if  they  found  such  security  was  demanded 
the  plaintiff  must  prove  that  he  gave  it  in  order  to  recover. 
Held^  that  the  instruction,  as  requested,  was  right  and  ought  to 
have  been  given. 

8.  .    Under  the  above  provision  as  to  damages  the  plaintiff^ 

in  error  requested  an  instruction  that:  ''If  the  damage  by  the 
hail  did  not  exceed  one  twenty-fifth  part  of  the  whole  crop,^' 
the  company  was  not  liable.  Held^  erroneous,  and  that  it  was^ 
properly  refused. 


«.     :      INSTRUCTION  TENDING  TO  CONFUSE  OB  MISLEAD  THK 

JUBT,  EBR0NE0U8.  An  instruction  which  is  so  vague  and  un- 
certain that  it  must  tend  to  confuse  or  mislead  the  jury  is  good 
ground  for  the  reversal  of  a  judgment. 

4.    :    .    An  instruction   which  erroneously  assumes 

that  there  is  no  evidence  before  the  jury  upon  a  material  branch 
of  the  ca«e  ought  not  to  be  given.  If  there  be  sufilcient  evi- 
dence to  support  an  affirmative  finding  upon  an  alleged  cause 
of  action,  it  must  be  left  to  the  decision  of  the  jury. 

Error  from  the  district  court  of  Cuming  county^ 
The  facts  are  sufficiently  stated  in  the  opinion. 

Crawford  ^  McLaughlin^  for  plaintiff  in  error. 
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Uriah  Bruner  and  R.  F.  Stevenson^  for  defendant  in 
error. 

Lake,  J. 

The  action  below  was  brought  on  a  policy  of  insur- 
ance issued  by  the  plaintiff  in  error  to  the  defendant 
in  error  to  recover  damages  alleged  to  have  re- 
sulted from  a  partial  destruction  of  certain  growing 
crops,  covered  by  said  policy,  by  a  hail  storm.  There 
was  also  a  second  cause  of  action  by  which  the  small 
sum  of  four  dollars  was  claimed  for  the  use  of  a  team, 
«tc.,  in  <5onveying  certain  persons  who  were  acting  as 
appraisers  for  the  company  from  place  to  place  in 
Cuming  and  Dodge  counties.  The  trial  on  issues 
joined  resulted  in  favor  of  the  plaintiff  in  the  action, 
and  the  defendant  brings  the  case  here  by  petition  in 
error  for  the  review  of  several  questions  decided  ad- 
versely to  him  there. 

Under  the  rule  of-  this  court  as  to  the  particularity 
required  in  motions  for  new  trials,  in  order  to  lay  a 
foundation  for  reviewing  decisions  on  the  admission  or 
rejection  of  evidence,  several  questions  raised  by  the 
petition  in  error  cannot  be  considered,  and  we  are  con- 
fined to  a  review  of  certain  instructions  given  to  the 
jury  and  to  others  which  were  refused,  of  which  errors 
are  alleged. 

It  appears  that  by  this  contract  of  insurance  the 
mode  of  ascertaining  the  amount  of  damage  to  the  crop 
insured  was  by  an  appraisement  to  be  made  by  three 
appraisers,  to  be  appointed  by  an  agent  of  the  com- 
pany. And^  it  was  further  agreed,  that  *'  in  case  the 
appraisement  should  be  less  than  a  twenty-fifth  part " 
(of  the  value  of  the  crop)  "no  claim  shall  be  made  by 
the  insured  upon  the  company,  and  the  insured  has  to 
pay  the  expenses  of  such  an  appraisal."     It  was  fur- 
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ther  stipulated,  that  "  on  demand  of  the  agent  manag- 
ing the  assessment  the  amount  of  costs  arising  from 
these  assessments  shall  be  deposited  by  the  insured  in- 
dividual demanding  the  assessment  before  the  assess- 
ment is  accomplished." 

As  applicable  to  these  particular  provisions  of  the 
contract  it  is  shown  by  the  record  that  shortly  after 
the  alleged  injury  one  Aug.  Weiss,  an  agent  of  the 
company,  visited  the  premises  with  the  view  of  ascer- 
taining the  amount  of  the  loss. 


He  testifies,  that  in  an  interview  which  he  then  had 
with  the  defendant  in  error,  he  said  to  him  that  he 
''  had  examined  the  patch  on  which  he  claimed  dam- 
ages," and  that  he  '^  could  not  discover  any  damage 
done  by  hail."  This  witness  further  testifies  to  the 
efiect  that  he  informed  the  insured  that  while  he  was 
of  the  opinion  no  damage  had  been  done  for  which 
the  company  was  liable,  still  if  he  would  give  security 
for  the  expenses  he  could  ''have  the  loss  adjusted  by 
appraisers;"  that  to  this  proposition  Wilde  replied 
he  "  would  not  do  this,"  but  "  would  rather  let  it  go." 
The  testimony  of  this  witness,  except  as  to  the  last 
clause,  is  entirely  uncontradicted. 

In  view  of  this  evidence  this  instruction  to  the  jury  was 
requested  on  behalf  of  the  company :  ''  K  you  find  that 
the  defendant,  by  its  agent,  demanded  deposit  of  fees 
and  costs  of  appraisers,  or  demanded  security  therefor 
before  it  would  order  appraisers,  then  it  devolves  upon 
plaintiff  to  prove  that  he  gave  such  security,  or  ad* 
vanced  the  fees  in  order  to  recover."  As  requested 
this  was  refused,  but  was  given  with  this  proviso  added 
by  the  court :  ''  Provided,  that  the  damage,  if  any 
shown,  did  not  exceed  one  twenty-fifth  part  of  the 
whole  amount  of  crops  insured." 

We  are  of  the  opinion  that  there  was  error  both  in  the 
reftisal  to  give  the  instruction  in  the  form  requested^ 
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and  in  giving  it -with  the  proviso.  The  court  seems  to 
have  been  misled  by  the  fact  that  the  insured  was 
ultimately  liable  for  the  expenses  of  the  appraisement 
only  in  the  event  of  its  showing  the  damage  or  loss 
sustained  to  be  less  than  one  twenty-fifth  of  the  entire 
crop.  But  this  fact  has  no  bearing  whatever  upon 
the  right  of  the  company  to  the  security,  if  the  agent 
sees  fit  to  demand  it  as  a  condition  precedent  to  the 
Appraisement.  Before  the  extent  of  the  damage  can 
be  known,  where  it  is  disputed,  and,  consequently, 
whether  the  insured  will  finally  have  these  expenses 
to  bear,  an  appraisement  must  be  made,  the  cost  of 
which  falls  primarily  on  the  company,  whatever  the 
extent  of  the  loss  may  prove  to  be.  And  this  provis- 
ion for  security  was  evidently  made  in  view  of  the 
possible  contingency  by  which  the  company  might  be 
entitled  to  look  to  the  insured  for  remuneration  for 
this  outlay.  The  plaintiff  in  error  was  entitled  under 
the  evidence  to  the  instruction  as  requested,  and  it 
ought  to  have  been  given. 

The  plaintiff  in  error  also  requested  the  court  to  in- 
struct the  jury,  that :  "  If  the  damage  by  the  hail  did 
not  exceed  one  twenty-fifth  part  of  the  whole  crop  on 
which  damage  is  claimed,  then  he  cannot  recover  on 
bis  first  cause  of  action — ^that  is,  more  than  one  twenty- 
fiifth  part  of  the  damaged  crops  must  be  a  total  loss 
before  he  can  recover."  This  request  was  rightly  re- 
fused. As  before  shown,  the  provision  in  the  policy 
was,  that  in  case  "  less  than  a  twenty-Jifth  parV^  was  de- 
stroyed, no  claim  should  be  made  upon  the  company. 
Therefore  in  order  to  recover  he  was  only  required  to 
show,  so  far  as  concerned  the  extent  of  the  loss,  that 
it  reached  one  twenty-fifth  part,  or  four  per  cent  of  the 
value  of  the  crop  damaged.  Other  instructions  of 
substantially  the  same  import  were  requested,  and 
properly  refused,  but  still  we  find  that,  in  the  charge 
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of  the  court  on  its  own  motion,  tbe  error  thus  avoided 
was  actually  fallen'  into,  but  no  exception  appears  to 
have  been  taken. 

One  of  the  instructions  complained  of,  and  now  as- 
signed for  error,  was  as  follows:  "Were  the  damages 
one-eighth,  one-half,  one-third,  or  what  part,  or  frac- 
tion, or  part  of  the  whole  amount  of  crops  insured 
and  covered  by  policy  in  question  were  damaged? 
And  when  you  have  determined  the  fraction  of  dam- 
age, then  you  are  to  rate  wheat  at  f  12.00  per  acre  and 
oats  at  $9.00  per  acre.*^ 

What  the  objeict  of  this  instruction  was,  taking  it  al- 
together, we  do  not  know.  Considered  alone,  the  first 
clause  may  have  been  intended  as  a  suggestion  to  the 
jury  of  the  proper  mode  of  inquiry  as  to  the  percent- 
age of  damage  done  to  the  crops.  And,  inasmuch  as 
it  seemed  to  be  conceded  that  there  was  some  damage, 
such  suggestion  would  have  been  proper  enough.  But 
when  taken  in  connection  with  what  follows,  and 
viewed  with  reference  to  thg  pleadings  and  the  evi- 
dence, it  seems  to  be  incomprehensible.  Nor  is  there 
anything  in  any  other  of  the  instructions  that  tends  to 
relieve  this  one  of  its  obscurity.  There  is  nowhere  to 
be  found  any  explanation  to  the  jury  of  this  language, 
as  to  what  was  to  be  gained  by  this  rating,  or  how  it 
would  aid  them  in  making  up  their  verdict  We  think 
this  instruction  was  well  calculated  to  confuse  and 
mislead  the  jury,  and  being  so,  is  good  ground  for  re- 
versing the  judgment.  Washington  Insurance  Co.  v. 
Merchant  and  Majiiffacturers'  Insurance  Co.y  6  Ohio 
State,  450. 

Another  error  assigned  is  the  refusal  of  the  court  to 
instruct  as  requested  upon  the  second  cause  of  action. 
This  instruction  was  properly  revised.  It  assumed 
that  there  was  no  evidence  before  the  jury  from  which 
they  would  be  warranted  in  finding  the  company  lia- 
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ble  for  the  services  in  question.  While  there  may  not 
have  been  sufficient  evidence  of  an  employment  by 
the  company,  there  was  abundant  proof  of  the  recog- 
nition of  those  services  by  an  agent  of  the  company 
as  well  as  an  agreement  to  pay  for  them.  The  rule  is 
that  where  there  is  sufficient  evidence  to  support  an 
affirmative  finding  upon  an  alleged  cause  of  action,  it 
must  be  left  to  the  decision  of  the  jury. 

For  the  errors  mentioned  the  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

BbVBRSEB  and  REMANDBD. 
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John  Mansfield,  plaintiff  in  error,  v.  E.  Mart 
Gregory,  and  others,  defendants  in  error. 

!•  Judicial  Sale.  G.,  as  agent  of  H.,  purchased  certain  real  es- 
tate with  the  money  of  M.,  and  took  the  title  in  his  own  name. 
Afterwards  G.  executed  a  deed  to  M.  for  the  real  estate  in  ques- 
tion, which  was  not  recorded  for  nearly  two  years.  Judgment 
having  been  recovered  in  the  district  court  against  G.,  execu- 
tion was  levied  on  the  real  estate  in  controversy,  and  it  was  ad- 
vertised and  sold,  and  the  sale  confirmed  and  a  deed  made  to 
the  purchaser.  Two  days  prior  to  the  sale,  M.  recorded  his 
deed,  and  the  deed  was  on  record  at  the  time  of  the  sale.  Seldj 
that  the  purchaser  acquired  no  title  by  the  sale. 


2.     :    PKACTiGX.    Under  section  600  of  the  code,  a  sheriff's 

deed  vests  in  the  purchaser  the  same  estate  as  was  vested  in  the 
judgment  debtor  at  or  after  the  time  the  lands  became  liable  to 
the  satisfaction  of  the  judgment.  If,  therefore,  the  debtor  had 
no  interest  in  the  lands  sold,  of  which  the  purchaser  had  notice, 
he  acquires  no  title  by  the  sale. 

Error  from  Lancaster  conntjr  district  court 
Lanibj  BWmgsUy  ^  Laimbertscny  for  plaintiff  in  error. 


Ko  brief  on  file. 
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J".  R.  Webster  and  Brmon  ^  Marshall  for  defendants 
in  error. 

The  lien  obtained  by  the  levy  of  an  execution  or  at- 
tachment is  a  specific  lien ;  and  for  that  reason,  inasmuch 
as  it  indicates  that  the  creditor  elects  to  satisfy  from  that 
specific  property,  and  probably  for  a  further  reason  that 
the  levy  is  in  the  nature  of  a  purchase  through  an  officer, 
being  accompanied  with  cost  and  expense  to  the  credit- 
or, whenever  the  matter  has  been  reviewed,  it  is  deemed 
a  lien  of  higher  character  than  the  general  lien  of  a 
judgment  which  attaches  without  act  of  the  creditor, 
and  by  mere  operation  of  law.  At  the  time  of  the 
levy,  it  is  to  be  remembered,  the  deed  of  plaintiff  was 
not  recorded.  The  record  of  plaintiff's  deed  was  June 
19th,  1876,  and  the  \eyy  was  made  not  later  than  May 
22d,  1876,  for  sale  after  thirty  days  was  made  June 
21st,  1876,  so  that  the  levy  was  made  not  less  than 
twenty-eight  days  before  record  of  plaintiff's  deedi 
Ghodwin  v.  Richardson^  11  Mass.,  469, 475.  McMechan 
V.  Qriffmg,  8  Pick.,  147, 153.  Flynt  v.  Arnold,  2  Met, 
619.  Roberts  v.  BoumSj  23  Me.,  165.  Wheaion  v.  Dyery 
16  Conn.,  81L  Isham  v.  Bennington  ^  Co.,  19  Vt,  230, 
246,  64.  Slocvm  v.  Oatlin,  22  Vt.,  187, 189, 140.  May- 
ham  V,  CombSy  14  Ohio,  428,  43.1.  Jackson  v.  ImcCj  ib.y 
61-417.  WkiU  V.  Denmany  16  Ohio,  59,  69,  Ohio,  533. 
Tousley  v.  Tousleyy  6  Ohio  St.,  78.  Massey  v.  Wescotty 
40  HI.,  160.  IXxan  v.  LacostCy  1  S.  &  M.,  70.  Picket 
V.  BankSy  11  S.  &  M.,  446.  Ghiercmi  v.  Anderson,  4 
Band.  Underwood  v.  OgdeUy  6  B.  Mon.,  268.  Swigert 
V.  Banky  17  B.  Mon.,  268. 

Maxwsll,  Oh.  J. 

This  is  an  action  to  qmet  title.    The  petition  i^eges 
that  in  the  year  1869,  Allen  M.  Ghost,  as  the  agent  of 
80 
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the  plaintiff,  purchased  lot  fourteen,  in  block  fifty-four, 
in  the  city  of  Lincoln,  and  paid  for  the  same  \vith 
money  belonging  to  the  plaintiff,  but  took  the  deed  of 
conveyance  in  his  own  name.  The  deed  was  recorded 
on  the  seventh  day  of  July,  1874.  On  the  eighth  day 
of  January  of  that  year,  Ghost  conveyed  the  lot  in 
question  to  the  plaintiff  by  a  deed  of  general  warranty. 
From  some  cause  which  does  not  clearly  appear,  this 
deed  was  not  recorded  until  the  nineteenth  day  of  June, 
1876.  In  November,  1874,  Titus  Fish,  and  others,  recov- 
ered a  judgment  in  the  district  court  of  Lancaster  county 
against  Allen  M.  Ghost  and  J.  C.  Clark,  for  the  sum 
of  $510.97,  on  which,  prior  to  the  third  day  of  May, 
1876,  there  had  been  paid  about  $250.00,  but  which 
sum  was  not  credited  on  the  records  of  the  court.  On 
the  third  day  of  May,  1876,  an  execution  was  issued 
on  the  judgment  in  question  for  the  ftiU  amount 
thereof,  and  was  levied  upon  certain  real  estate  in  sec- 
tion eighteen  (no  township  or  range  given),  belonging 
to  the  defendants,  which  lands  were  sold  on  the  twenty- 
first,  day  of  June,  1876,  to  the  defendant,  for  the  sum 
of  1847.00;  and  lot  fourteen,  in  block  fifty-four,  was 
sold  to  the  defendant  for  the  sum  of  $200.00.  The 
petition  also  alleges  that  E.  Mary  Gregory  did  not  pay 
the  sheriff*  the  sums  she  so  bid  for  the  property  in  ques- 
tion, but  that  aftierwards  she  procured  in  a  hasty  man- 
ner a  confirmation  of  the  sale  of  said  real  estate,  and 
aft;erwards  the  sheriff  executed  a  deed  to  the  purchaser 
for  the  same.  •  The  defendants  demurred  to  the  petition, 
assigning  as  grounds  therefor,  that  the  facts  stated 
therein  were  not  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  and  the  cause  dis- 
missed. The  plaintiff  comes  to  this  court  upon  peti- 
tion in  error. 

The  rule  is  well  settled  in  this  court  that  the  lien  of 
a  judgment  attaches  only  to  the  actual  interest  which 


JANUAKY"  TERM,  1879. 


485 


Mansfield  v.  Gregory. 


the  judgment  debtor  had  in  the  land  at  the  time  it  was 
rendered;  it  is  subject  to  every  equity  existing  against 
the  debtor  at  the  time  of  its  rendition.  Galway  v.  MaU 
chow  J  7  Neb.,  285.     Metzv.  The  State  Bank,  Id.,  165. 

As  the  lien  of  a  judgment  creates  no  interest  in  the 
land  until  after  a  sale  and  conveyance  thereof,  the 
purchaser  is  chargeable  with  any  notice,  either  actual 
or  constructive,  which  he  may  have  received  prior  to 
the  sale  of  any  outstanding  title. 

In  the  case  at  bar,  the  deed  of  the  plaintiff  was  re- 
corded two  days  before  the  sale  took  place,  and  was 
notice  to  the  defendant  of  the  plaintiff's  title.  The 
defendants  insist  that  as  the  plaintiff's  deed  was  not 
recorded  at  the  time  of  the  levy,  the  judgment  creditor 
acquired  a  specific  lien  upon  the  property  by  the  levy; 
that  the  defendants'  rights  are  acquired  under  the  right 
of  Fish,  the  judgment  creditor,  and  whatever  right  he 
had  passed  to  the  purchaser.  Upon  whose  property 
was  this  levy  made?  It  will  not  be  contended  that  it 
belonged  to  Ghost,  He  had  no  interest  in  it  whatever. 
Upon  what  principle,  then,  when  the  purchaser  has  no- 
tice, can  you  take  the  property  of  a  person  not  liable 
for  the  payment  of  a  debt  and  apply  it  in  satisfaction 
thereof?  Such  a  rule,  if  adopted,  would  violate  every 
principle  of  justice,  and  make  the  material  inquiry 
upon  levying  an  execution,  not  the  ownership  of  the 
property,  but  the  condition  of  the  record.  The  object 
of  the  registry  law  is  to  protect  purchasers  without 
notice,  and  parties  acquiring  specific  liens  for  a  valua- 
ble consideration,  and  not  to  ftirnish  the  means  by 
which  owners  of  real  estate  may  be  robbed  of  their 
property. 

Under  section  600  of  the  code  of  civil  procedure,  a 
sheriff's  deed  vests  in  the  purchaser  the  same  estate  as 
was  vested  in  the  judgment  debtor  at  or  after  the  time 
the  lands  became  liable  to  the  satisfaction'of  the  judg- 
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ment  As  at  that  time  the  judgment  debtor  had  no  in- 
terest in  the  land  in  question,  and  as  the  purchaser  had 
notice  at  the  time  of  the  purchase  of  that  fact,  she  ac- 
quired no  title  by  the  deed  of  the  sheriff  to  the  lot  in 
question.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  Airther  proceed- 
ings. 

Rbyebsed  and  behandsd. 


The  State  oe  Nebraska,  ex  rel.,  F.  M.  Strattok, 

PLAINTIFF  IN    ERROR,  V.  R.  H.  KnAPP,  AND  OTHERS, 
DEFENDANTS  IN  ERROR. 


1.  Bill  of  Exceptions.    Wlien  tbere  is  no  bill  of  exceptions  this 

court  will  presume  that  there  was  sufficient  evidence  before  the 
court  below  to  sustain  the  findings  and  judgment. 

2,  Stipulation.    This  rule  is  not  changed,  although. there  was  a 

stipulation  in  the  court  below,  which  is  certified  with  the 
record,  and  f^om  which  it  might  be  inferred  that  there  was  no 
'  other  evidence  before  the  court 

This  was  an  action  in  the  nature  of  a  quo  warranto^ 
to  determine  the  right  of  defendants  to  hold  and  exer- 
cise the  duties  of  the  common  council  of  the  city  of 
Wahoo,  Saunders  county.  Judgment  below  was  for 
defendants,  and  the  cause  docketed  in  this  court  as  an 
appesd.  At  the  present  term,  under  an  order  of  court 
made  in  that  behalf,  the  relator  was  allowed  to  file  an 
assignment  of  error,  upon  which,  with  the  record,  the 
cause  was  argued  and  submitted. 

John  Qxrriffonj  for  plaintiff. 

]ff.  J3.  JReese  ( T7.  Jf.  Mtmger  with  him),  for  defend- 
ants. 
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Cobb,  J. 

The  assignment  of  error  which  the  court  allowed  the 
relator  to  file  in  lieu  of  a  petition  in  error,  contains  but 
the  one  general  point :  ^^  That  the  court  erred  in  find- 
ing for  the  defendants  and  entering  judgment  against 
the  relator  on  the  pleadings  and  proofs  presented  to 
the  courf  In  looking  into  the  record  it  appears  that 
no  other  point  could  have  been  made,  as  there  was  no 
interlocutory  decision  or  ruling  whatever  in  the  case, 
and  the  point  made  cannot  be  considered  by  this  court, 
for  the  reason  that,  there  being  no  bill  of  exceptions, 
this  court  cannot  know  upon  what  evidence  or  testi- 
mony the  court  made  the  findings  and  rendered  the 
judgment  When  there  is  no  bill  of  exceptions  this 
court  will  presume  that  the  trial  court  acted  upon  suf- 
ficient evidence  to  sustain  its  findings  and  judgment 
There  is  a  stipulation  of  facts  in  this  case  certified  up 
with  record  which  may  have  been  relied  upon  by  the 
plaintiff  in  error  as  taking  the  place  of  a  bill  of  ex- 
ceptions. But  in  no  event  could  it  perform  such  office, 
without  being  duly  certified  under  the  hand  of  the 
judge  trying  the  cause. 

The  judgment  of  the  district  court  must  therefore 
be  affirmed. 

JUDGMKNT  AFFIBMBB. 
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Matt.  Miller,  plaintiff  in  error,  v.  Benjamin  F. 

RoLPH,  defendant  in  error. 

!•  Contested  Election.  This  court  has  jurisdiction  to  correct 
errors  of  the  district  court  in  administering  the  law  for  contest- 
ing elections. 

2.  Bill  of  Exceptions.  But  when  there  is  no  hill  of  exceptions 
this  court  can  only  notice  such  errors  as  appear  on  the  face  of 
the  record  proper. 

Error  from,  the  district  court  for  Butler  county. 

Phelps  ^  Grimisony  for  plaintiff  in  error. 

Horace  Garfield  and  Robberts  ^  SteeUy  for  defendant 
in  error, 

Cobb,  J. 

The  defendant  in  error  filed  a  motion  to  dismiss 
this  case  for  the  following  reasons: 

Ist  There  is  no  sufficient  transcript  on  file  in  this 
court 

2nd.  The  transcript  does  not  show  any  jurisdiction 
in  the  district  court 

3rd.  The  said  plaintiff  in  error  did  not  file  his  pe* 
tition  in  the  district  court  as  required  by  law. 

4th.  If  this  cause  was  ever  tried  by  the  board  pro- 
vided for  in  section  26,  of  chapter  20,  G-eneral  Statutes 
of  Nebraska,  the  district  court  could  acquire  no  juris- 
diction by  appeal  therefrom,  because  that  is  not  a  court 
recognized  by  the  constitution. 

5th.     The  decision  of  the  district  court  is  final. 

This  cause  came  to  this  court  by  petition  in  error; 
the  same  party  has  been  plaintiff  in  all  the  courts;  and 
although  the  section  of  the  statutes  under  which  this 
proceeding  was  originally  brought  provides  that  the 
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decision  of  the  district  court  in  such  cases  on  appeal 
shall  be  final,  yet  this  court  would  have  jurisdiction  to 
correct  errors  which  the  district  court  might  make  in 
administering  that  or  any  other  statute,  but  the  plain- 
tiff in  error  does  not  point  out  any  errors  in  the  record 
which  this  court  can  consider.  The  plaintiff  assigns 
two  grounds  of  error: 

1st.  That  the  said  judgment  and  decision  of  the 
district  court  is  not  sustained  by  sufficient  evidence. 

2nd.  That  the  said  judgment  was  given  for  the 
said  Benjamin  F.  Rolph,  when  it  ought  to  have  been 
given  for  the  said  Matt  Miller,  according  to  the  law 
of  the  land. 

Now  in  order  that  this  court  should  be  able  to  con- 
/sider  either  of  these  grounds  it  was  necessary  that  the 
plaintiff  preserve  the  evidence  in  the  district  court  and 
bring  it  here  as  a  part  of  the  record  in  the  case.  This 
he  has  not  done.  There  being  no  bill  of  exceptions, 
this  court  can  only  look  into  the  record  proper  for 
errors;  and  as  the  plaintiff  does  not  complain  of  any 
such,  and  as  all  the  rulings  in  the  case,  except  the  final 
decision,  were  in  the  plaintiff's  favor,  we  can  find  no 
error  there. 

There  is  attached  to  the  transcript  in  this  case  what 
purports  to  be  the  testimony  taken  by  the  board  of 
justices  who  originally  tried  the  cause,  but  whether 
that  was  the  evidence  acted  upon  by  the  district  court 
we  are  not  informed.  We  do  not  think  that  it  could 
have  been  except  by  consent  of  parties,  and  we  see 
nothing  of  any  such  consent  in  the  record.  In  the 
absence  of  a  bill  of  exceptions,  signed  by  the  judge  who 
tried  the  cause  containing  the  testimony  in  the  case, 
this  court  must  presume  that  there  was  sufficient  evi- 
dence before  the  court  to  sustain  the  findings  and  judg- 
ment As  this  court  has  jurisdiction  of  the  cause  by 
virtue  of  the  petition  in  error  and  transcript,  the  mo- 
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tion  to  dismiss  must  be  overraled.  But  as  we  find  no 
error  in  the  record  the  judgment  of  the  district  court 
must  be  affirmed. 

Judgment  affibmed. 


John  Black,  plaintiff  in  brror,  v.  The  Commission- 
ers OF  Saunders  Countt,  defendants  in  error. 

Board  of  County  Commissioners :    actioit  of,  upon  olaimb 

AOAIKST   THE   COUNTT:      FORMAL    JtTDOMEKT  VOT   BBQUIBSD: 

APPKAL  FROM.  While  the  commissioner,  in  passing  upon 
claims'  against  the  county,' act  judiciallj,  it  is  not  essential  or 
even  proper  for  them  to  enter  a  formal  judgment  after  the  man- 
ner of  courts  of  law.  It  is  sufficient  if  it  appear  that  the  claim 
was  duly  presented,  and  that  it  was  allowed  or  rejected.  Great 
formality  in  this  matter  is  not  required  of  them.  When  the 
record  of  the  proceedii^  of  the  hoard,  as  kept  by  the  county 
clerk,  shows  the  proper  presentation  of  the  claim,  and  that  they 
refused  to  grant  it,  this  is  enough  to  authorize  an  appeal  by 
the  claimant  to  the  district  court. 

Error  from  the  district  court  for  Saunders  county. 

Woolworth  ^  Munger^  for  plaintiff  in  error,  cited  Jef- 
ferson V.  Lesley y  5  Wis.,  134.  Warner  v.  Board  of  Super" 
moi'Sy  19  Wis.,  611. 

Clinton  Briggs  for  defendant  in  error. 

1.    We  refer  the  court  to  sections  34,  35,  88,  and  39 

(G-.  S.  238-239).  The  last  section  requires  the  clerk 
^^to  record  in  a  book,  etc.,  aU  proceedings  of  the 
board.'*  The  aggrieved  party  may  **  appeal  from  the 
decision''  (sec.  84),  and  the  clerk  shall  make  a  ^^  com- 
plete transcript  of  the  proceedings"  (sec*  85).  The 
*^  decisions  and  proceedings"  of  the  board  must  be  re- 
corded by  the  clerk,  and  he  must  sign  the  record  and 
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attest  it  by  the  county  seal.  The  proceedings  of  the 
board  are  of  great  interest  to  the  public,  and  the  pro- 
vision is  a  wise  one  which  requires  a  permanent  record 
to  be  made.  Courts  will  not  encourage  laxity  in  this 
matter. 

2.  It  does  not  appear  that  the  board  ever  acted 
upon  Black^s  claim — ^that  is,  aside  jfrom  rumor  or  the 
clerk's  statement  There  is  no  order  or  decision  of  the 
board.  A  transcript  that  did  not  show  any  order  or 
judgment  of  the  district  court,  but  only  a  statement  of 
the  clerk  as  to  what  he  thought  the  action  of  the  court 
was,  would  not  last  long  in  this  court 

Lake,  J. 

The  question  presented  by  the  record  in  this  case  is, 
whether  the  appeal  from  the  board  of  county  commis- 
sioners to  the  district  court  was  properly  taken  and 
perfected.  The  court  below  held  it  was  not,  and  on 
motion  of  the  defendant,  entered  an  order  of  dismissal. 
In  this  we  think  there  was  error. 

This  action  of  the  district  court  was  most  likely 
taken  because  of  the  want  of  a  formal  judgment  by  the 
county  commissioners  on  the  plaintiff's  claim,  the 
transcript  of  their  proceedings  thereon  showing  merely 
that  they  "  refused  to  grant  the  claim."  But  whatever 
the  ground  of  the  dismissal  of  the  appeal  may  have 
been,  it  was  clearly  in  violation  of  the  plaintiff's  right 
to  have  his  cause  tried  in  that  cburt  on  appeal. 
*  By  the  second  subdivision  of  section  14,  Ch.  13,  Gen. 
Statutes,  it  is  provided  that  the  board  of  county  com- 
missioners at  any  meeting  shall  have  power  ''to  exam- 
ine and  settle  all  accounts  of  the  receipts  and  expendi- 
tures of  the  county,  and  allow  all  accounts  chargeable 
against  the  county,"  etc.  Now  while  the  commission- 
ers, in  passing  upon  claims  against  the  county  presented 
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for  their  allowance,  act  judicially,  it  is  not  essential 
or  even  proper  for  them  to  enter  a  formal  judgment 
after  the  manner  of  courts  of  law  in  the  determination 
of  actions  before  them.  It  is  sufficient  if  it  appear 
from  the  records,  kept  by  the  county  clerk,  that  the 
claim  was  duly  presented,  and  that  it  was  allowed  or 
rejected.  Great  formality  in  this  matter  is  not  to  be 
expected  of  them,  nor  is  it  required.  The  transcript 
filed  in  the  district  court  in  this  case  shows  that  the 
plaintifl^'s  claim  was  duly  presented  at  the  July  meet- 
ing of  the  board  of  county  commissioners,  by  petition 
setting  forth  in  detail  the  particulars  of  the  demand, 
"which  said  petition  said  board  of  county  commis- 
sioners refused  to  grant."  This  was  equivalent  to  say- 
ing that  the  claim  was  disallowed.  It  was  a  final  dis- 
position of  the  claim  by  the  board.  It  was  a  rejection 
of  the  demand. 

Section  84,  Ch.  18,  General  Statutes,  provides  that : 
"Any  person  who  shall  be  aggrieved  by  any  decision 
of  the  board  of  commissioners,  may  appeal  from  the 
decision  of  the  board  to  the  district  court  of  the  same 
county,"  etc.,  by  serving  notice  and  giving  bond  as 
therein  directed.  All  of  the  requirements  to  entitle 
the  plaintift'  to  have  his  case  heard  in  the  district  court 
seem  to  have  been  complied  with,  and  we  are  of  opin- 
ion that  his  appeal  should  be  re-instated. 

Revbksbb,  and  appeal  RB-INSTATBI). 
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William  B.  Naracong,  plaintiff  in  error,  v.  Z.  H. 

Graves,  defendant  in  error. 

Fraotloe  in  County  Courts.  On  the  first  day  of  the  return 
term,  B  demurred  to  the  petition  of  A.  Demurrer  sustained. 
A  asked  leave  to  amend  his  petition  instanter.  Leave  granted. 
Amended  petition  filed  immediately.  B  withdrew  from  the 
court  room  and  did  not  return.  Same  day,  B,  defendant,  was 
defaulted  for  want  of  an  answer.  The  next  day — second  day  of 
the  term — trial  had  in  the  ahsence  of  defendant,' B,  and  judg- 
ment for  plaintiff,  A.    Held^  nojerror. 

Error  from  the  dietrict  court  for  Butler  county. 

Dean  ^  GarfiMy  for  plaintiff  in  error,  cited  Gen» 
Stat,  266,  sec.  11.  Id.,  646,  sec.  142.  1  W.  L» 
Monthly,  851. 

Eobberts  f  SteeUy  for  defendant  in  error, 

1.  The  entire  subject  of  amendments,  terms  upon 
which  they  are  made,  time  of  answering  after  filing  an 
amended  petition  during  term,  is  left  to  the  discretion 
of  the  trial  court,  and  the  plaintiff  in  error  must  show 
an  abuse  of  that  discretion  before  this  court  will  grant 
relief.  Mills  v.  Miller ^  8  Neb.,  95.  (yDea  v.  Washing- 
ton Cb.,  Id.,  122.  Davis  v.  Wilson^  11  Elansas,  80.  Gulf 
BaUroad  Company  v.  Owen^  8  Kansas,  414. 

2.  The  plaintiff  in  error  does  not  claim  to  have 
been  surprised  by  the  amendment,  nor  indeed  could 
he  have  been,  because  the  amendment  did  not  change 
the  cause  of  action  in  the  least  from  that  which  was 
set  out  in  the  original  petition,  nor  did  he  make  an 
application  for  postponement,  as  he  should  have  done. 
Hobsan  v.  Ogderiy  16  Ean.^  393.  Higbee  v.  Ayers  ^  Mar- 
tin,  14  Kan.,  881. 
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Cobb,  J. 

This  action  was  commenced  in  the  county  court  of 
Butler  county.  The  plaintiff's  claim  exceeded  one 
hundred  dollars.  On  the  first  day  of  the  term  to  which 
the  summons  was  returnable,  the  defendant  appeared 
and  demurred  to  the  petition.  The  demurrer  was  sus- 
tained, whereupon  plaintiff  applied  for  and  obtained 
leave  to  amend  his  petition  instanter.  The  amended 
petition  was  filed  immediately,  whereupon  the  defend- 
ant withdrew  and  failed  to  appear  further  in  the  case 
in  that  court.  On  motion  of  the  plaintiff  the  case  was 
continued  until  the  following  day  at  10  o'clock  a.m., 
at  which  hour  the  cause  was  called ;  plaintiff  appeared, . 
defendant  failed  to  appear,  or  for  one  hour  thereafter, 
when  a  trial  was  had  and  judgment  rendered  in  favor 
of  the  plaintiff*.  Thereupon  the  defendant  took  the 
cause  to  the  district  court  on  error  and  from  the  judg- 
ment of  the  district  court  affirming  said  judgment  of 
the  county  court,  and  overruling  said  petition  in  error, 
the  said  defendant  below — ^plaintiff  in  error — brings  the 
cause  to  this  court  by  petition  in  error. 

The  question  presented  for  the  consideration  of  this 
court  is,  whether  the  amending  of  his  petition  by  the 
plaintiff,  by  leave  of  the  court,  had  the  effect  to  ex- 
tend the  time  for  answering  on  the  part  of  the  defend- 
ant Plaintiff  in  error  cites  General  Statutes,  p.  266, 
§  11,  and  lb.,  p.  646,  §  142,  the  first  of  which  provides 
that  in  actions  before  the  county  court,  where  the 
amount  claimed  exceeds  one  hundred  dollars,  motions 
and  demurrers  shall  be  allowed,  and  the  rule  of  prac- 
tice concerning  pleading  and  process  in  the  district  court 
shall  be  applicable  so  far  as  may  be  to  pleadings  in  the 
county  court ;  and  the  second  of  which  comes  under 
the  head  of  mistakes  and  amendments,  and  refers  clear- 
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ly  to  cases  of  amendmeut  out  of  term  and  without 
leave  of  the  court.  PlaintiflF  in  error  also  cites  Mather 
V,  GdUia  Furnace  Co.y  1  Western  Law  Monthly,  851. 
This  work  not  being  in  the  library  we  have  not  exam- 
ined the  case,  but  from  the  note  of  it  in  Seney's 
code  it  would  seem  to  sustain  the  point  made  by  plain- 
tiff in  error.  But  such  is  not  the  law  as  we  understand 
it  In  case  of  amended  pleadings  filed  in  vacation, 
either  the  statute  or  a  rule  of  court — ^in  this  state  the 
statute — ^fixes  the  time  in  which  the  opposite  party  may 
answer  or  reply  to  the  amended  pleading,  and  notice 
of  such  amendment  shall  be  served  on  the  other  party, 
and  the  time  commences  to  run  from  the  day  of  serv- 
ing such  notice.  But  when  a  party  obtains  leave  of 
the  court  to  amend  his  pleadings  in  open  court,  no 
notice  of  such  amendment  need  be  served  on  the  oppo- 
site party,  and  if  the  opposite  party  desires  time  to 
answer  tibe  amended  pleading  he  must  apply  to  the 
court  for  it  And  in  proper  cases  the  cause  will  be 
continued  even  over  the  term  to  give  sufficient  time  to 
answer  such  amended  pleading.  Sec.  147,  p.  546, 
General  Statutes. 

In  this  case  the  county  court  was  governed  by  the 
laws  then  in  force  as  to  the  rule  of  pleading  in  the 
district  courts.  The  parties  being  in  court — ^the  court 
being  in  session — ^it  was  the  duty  of  the  defendant  in 
that  court  to  take  notice  of  the  order  granting  to  the 
plaintiff  below  leave  to  amend  his  pleading;  and  if  upon 
Buch  amended  pleading  being  filed  he  desired  time  in 
which  to  answer  it,  it  was  his  duty  to  apply  for  it  to 
the  court 

The  judgment  of  the  district  court  is  afiirmed. 

JUDOHBITT  AFVI&MBD. 
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Maby  E.  Jones,  appellbb,  v.  Thb  Johnson  Harvester 

56  BO?  Company,  and  J.  W.  Aglbb,  sheriff  of  Wayne 

County,  Nebraska,  appellants. 

Title.  In  1868,  A,  who  resided  in  Chicago,  sent  from  that  place  by 
express  to  B,  at  Omaha,  $200  in  money  with  which  to  enter  a 
quarter  section  of  land  in  Wayne  county,  Nebraska.  B  receiv- 
ed the  money,  with  it  bought  agricultural  college  scrip,  located  the 
land  in  his  own  name  and  filled  up  the  blank  assignment  on  the 
back  of  the  duplicate  certificate  of  location  so  as  to  assign  said 
duplicate,  and  the  land  therein  described,  to  A.  Held  that  A 
was  the  equitable  owner  of  the  land  and  that  B  held  but  a  dry 
legal  title  thereto.  And  held  further ^  that  the  occupation  and 
cultivation  of  said  land  from  1869  to  1876  by  A,  and  after  that 
time  by  the  grantee  of  A  by  her  tenant,  was  sufficient  notice  of 
such  equitable  title  to  an  execution  creditor  of  B. 

Appeal  from  Wayne  county.  The  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

Uriah  Bruner  and  James  BrUicn^  for  appellant. 

The  mere  fact  that  George  J.  Jones  forwarded  by  ex- 
press money  to  his  father  is  no  evidence  that  his  father 
received  the  same.  Nor  can  the  contents  of  a  letter  of 
instructions  accompanying  said  money,  to  show  what 
was  to  be  done  with  said  money,  be  shown,  unless  it  is 
shown  that  the  same. reached  its  destination  and  has 
been  lost.     1  Greenleaf  Ev.,  88. 

Nor  can  the  contents  of  a  certificate  of  location  and 
the  assignment  thereof  be  proved  unless  the  original 
be  lost  or  cannot  be  obtained  after  proper  effort  has 
been  made. 

The  deed  from  George  J.  Jones  to  Midgley  for  the 
purpose  of  having  the  same  deeded  to  Mr.  Jones's  wife, 
and  when  done  as  disclosed  by  the  evidence  of  Mr. 
Jones,  was  deeded  to^he  wife  to  put  it  out  of  the  reach 
of  his  creditors  in  case  pecuniary  misfortune  should 
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overtake  him,  will  be  taken  to  be  and  is  a  direct  con- 
veyance from  husband  to  wife,  and  as  such  is  absolutely 
null  and  void  at  law.  AnUmanj  Taylor  ^  Co.  r.  Ober- 
meyer^  6  Neb.,  260.  And  the  plaintiff  tracing  her  al- 
leged title  and  interest  to  the  said  premises  altogether 
through  this  conveyance  from  her  husband,  it  follows 
that  she  can  have  no  standing  as  plaintiff  in  this  action. 
George  J.  Jones  can  have  no  legal  or  equitable  title 
to  the  said  lands,  by  reason  of  the  alleged  aasignment 
of  the  certificate  of  location.  Neither  the  contents  of 
said  certificate  nor  the  assignment  thereof  has  been 
shown  by  competent  testimony.  Evidence  of  the  high- 
est kind  is  required  to  show  the  transfer  of  real  estate. 
Parol  proof  of  the  contents  of  a  lost  deed  must  be  so 
clear  and  positive  as  to  leave  no  reasonable  doubt  of 
substance  of  the  parts  material  to  its  effect.  Bennett 
V.  Walker^  23  HI.,  97.  Proof  of  the  contents  of  a  lost 
paper  should  be  the  best  the  party  has  in  his  power  to 
produce.     Benner  v.  Bank  of  Columbia^  9  Wheat,  581. 

This  certificate  of  location  has  been  traced  to  the  land 
office  at  Dakota  city  and  it  is  in  proof  that  that  is  the 
proper  place  for  it  It  was  therefore  necessary  to  issue 
a  subpoena  duces  tecum  to  the  register  of  the  land  office 
to  produce  the  same  or  give  a  certified  copy  thereof. 
1  Best  on  Ev.,  216.  1  Greenleaf  Ev,,  558.  Gen.  S., 
693,  Sec  409.  And  unless  the  said  officer  should  cer- 
tify that  he  has  made  diligent  and  ineffectual  search 
therefor  in  his  office,"  no  secondary  evidence  can  be 
offered  of  the  contents  thereof.   Gen.  St,  693,  Sec.  410. 

The  doctrine  of  resulting  trusts  from  payment  of 
purchase  money  is  acted  upon  only  with  great  caution, 
and  the  circumstances  from  which  such  trust  is  to  be 
raised  must  be  clearly  proved.  Fcmringer  v.  Bamsayy 
4  Maryland  Ch.,  83.  And  the  evidence  must  not  only 
be  distinct  and  credible,  but  it  must  preponderate.  IS 
not,  the  presumption  is  in  fiivor  of  the  party  who 
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has  the  deed. '  Johnson  r.  Quarks y  46  Mo.,  428.  Nixon's 
AppealylS.  P.  F.  Smith,  279.  Baker  v.  Vinin^y  SO  Moine, 
121. 

George  M.  O'Brien  and  Ednumd  M.  Bartletty  attor- 
neys for  appellee. 

1.  Fraud  must  be  established  by  clewr  and  substantial 
evidence.  It  is  not  to  be  inferred,  but  must  be  proved, 
and  will  not  be  allowed  to  be  made  out  from  mere 
conjecture,  or  loose  inference  from  ambiguous  and 
inconclusive  circumstances,  which  are  as  consistent 
with  honesty  as  with  falsehood.  SuIHoan  v.  Warren^ 
48  How.  Pr.  R.,  188. 

Again,  fraud  is  not  presumed,  but  must  be  distinctly 
and  clearly  made  out,  and  cannot  be  inferred  merely 
from  equivocal  circumstances,  nor  on  slight  evidence ; 
nor  is  it  to  be  considered  as  a  single  fact,  but  a  conclu- 
sion drawn  from  circumstances.  And  in  matters  of 
conveyances  these  are  not  void  for  fraud — ^because  their 
effect  is  to  hinder,  delay,  and  obstruct  creditors — ^but  it 
must  be  made  with  that  intent  to  avoid  it  as  fraudu- 
lent. Nor  can  the  actual  secret  intent  of  a  grantor, 
however  bad,  affect  a  bona  fide  purchaser  without 
notice.  Wells  on  Questions  of  Law  and  Fact,  page 
287,  sec.  278.  HoUister  v.  Laud,  2  Mich.,  812,  and 
cases  cited. 

2.  It  seems  idle  to  argue  the  question  of  fraud,  be- 
cause there  is  no  fraudulent  circumstance  or  transac- 
tion proved,  and  every  act  is  consistent  with  honesty 
and  fair  dealing. 

8.  The  question  of  fittudulent  intent  is  one  of  £EU3t 
and  not  of  law;  and  no  conveyance  or  charge  shall  be 
adjudged  fraudulent  as  against  creditors  or  porchaserB 
solely  on  the  ground  that  it  was  not  founded  on  a  val- 
uable consideration.  General  Statutes  of  j^ebraaka, 
page  896,  sec.  20. 
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Cobb.  J. 

The  pleadings  and  evidence  in  this  case  show  with 
snfficient  clearness  that  on  the  24th  day  of  October, 
1868,  George  J.  Jones,  who  was  then  a  resident  in 
Chicago,  Illinois,  sent  by  express  to  his  father,  William 
H.  Jones,  at  Omaha,  Nebraska,  the  sum  of  two  hun- 
dred dollars  in  money,  for  the  purpose  of  buying  a 
quarter  section  of  government  land  in  the  northern 
part  of  this  state,  where  lands  were  then  open  to 
entry.    That  said  money  was  received  by  said  Wil- 
liam H.  Jones,  who  soon  thereafter  with  said  money 
bought  agricultural  college  scrip,  and  located  it  in  his 
own  name  on  a  quarter  section  of  land  in  Wayne 
county,  at  the  United  States  land  office  at  Dakota  City. 
That  he  received  therefor  a  duplicate  receipt  or  certifi- 
cate of  location  in  the  usual  form.    That  he  thereupon 
filled  up  the  blank  assignment  on  the  back  of  said 
certificate,  with  an  assignment  of  the  same  and  the 
land  therein  described  to  the  said  George  J.  Jones, 
signed  and  acknowledged  the  same,  and  returned  it  to 
the  said  George  J.  Jones,  at  Chicago,  by  express. 
Tl^at  in  consequence  of  this  assigned  certificate  or 
duplicate  not  having  been  returned  or  sent  to  the  gen- 
eral land  ofiice,  the  patent  for  said  land  issued  in 
the  name  of  William  H.  Jones.     That  the  same  was 
offered  to  the  said  George  J.  Jones,  who  refused  to 
receive  it  for  the  reason  that  the  same  did  not  run  in 
his  name;  but  before  discovering  the  said  error  he  had 
delivered  up  to  the  officers  at  the  said  land  office  the 
said  assigned  certificate  or  duplicate,  who  retained  the 
same.    That  afterwards,  and  sometime  in  the  year 
1875,  the  said  George  J.  Jones  received  a  patent  for 
the  said  land  running  to  himself,  under  circumstances 
which  induced  him  to  believe  that  it  was  a  corrected 
patent  issued  to  him  by  the  proper  authorities,  pursu- 
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ant  to  the  said  assignment  of  the  said  certificate  or 
duplicate.  That  he  thereupon  caused  the  same  to  be 
recorded  in  the  proper  county  (Wayne),  and  on  or 
about  the  same  time  conveyed  the  said  land  to  one 
Charles  Midgley,  who  at  the  same  time  conveyed  the 
said  land  to  Mary  E.  Jones,  both  of  which  deeds  were 
duly  recorded  in  said  county  of  Wayne,  That  said 
George  J.  Jones  commenced  improving  said  land  in 
April  or  May,  1869,  and  continued  to  cultivate  the 
same,  and  pay  the  taxes  thereon  until  the  year  1875, 
since  which  time  it  has  been  improved  and  occupied 
by  the  said  Mary  E.  Jones,  either  personally  or  by 
tenants,  and  she  has  paid  the  taxes  thereon. 

It  further  appears  that  on  the  9th  day  of  November, 
1875,  the  Johnson  Harvester  Company  recovered  a 
judgment  in  the  district  court  of  Wayne  county  against^ 
the  said  William  H.  Jones  for  $117.44  and  $49  costs; 
and  again  on  tl^  12th  day  of  September,  1876,  the 
Johnson  Harvester  Company  recovered  another  judg- 
ment against  the  said  William  H.  Jones  in  the  county 
court  of  Cuming  county  for  $134.80  and  $39.75  costs 
of  suit,  and  duly  filed  a  transcript  and  docketed  the 
same  in  said  Wayne  county.  That  upon  said  judg- 
ments two  executions  were  issued  and  placed  in  the 
hands  of  J.  W.  Aglee,  sheriflF  of  Wayne  county,  who 
levied  upon  the  said  quarter  section  of  land  as  the 
property  of  said  William  H.  Jones,  and  advertised  the 
same  for  sale  on  the  8th  day  of  September,  1877. 

Whereupon  the  said  Mary  E.  Jones  commenced  her 
suit  in  equity  against  the  said  William  H.  Jones,  J.  W. 
Aglee,  and  the  Johnson  Harvester  Company,  and  ob- 
tained a  temporary  injunction  restraining  the  sale  of 
the  said  lands,  etc. 

Upon  the  trial  of  said  cause  the  court  rendered  a 
final  decree  that  the  said  William  H.  Jones  convey 
said  land  to  the  plaintiff,  or  in  default  of  such  convey- 
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ance,  the  said  decree  stai^d  as  a  conveyance  thereof, 
fully  discharged  of  all  liens  by  or  on  account  of  said 
judgments,  and  that  the  said  injunction  be  made  per- 
petual, etc. 

From  said  decree  the  said  Johnson  Harvester  Com- 
pany and  J.  W.  Aglee  appealed  to  this  court. 

William  H.  Jones,  in  entering  the  land,  acted  merely 
as  the  messenger  of  George  J.  Jones,  and  he  evidently 
intended  that  the  patent  should  issue  to  the  latter, 
which  it  would  have  done  had  not  the  pai:ties  through 
ignorance  of  such  matters  failed  to  forward  the  as- 
signed certificate  to  the  general  land  office.  The 
assigned  certificate,  though  not  recorded,  was  sufficient 
to  convey  title — ^the  naked  and  dry  legal  title  of 
William  H.  Jones — ^to  George  J.  Jones,  the  equitable 
owner.  All  that  its  recording  could  have  supplied 
would  have  been  constructive  notice  to  the  Johnson 
Harvester  Company.  The  actual  occupancy  and  culti- 
vation of  said  lands  by  the  said  George  J.  Jones  from 
1869  to  1875,  and  by  Mary  E.  Jones  by  her  tenants 
after  that  time,  was  sufficient  constructive  notice  of  the 
unrecorded  conveyance  from  William  H.  Jones. 

There  is  no  conflicting  testimony,  and  we  think  the 
decree  clearly  right,  and  it  must  be  affirmed. 

Deobeb  affirmed. 
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National  Life  Insueancb  Company  of  the  United 
States  of  Ambeica,  appellant,  v.  Jennie  L.  Robin- 
son, Administbatrix  of  the  estate  of  Seth  Rob- 
inson, DECEASED,  APPELLEE. 

Suit  by  Corporation:    Effect  of  a  General  Denial.    Life 

Insurance  Oompanj,  a  corporation,  brought  an  actio  a  to  fore- 
close a  mortgage  against  A,  making  B,  the  holder  of  a  subse- 
quent judgment  lien  against  A,  a  defendant.  B,  put  in  an  an- 
swer consisting  of  a  general  denial.  Heldf  that  such  answer 
did  not  put  in  issue  the  corporate  character  of  the  corporation, 
or  its  power  to  sue  in  said  court. 

Appeal  from  tile  district  court  for  Lancaster  county. 
The  facts  appear  in  the  opinion. 

M.  Montgomery  ^  Sorty  for  appellant. 

The  whole  claim  of  the  defense  goes  to  the  legal  ca- 
pacUy  of  the  plaintiff  to  sue. 

1.  Under  the  code  want  of  legal  capacity  to  sue  is 
one  of  the  six  grounds  for  demurrer,  when  appearing 
on  the  face  of  the  pleading,  and  when  not  so  appear- 
ing the  objection  must  be  taken  by  answer,  otherwise 
it  is  waived.  Code  of  Civil  Procedure,  sees.  95,  96. 
In  this  case  there  was  neither  demurrer  nor  answer  of 
that  purport,  hence  the  question  was  waived  and  the 
defendant  was  not  in  a  position  to  raise  it  on  the  trial. 
She  assum€|d  the  right,  however,  by  virtue  of  some- 
thing which  she  claims  to  be  a  general  denial;  but  there 
was  no  sufficient  denial  in  the  answer  to  put  the  plaintiff 
to  proof  as  to  any  matter  alleged  in  the  petition,  because 
under  the  code  a  denial  must  be  absolute,  whether  spe- 
cial or  general.    Code  of  Civil  Procedure,  sec.  99. 

2.  If  the  answer  were  properly  a  general  denial,  it 
does  not  cover  the  question  of  plaintiff's  legal  capacity 
to  sue,  but  is  an  admission  of  such  capacity.    Such  a 
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denial  must  be  construed  as  applying  only  to  the  merits 
in  suits  by  corporations;  and  it  dispenses  with  all  proof 
of  corporate  existence  and  right  to  sue.  Pherdx  Bank 
V.  CurtiSy  14  Conn.,  487,  and  authorities  there  cited. 
Sailsback  v.  Liberty^  etc..  Turnpike  Co.,  2  Ind.,  656. 
Janes  v.  (Xridmnati,  etc.j  B.  Co.^  14  Ind.,  89.  Hardy  v. 
Merriweather^  Id.,  208.  Hubbard  v.  Chappelj  Id.,  601. 
The  Society  for  the  PropagaHony  etc.,  v.  the  Town  of  Paw^ 
lety  4  Peters,  501.  Savage  Manuf.  Cb.  v.  Armstrofn/g^  17 
Me.,  84,  and  cases  there  cited.  Carpenter  v.  Mercantile 
Bank,  17  Ind.,  255.  Harrison  o.  MdrtinvUle,  etc.,  B.  Go.^ 
16  Id.,  605.  Penobscot  Boom  Go.  v.  Lamsoriy  16  Me., 
224.  ComTnissioners  v.  Brighiy  18  Ind.,  93.  Putnam 
Free  School  v.  Fisher,  80  Me.,  528.    * 

Mason  ^  Whedxm,  for  Appellee. 

Cobb,  J. 

This  action  is  for  the  foreclosure  of  a  mortgage  exe- 
cuted by  Andrew  J.  Cropsey  and  wife  to  the  Republic 
Life  Insurance  Company,  and  by  said  company  assign- 
ed to  the  plaintiff.  The  defendants  other  than  Cropsey 
and  wife  are  sued  as  subsequent  lien  holders  upon  the 
mortgaged  premises,  one  only  of  them-Seth  Robinson- 
answering.  His  answer,  after  first  denying  all  know- 
lodge  or  information  as  to  the  plaintiff's  cause  of  action, 
denies  all  the  facts  stated  in  the  petition  except  as  to 
his  lien.  Robinson's  death  was  afterwards  suggested, 
and  the  cause  revived  in  the  name  of  Jennie  L.  Robin- 
son, administratrix.  The  cause  was  referred  to  a  spe- 
cial referee,  to  find  issues  of  fact  and  of  law. 

The  referee  made  his  report,  in  and  by  which  he 
found  as  matter  of  fact  that  the  mortgage  described 
in  the  petition  was  duly  executed,  witnessed,  acknow- 
ledged, and  recorded  in  the  of&ce  of  the  county  clerk 
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of  said  county  long  prior  to  the  obtaining  of  the  judg- 
ment of  said  llobinson ;  and  that  there  is  still  due  and 
unpaid  on  said  note  and  mortgage  the  sum  of  $825  and 
interest  thereon  from  the  twenty-fifth  of  July,  1877.  That 
the  note  was  executed  and  delivered  at  the  date,  for 
the  amount,  and  to  mature  at  the  time,  and  at  the 
rate  of  interest  as  set  forth  in  the  petition.  That  the 
said  Kepublic  Insurance  Company  duly  assigned  said 
note  to  the  plaintiff,  and  also  assigned  the  mortgage  to 
the  plaintiff.  That  at  the  time  of  the  bringing  of  this 
suit,  the  said  note  and  mortgage  were  in  the  possession 
of  the  plaintiff.  That  the  privilege  of  becoming  incor- 
porated by  said  plaintiff  was  granted  by  a  law  of  con- 
gress passed  and  approved  July  25th,  1868,  but  that  be- 
fore they  in  fact  could  become  a  corporation,  directors 
must  be  chosen,  capital  stock  must  be  subscribed,  and 
an  acceptance  made  of  such  privileges  so  granted.  Said 
act  of  congress  empowiered  such  corporation  to  sue  and 
be  sued,  plead  and  be  impleaded  in  the  district  and 
circuit  court  of  the  United  States,  in  the  District  of 
Columbia,  and  elsewhere.  That  at  the  May  term,  1877, 
of  said  court,  Seth  Robinson  recovered  a  judgment 
against  said  defendant  Cropsey  for  the  sum  of  $75.00, 
which  said  judgment  is  still  unpaid.  And  the  referee 
aforesaid  finds  the  following  conclusions  of  law: 

First  That  there  is  due  on  the  judgment  of  Robin- 
son the  sum  of  $85.50,  and  that  the  same  is  a  lien  on 
the  lands  mentioned  in  the  plaintiff's  petition.  And 
that  there  is  due  on  the  note  and  mortgage  of  the  said 
plaintiff  the  sum  of  $921.25,  and  that  the  same  is  not 
a  lien  as  against  the  claim  of  defendant  Robinson  on 
the  lands  mentioned  in  the  petition,  but  is  a  second 
lien  thereon. 

Second.  That  the  said  plaintiff,  if  a  corporation,  is 
empowered  to  maintain  this  action,  regardless  of  the 
particular  manner  whereby  it  became  possessed  of,  the 
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said  note  and  mortgage — possession  alone  in  the  case 
of  negotiable  paper  being  sufficient  for  such  purpose. 
Third.  If  said  plaintiff  is  a  corporation  as  aforesaid, 
it  has  the  lawful  right  to  become  a  party  to  negotiable 
paper  for  some  purposes.  It  is  legally  presumed  that 
plaintiff  had  such  right  to  take  by  assignment  and  en- 
dorsement the  note  and  mortgage  in  question. 

Fourth.  But  until  said  plaintiff  accepts  said  privi- 
lege so  granted  by  congress,  and  perfects  its  organiza- 
tion thereuuder,  it  is  not  a  legal  corporation. 

Fifth.  Such  corporation,  when  so  organized,  is  em- 
powered  to  sue  only  in  the  circuit  and  district  courts 
of  the  United  States,  either  in  law  or  equity,  in  the 
District  of  Columbia  and  elsewhere.  These  words  are 
restrictive,  and  a  limitation  upon  such  corporation  to 
sue  elsewhere.  The  power  that  could  grant  such  priv- 
ilege had  the  right  to  say  in  what  courts  it  should  sue 
and  be  sued.  It  follows  therefore  that,  granting  even 
that  plaintiff  is  legally  incorporated,  it  cannot  bring 
this  suit  in  this  court,  etc. 

The  plaintiff  duly  excepted  to  the  said  conclusions  of 
law  numbered  one,  four,  and  five.  The  court  ap- 
proved the  said  referee's  report,  to  which  the  plain- 
tiff excepted,  and  thereupon  the  court  rendered  a 
final  decree  in  accordance  with  the  said  report,  and 
overruled  the  plaintiff's  motion  for  a  new  trial,  etc., 
whereupon  the  plaintiff  appealed  to  this  court 

In  this  court  defendant  Robinson  by  counsel  moved 
the  court  to  dismiss  the  appeal,  for  the  reason  that  the 
record  contains  no  bill  of  exceptions,  and  does  not 
show  what  evidence  was  received  on  the  trial.  The 
motion  was  overruled.  But  there  being  no  bill  of  ex- 
ceptions, this  court  cannot  consider  any  error  not 
appearing  on  the  fiwe  of  the  record  proper. 

The  answer  of  defendant  Robinson  did  not  put  in 
issue  the  corporate  existence  of  the  plaintiff,  nor  its 
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power  to  sue  in  said  court  That  could  only  be  done 
by  demurrer,  or  by  special  denial  in  the  nature  of  a 
plea  in  abatement.  1  Chitty's  Pleadings,  448,  and  au- 
thorities there  cited  in  note  2. 

Each  feet  put  in  issue  by  the  answer  was  found  by 
the  referee  in  favor  of  the  plaintiff  except  that  of 
priority  of  lien,  and  his  finding  on  that  point  contains 
within  itself  such  manifest  error  as  to  render  it  unnec- 
essary to  go  out  of  the  record  for  its  proper  considera- 
tion. The  referee  finds  that  the  note  on  which  the 
suit  was  brought  was  made,  executed,  and  delivered, 
etc.,  and  the  mortgage  made,  executed,  acknowledged, 
and  delivered  and  recorded  long  prior  to  the  obtain- 
ing  of  the  judgment  of  said  RobinBon.  He  then  pro- 
ceeds  to  consider  matters  not  put  in  issue  by  the  plead- 
ings, and  which  were  not  and  could  not  have  been 
referred  to  him,  and  upon  consideration  thereof  comes 
to  the  conclusion  that  the  Robinson  judgment  is  the 
first  lien,  and  the  mortgage  sued  on  the  second  lien. 
The  confirmation  of  the  report  of  the  referee  by  the 
district  court,  and  the  rendition  of  judgment  thereon, 
were  erroneous  and  must  be  reversed. 

Had  the  testimony  been  preserved  by  a  bill  of  excep- 
tions, so  that  this  court  could  consider  it,  a  final  decree 
of  foreclosure  would  be  here  rendered;  but  as  it  is,  the 
cause  is  remanded  for  further  proceedings. 

Rbvsbsed  and  bemakded. 
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1.  Mortgage.  If  ft  mortgagor  sell  portions  of  the  mortgaged 
premises  in  different  parcels  at  different  times  by  warranty 
deed,  that  which  he  retains  is  in  equity  primarily  liable,  as 
against  all  but  the  mortgagee,  for  the  whole  debt.  (Jones  on 
Mortg.,  sec.  1091-2.) 

— .    Before  a  prior  mortgagee  can  be  required  to  shape  his 


2. 


8. 


action  in  the  collection  of  his  debt,  in  reference  to  the  subse- 
quent order  of  alienation  he  must  have  actual  notice  of  what 
that  order  is,  and  not  merely  the  constructiye  notice  derived 
from  the  registry  of  the  deeds  made  by  the  mortgagor  subse- 
quent to  the  mortgage.     (41  Ills.  Bep.,  110.) 

A  subsequent  purchaser  desiring  the  prior  mortgagee 


to  act  with  reference  to  the  subsequent  order  of  alienation 
should  give  him  notice  of  the  facts  in  proper  time,  and  request 
him  to  sell  accordingly.  If  he  is  not  a  party  to  the  proceed- 
ings for  foreclosure,  and  is  given  no  opportunity  there  to  pre- 
sent his  equities,  he  may  file  a  bill  against  the  mortgagee  and 
the  other  subsequent  purchasers  (if  any),  sta3ring  the  sale  until 
the  respective  equities  can  be  adjusted.  But  he  cannot  remain 
passive  until  the  sale  has  been  made  and  confirmed,  and  then 
assert  his  rights  against  the  mortgagee  in  view  of  facts  of  which 

the  latter  had  no  knowledge. 

I 

This  was  an  action  brought  by  plaintiff  to  remove 
the  cloud  from  her  title  to  lot  six  in  block  nineteen  in 
West  Point,  Cuming  county.  The  petition  states  in 
substance  that  on  the  seventeenth  day  of  March,  1874, 
John  D.  Neligh,  at  that  time  the  owner  of  said  lot  six, 
sold  and  conveyed  the  same  by  warranty  deed  to  one 
Mary  Wisner;  that  said  plaintiff  holds  title  thereto 
under  said  conveyance  to  said  Mary  Wisner  and 
through  one  Anton  Merik,  her  late  husband,  since  de- 
ceased; that  during  his  life-time  said  Anton  Merik 
made  valuable  and  permanent  improvements  on  said 
lot  six,  and  erected  a  dwelling  house  thereon  at  an 
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outlay  and  expenditure  of  over  §800;  that  prior  to  the 
aforesaid  conveyance  of  said  lot  to  said  Mary  Wisner, 
the  said  Neligh  mortgaged  the  same,  together  with 
several  other  tracts  of  lands,  to  one  Wm.  Parratt,  to 
secure  a  note  of  §2,080,  which  said  mortgage  was  also 
foreclosed  on  the  fifth  day  of  November,  1873,  being 
prior  to  the  aforesaid  conveyance  to  said  Mary  Wisner; 
that  the  said  Wm.  Parratt  having  died,  the  said  decree 
of  foreclosure  was,  on  the  fifth  day  of  November,  1874, 
revived  in  the  name  of  Mary  Parratt,  executrix,  etc., 
one  of  the  defendants  herein ;    that  Mr.  Neligh  and 
wife  had  not  alienated,  bargained  to  sell,  or  conveyed 
any  of  the  aforesaid  mortgaged  premises  prior  to  the 
conveyance  of  said  lot  six  to  Mary  Wisner,  nor  had 
any  of  said  mortgaged  premises  been  otherwise  en- 
cumbered by  any  paramount  mortgage,  judgment,  or 
other  legal  or  equitable  lien  prior  to  or  at  the  time  of 
the  aforesaid  conveyance  to  said  Mary  Wisner ;  tliat 
the  plaintifl:',  since  the  death  of  her  late  husband,  mar- 
ried Anton  Lausman ;  that  on  the  first  day  of  October, 
1877,  said  plaintiff  leased  said  lot  to  the  defendant 
Sonnenschein,  who  entered  into  and  continued  to  hold 
possession  thereof  until  after  the  fifth  day  of  Decem- 
ber, 1877 ;  that  the  said  defendants,  Drahos  and  Sonnen- 
schein, with  notice  and  full  knowledge  of  the  plain- 
tiff's title  and  interest  to  said  lot,  intending  tp  defraud 
the  said  plaintiff",  became  the  purchasers  on  the  twelfth 
day  of  December,  1877,  under  an  order  of  sale  under 
aforesaid  decree  of  foreclosure,  of  a  pretended  interest 
of  the  said  John  D.  Neligh  thereto,  and  said  sale  was, 
on  the  fifth  day  of  December,  1877,  duly  confirmed, 
and  a  sheriff's  deed  executed  therefor  to  said  Drahos 
and  Sonnenschein;  that  the  said  plaintiff  was  absent 
firom  the  state  of  Nebraska  from  June,  1876,  to  Jan- 
uary 16,  1878,  and  she  was  not  notified,  and  had  no 
knowledge  that  application,  would  be  made  for  the 


JANUAEY  TERM,  1879.  459 

LaaBman  y.  Drahos.  ' 

• 

confirmation  of  said  sheriff's  sale,  nor  was  she  advised 
of  said  confirmation  until  a  long  time  afterwards;  that 
all  of  the  aforesaid  conveyances,  and  the  will  of  Anton 
Merik,  were  duly  recorded  and  indexed  as  required  by 
law ;  that  the  value  of  said  lot  at  the  time  of  said  sale 
was,  and  now  is,  $1,200;  while  the  value  of  all  the 
other  lands  and  tenements  included  in  said  mortgage, 
exclusive  of  all  tax  lines  and  incumbrances,  was  at  the 
time  of  the  said  sale,  and  now  is,  worth  $9,000,  being 
four  times  more  than  the  amount  claimed  to  be  due 
on  said  mortgage  debt  at  the  time  of  said  sale  to  the 
defendants,  Drahos  and  Sonnenschein ;  that  the  amount 
of  the  judgment  under  said  decree  of  foreclosure  was 
$2,298.96,  with  no  particular  rate  of  interest  men- 
tioned therein;  that  on  the  tenth  day  of  March,  1875, 
an  order  of  sale  was  issued  under  said  decree,  on 
which  $250  was  paid,  which  in  consideration  of  said 
payment  was  recalled  before  the  day  of  sale  had  ar- 
rived;  that  on  the  twenty-eighth  day  of  December, 

1875,  another  order  of  sale  was  issued,  but  the  same 
was  again  recalled  by  the  plaintiff  thereto  before  the 
day  of  sale  had  arrived,  at  the  request  of  Mr.  Neligh, 
for  a  supposed  consideration  unknown  to  the  plaintiff 
herein;  but  taking  the  commission  charged  by  the 
sheriff  in  his  return  of  said  order  of  sale  as  a  basis — 
said  commission  being  $45— it  would  seem  that  $2,400 
was  then  paid  thereon,  nearly  as  much  as  was  at 
the  time  claimed  to  be  due  thereon ;  that  on  May  3, 

1876,  Mr.  Keligh  paid  on  said  judgment  the  sum  of 
$1,000,  which,  with  the  $250  paid  on  the  first  aforesaid 
order  of  sale,  and  the  $2,400  supposed  to  have  been 
received  on  the  aforesaid  second  order  of  sale,  was 
more  than  sufficient  to  discharge  the  entire  mortgage 
debt;  that  afterwards,  on  June  18, 1877,  another  order 
of  sale  for  $2,000  was  issued,  with  interest  at  12  per 
cent,  and  under  which  said  lot  was  sold  to  Drahos  and 
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Sonnenschein  as  aforesaid ;  that  included  in  said  mort- 
gage with  said  lot  six  was  property  that  brought  in  an 
annual  income  of  $900 — b.  sum  sufficient  to  pay  all 
taxes,  insurance,  necessary  repairs,  and  leave  a  balance 
which  alone  would  have  been  sufficient  for  the  discharge 
of  said  judgment  before  this  time ;  but  the  plaintiff  to 
said  judgment  neglected  to  use  due  diligence  in  the 
enforcement  of  the  collection  thereof,  or  to  apply  for 
the  appointment  of  a  receiver  to  take  possession  of 
said  mortgaged  premises,  for  the  purpose  of  preserving 
the  security  therein  and  of  applying  the  income  to  the 
discharge  of  said  mortgage  debt ;  and  that  by  reason 
of  the  said  several  neglects,  the  said  premises  have  be- 
come encumbered  with  tax  liens,  and  have  become  less 
valuable  as  a  security  for  said  mortgage  debt. 

The  defendants  demurred  to  the  petition;  the  de- 
murrer was  sustained,  and  a  judgment  entered  dismiss- 
ing the  case.     Plaintiff  appeals. 

Uriah  Bruner  and  F,  M.  FransBy  for  appellant,  cited 
Teaf  V.  jRoss,  1  Ohio  State,  469.  Rorer  on  Judicial 
Sales,  923.  Harrison  v.  Andrews ^  18  Kan.,  535. 
United  States  v.  Duncan^  4  McLean,  607.  Cosier  v. 
Shipman^  35  IS.  T.,  533.  1  Jones  on  Mortgages,  647. 
Uhl  V.  May^  5  Neb.,  161.  Aldrich  v.  Cooper ^  2  Lead. 
Cases  in  Equity,  805.     2  Story's  Equity,  1552. 

-R.  F.  Stevenson^  for  appellees. 

Cobb,  J. 

The  petition  shows  that  the  mortgage  executed  by 
Neligh  to  William  Parratt  was  made,  the  debt  which 
it  was  given  to  secure  had  matured,  suit  for  the  pur- 
pose of  foreclosing  the  same  had  been  commenced  and 
prosecuted  to  judgment,  and  a  decree  of  foreclosure  and 


JANUAEY  TERM,  1879.  461 

Lausman  v.  Drahos. 

final  jadgment  rendered  in  the  case,  before  the  making 
of  the  deed  by  Neligh  to  Mrs.  Wisner,  under  whom 
the  plaintiff  claims  title  to  a  part  of  the  mortgaged 
premises.  This  being  the  case  she  must  be  treated  as 
a  volunteer  so  far  as  her  interest  in  the  sale  and  con- 
firmation is  concerned,  and  not  entitled  to  notice  of 
*any  of  such  proceedings.  It  is  a  well-settled  principle 
that  when  several  parcels  of  real  estate  have  been  mort- 
gaged in  one  conveyance  and  the  mortgagor  afterwards 
conveys  different  parcels  of  such  property  to  as  many 
parties  and  retains  some  of  such  parcels  undisposed  of, 
the  mortgagee  or  owner  of  the  mortgage  will  be  com- 
pelled to  first  sell  those  parcels  Which  the  mortgagor 
has  not  conveyed,  and  if  the  same  prove  insufiicient, 
then  those  parcels  which  have  been  conveyed  in  the 
inverse  order  of  their  alienation  by  the  mortgagor. 

But  in  order  to  do  this  the  ordinary  and  proper 
means  must  be  used.  It  is  but  seldom  that  persons 
buy  property  incumbered  by  a  mortgage  which  has 
been  foreclosed,  and  when  they  do  they  should  under- 
stand that  they  assume  the  risk  of  the  property  being 
sold  without  notice  to  them,  and  if  there  is  any  circum- 
stance connected  with  the  property,  such  as  that  claimed 
by  the  appellant,  that  it  is  they  who  have  duties  td 
perform  in  respect  to  the  sale,  and  t];iat  it  will  not  do  to 
lie  still  until  the  law  has  taken  its  course  and  the  rights 
of  other  parties  in  the  premises  have  become  fixed. 

Notwithstanding  the  late  day  on  which  the  appellant 
acquired  title  to  the  lot  in  question,  had  she  notified 
the  appellee,  Mary  Parratt,  of  her  title,  and  requested 
that  that  portion  of  the  mortgaged  premises  not  alien- 
ated by  Neligh  be  first  sold,  she  would  have  been  enti- 
tled to  such  request,  and  had  it  been  refused  the  law 
would  have  enforced  it  But  it  is  not  alleged  that 
either  William  Parratt,  in  his  lifetime,  or  his  adminis- 
tratrix had  actual  notice  of  the  conveyance  by  Neligh 
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to  Mrs.  Wisner.  The  recording  of  the  deed  was  not 
notice  to  them.  See  Mattescn  v.  Thomas  et  al.^  41  HI., 
110,  and  cases  there  cited.  See  also  Inglehart  v.  Crane^ 
et  al.^  42  111.,  361.  Neither  was  the  occupation  of  said 
lot  6,  in  block  19,  by  Fred  Sonnenschein  as  tenant  of 
the  appellant  any  notice  of  her  rights  to  either  of  the 
Parratts,  as  they  had  a  right  to  suppose  that  Sonnen- 
schein was  a  tenant  of  Neligh. 

If  we  are  correct  in  the  above  views  then  it  will  be 
unnecessary  to  inquire  into  the  allegations  of  said  pe- 
tition as  to  the  amount  which  was  paidby  Neligh  by  way 
of  bonus  for  delaying  the  sale,  etc.  In  the  absence  of 
notice  of  the  rights  of  appellant  the  appellee,  Parratt, 
had  the  right  to  postpone  said  sale  from  time  to  time 
at  the  request  of  Neligh,  and  is  chargeable  with  no 
laches  therefor.  And  it  being  nowhere  stated  in  the 
petition  that  the  whole  of  said  mortgage  debt  had  been, 
paid  at  the  time  of  the  sheriff's  sale,  it  follows  that  the 
appellee,  Parratt,  having  no  notice  of  the  rights  of  ap- 
pellant, had  the  right  to  sell  such  parcel  of  the  mort- 
gaged premises  as  might  prove  to  be  the  most  salable. 

The  charge  of  fraud  and  collusion  against  Sonnen- 
schein and  Drahos  is  not  set  out  with  sufficient  com- 
prehensiveness to  constitute  a  cause  of  action  against 
them. 

It  follows  from  these  views  that  the  judgment  of  the 
district  court  in  sustaining  the  demurrer  to  the  petition 
must  be  affirmed. 

JUDQMENT  AFFIRMED. 
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William  M.  Hicklin  bt  al.,  plaintiffs  in  error,  v. 
Thb  Nebraska  City  National  Bank,  defendant  in 

ERROR. 


8  468 

14  168 

22  684 

8  46:) 

48  714 


1. 


r- 


Fraotioe:  suBSTiTUTioif  ov  parties  befendakT.  Section 
60  of  the  code  of  civil  procedure  authorizes  the  court  in  certain 
cases  and  under  certaia  circumstances  to  substitute  the  real 
party  in  interest  as  defendant  in  the  action.  But  this  authority 
must  be  exercised,  if  at  all,  before  :final  judgment,  for  afterwards 
the  court  has  no  power  to  make  such  an  order. 


2.    :    pleading:    plaintiff's  interest  must  affirm a- 

TiYELY  APPEAR  IN  THE  PETITION.  Where  an  action  is  brought 
on  a  written  instrument  by  one  not  a  nominal  party  to  it — for 
example,  an  undertaking  in  replevin — ^in  order  to  maintain  the 
suit  his  interest  therein  must  be  made  to  appear  affirmatively 
by  proper  allegations  in  the  petition. 

8.  Undertaking  in  Beplevin:  omissions  do  not  vitiate 
WHAT  IT  ACTUALLY  CONTAINS.  An  Undertaking  in  replevin  in 
which  is  omitted  the  provisions  to  "return  the  property  to  the 
defendant,  in  case  judgment  for  a  return  of  such  property  is 
rendered  against  him,"  but  containing  all  the  other  statutory 
provisions,  cannot  for  that  reason  be  avoided  by  the  parties 
signing  it,  but,  so  far  as  it  goes,  creates  a  binding  obligation 
and  may  be  enforced  against  them. 

On  the  fifteenth  day  of  September,  1874,  the  Ne- 
braska City  National  Bank  obtained  a  judgment  in  the 
district  court  of  Otoe  county  against  Thomas  H.  Adams, 
Wesley  Conner,  and  J.  Gordon  Conner,  and  on  the 
twenty-second  of  October  following,  caused  execution 
to  be  issued  and  levied  upon  certain  personal  property 
in  possession  of  Thomas  H.  Adams.  Adams  then 
brought  suit  to  restrain  a  sale  under  the  levy,  alleging 
in  substance  that  he  was  not  the  owner  of  the  property, 
but  only  a  mortgagee  thereof.  The  district  court  dis- 
missed the  action,  and  upon  a  review  of  the  case  here 
its  j  udgment  was  affirmed.  4  Neb. ,  870.  Adams  then 
brought  an  action,  gave  bond  with  Hicklin  and  others 
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as  sureties,  and  replevied  the  property  from  the  sheriflF. 
Upon  a  trial  judgment  was  rendered  against  him,  and 
this  action  was  afterwards  brought  by  the  bank — which 
had  been  substituted  by  order  of  the  court  as  defend- 
ant in  place  of  the  sheriff— upon  the  undertaking  in 
replevin.  Judgment  below  in  favor  of  the  bank  and 
cause  brought  up  by  the  sureties  upon  a  petition  in 
error. 

G.  B.  Scojkldy  and  Stevenson  ^  Hayward,  for  plaintife 
in  error. 

There  is  no  replevin  bond  sued  on  this  case  as  requir- 
ed by  law.  Sezson  v.  Kelly ^  8  Neb.,  105.  Gen.  Stat.,  553. 
The  court,  when  the  bond  was  taken,  had  no  jurisdic- 
tion of  that  case.  Garrett  v.  Woods y  8  Kan.,  231.  There 
is  no  judgment  against  the  defendant  in  the  replevin 
suit  The  pretended  judgment  is  not  such  as  the  stat- 
utes of  Nebraska  require  it  to  be.  Gen.  Stat.,  713. 
Hall  V.  JenesSy  6  Kan.,  357,  and  cases  there  cited. 
Hooker  v.  Hammilly  7  Neb.,  231. 

-E  jP.  Warreriy  for  defendant  in  error. 

1.  In  an  action  upon  a  replevin  bond,  the  fact  that  the 
defendant  had  commenced  his  action  before  a  tribunal 
incompetent  to  try  the  matter  in  dispute  is  no  defense, 
and  the  plea,  that  the  title  to  the  property  replevied 
was  in  him,  is  bad.  McDermait  v.  Isbellj  4  Cal.,  113. 
Bates  V.  WtUiamSy  48  HI.,  494. 

2.  It  is  no  defense  to  the  surety  in  a  suit  against 
him  on  the  replevin  bond,  that  an  erroneous  judgment 
has  been  rendered  against  his  principal.  In  this  case 
the  judgment  was  for  the  value  of  the  goods,  instead 
of  for  a  return  as  it  should  have  been.  Mason  v.  JRichr 
ardSj  12  Iowa,  78. 
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3.  When  a  person  replevies  property,  executes  an 
undertaking,  and  has  a  delivery  of  property  to  him, 
and  the  writ  of  replevin  is  afterwards  quashed  as  hav- 
ing issued  ;  improperly,  the  plaintiff  in  replevin  and 
his  sureties  are  liable  upon  the  bond.  Baman  v.  Shut- 
ton,  2  Bibb  (Ky.),  199. 

4.  Though  there  be  no  award  of  a  return  of  the 
property,  yet  if  the  plaintiff  in  replevin  do  not  succeed 
the  condition  of  the  bond  is  broken.  Brawn  v.  Parker ^ 
6  Blackf.,  291.     Gibbs  v.  Bartktt,  2  Watts,  29. 

Laeb,  J. 

The  bill  of  exceptions  containing  the  testimony  and 
questions  decided  during  the  trial  having  been  quashed 
on  motion  of  the  defendant  in  error,  the  main  question  • 
left  for  consideration  is,  whether  the  petition  states 
facts  sujEcient  to  constitute  a  cause  of  action.  This 
question  was  distinctly  raised  by  demurrer  in  the 
court  below,  and  there  decided  in  the  affirmative. 

As  shown  by  the  petition,  the  action  was  brought  on 
an  undertaking,  executed  by  the  defendants  below  to 
Frank  M.  Parber,  as  sheriff  of  Otoe  county,  in  a  cer- 
tain replevin  suit,  brought  before  a  justice  of  the  peace 
by  Thomas  H.  Adams  against  said  Farber,  to  recover 
the  possession  of  a  quantity  of  personal  property  held 
by  him  under  an  execution.  On  the  giving  of  this  un» 
dertaking  the  property  was  delivered  to  Adams,  who 
disposed  of  it  to  his  own  use. 

On  the  return  of  the  order  of  replevin,  it  appearing 
from  the  appraisement  that  the  property  taken  under 
it  was  of  the  value  of  over  one  hundred  dollars,  the 
justice  duly  certified  the  case  to  the  district  court  as 
the  statute  directs,  where  such  proceedings  were  after- 
wards had  as  resulted  in  a  judgment  in  &vor  of  Far- 
ber for  $563.10,  the  value  of  the  goods,  and  damages, 
S2 
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as  returned  by  a  jury,  and  costs  taxed  at  $88.90.  It  is 
not  alleged  that  the  defendant  in  error  (plaintiff  below) 
had  any  interest  in  the  execution  under  which  the 
sheriff  was  in  possession  of  this  property.  After  show- 
ing the  recovery  of  the  judgment  by  Farber  in  the 
replevin  case,  it  is  alleged  in  the  petition,  ^^that  such 
proceedings  were  afterwards  had  in  said  cause,  that 
this  plaintiff  was,  by  the  order  and  judgment  of  said 
court,  substituted  in  the  place  and  stead  of  the  said 
Frank  M.  Farber,  sheriff  as  aforesaid,  as  defendant  in 
said  action;  and  it  was  by  said  court  ordered  that  all 
rights  and  benefits  under  said  judgment  should  accrue 
to  this  plaintiff,  and  that  execution  should  issue  in  the 
name  and  for  the  benefit  of  this  said  plaintiff  upon  said 
judgment,  so  as  aforesaid  recovered  by  said  Farber 
against  the  said  Thomas  H.  Adams." 

There  is  thus  set  out  at  length  the  fact,  not  only  of 
the  substitution  of  a  person  as  party  defendant  who  is 
not  shown  to  have  been  at  all  interested  in  the  matter 
in  controversy,  but  this  after  the  complete  determina- 
tion of  the  action  by  the  rendition  of  a  final  judgment. 
Had  the  court,  which  is  one  of  general  jurisdiction, 
the  power  to  do  this? 

Section  50  of  the  code  of  civil  procedure  provides 
that:  ^^In  an  action  against  a  sheriff  or  other  ofi3lcer, 
for  the  recovery  of  property  taken  under  an  execution, 
and  replevied  by  the  plaintiff  in  such  action,  the  court 
may,  upon  the  application  of  the  defendant,  and  of  the 
party  in  whose  favor  the  execution  issued,  permit  the 
latter  to  be  substituted  as  the  defendant,  security  for 
the  costs  being  given."  It  is  evident  from  the  lan- 
guage here  employed  that  the  sole  object  of  this  pro- 
vision was  to  relieve  the  officer  from  whom  property 
60  held  by  him  has  been  replevied,  with  the  assent  of 
the  execution  creditor,  from  the  trouble  and  expense 
of  making  a  defense  to  the  action,  and  to  place  that 
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matter  within  the  control  entirely  of  the  real  party  in 
interest. 

But  where  and  when  is  this  change  of  parties  to  be 
made  ?  The  language  of  the  section  is  **  in  an  action ;" 
not  after  a  trial  has  been  had,  and  a  final  judgment — 
which  is  the  object  and  end  of  an  action — ^has  been 
rendered.  "A  judgment,"  says  the  code  (Sec.  428) 
"  is  the  final  determination  of  the  rights  of  the  parties 
in  an  action."  When  the  judgment  is  finally  entered 
the  rights  of  the  parties  to  it  are  fixed,  and  the  power 
of  the  court  over  it  in  that  action  is  ended,  except  for 
the  purposes  provided  for  in  other  sections  of  the  code. 
Section  602  confers  upon  courts  the  power  to  vacate 
or  modify  their  own  judgments  and  orders,  and  points 
out  specifically  how,  and  for  what  causes,  this  power 
may  be  exercised.  But  this  section  does  not  empower 
the  court  to  do  what  this  petition  shows  was  here  at- 
tempted, viz.:  arbitrarily  to  substitute  a  stranger  to 
the  proceedings  as  a  party  defendant  in  the  judgment 
after  its  rendition.  We  are  of  opinion  that  the  court 
had  not  the  power  it  assumed  to  exercise  in  this  in- 
stance, and  that  the  order  of  substitution  conferred  no 
rights  whatever  upon  the  defendant  in  error. 

But  even  if  we  were  to  hold  otherwise,  and  that  the 
order  of  substitution  actually  conferred  all  the  rights 
upon  the  bank  which  it  in  terms  assumes  to  confer, 
still  the  defendant  in  error  could  not  maintain  its  action 
on  the  undertaking.  The  order  was,  ^^  that  all  rights 
and  benefits  under  said  judgment,"  should  accrue  to 
said  bank,  and  that  execution  should  issue  in  its 
name,  and  for  its  *^use  and  benefit"  Its  rights  thus 
attempted  to  be  fixed  were  limited  to  the  judgment 
and  execution;  as  to  the  undertaking  the  order  was 
silent.  Of  course  they  were  no  greater,  nor  less,  than 
they  already  were  witiiout  it.  This  being  so,  and  there 
being  no  allegation  of  an  assignment  of  the  undertak- 
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ing  by  Farber  to  the  bank,  it  is  not  shown  that  it  has 
such  an  interest  as  will  support  an  action  at  law  upon 
it.  The  undertaking  in  question  was  given  to  said 
Farber  as  sheriflf.  It  was  nominally  and  legally  for 
his  benefit  as  such  officer,  and  without  doubt  he  could 
have  maintained  an  action  upon  it.  It  is  true  also  that 
if  the  defendent  in  error  were  the  real  party  in  inter- 
est in  the  execution  under  which  the  sheriff  held  the 
goods  when  they  were  replevied,  it  would  have  an  inter- 
est— ^not  a  legal,  but  an  equitable  interest — ^which  the 
law  would  protect  in  a  proper  action.  Section  29  of 
the  code  of  civil  procedure  provides  that:  "Every 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  section  82.'^  Look- 
ing, however,  to  the  petition  we  fell  to  see  that  the 
defendant  in  error  has  any  interest  whatever  in  the 
subject  of  the  action,  but  on  the  contrary,  we  do  dis- 
cover that  said  Farber  as  sheriff,  the  person  to  whom  it 
was  ^ven,  was,  and  for  aught  that  is  pleaded  is  still, 
the  real  party  in  interest. 

It  is  also  urged  on  behalf  of  the  plaintiff  in  error, 
that  in  no  event  can  an  action  be  maintained  on  this 
instrument  for  the  reason  that  one  important  conditibn 
of  a  perfect  statutory  undertaking  in  replevin  under  our 
law  is  omitted,  viz. :  that  which  requires  the  plaintiff 
"to  return  the  property  to  the  defendant  in  case  judg- 
ment for  a  return  of  such  property  is  rendered  against 
himu^'  But  this  objection  to  the  undertaking  is  unten- 
able. Except  in  this  omission  it  oonforms  to  all  the 
requirements  of  the  statute,  and  we  are  of  opinion  that, 
so  &r  as  it  goes,  it  creates  a  binding  obligation  on  those 
who  signed  it.  While  the  defendant  in  the  replevin 
suit,  for  whose  benefit  the  undertaking  was  required, 
might  have  objected  to  it  at  the  proper  time,  he  did 
not  see  fit  to  do  so,  but  accepted  it  as  a  satisfactory 
security  for  the  property  taken.    Under  it  the  plaintiff 
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acquired  the  possession  of  the  goods,  and  it  would  be 
rank  injustice  to  permit  the  parties  signing  it  to  escape 
liability  simply  because  it  is  less  severe  in  its  condi- 
tions than  the  defendant,  under  the  statute,  might  have 
insisted  upon.  It  is  enough  to  know  that  reason  and 
the  authorities  are  the  other  way.  Shaw  etcUv,  Tobias^ 
8  K  Y.,  188.  Claggett  v.  Rwhards,  45  K.  H.,  860. 
DeBau)  v.  McClary  et  al.^  18  McCord^  44.  Cody  v.  Eg- 
gleston  et  oL^  11  Mass.,  282. 

For  the  reason  simply  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in 
&yor  of  the  defendant  in  error,  the  judgment  is  reversed 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 


Reversed  and  kemanded. 


Belus  Lounsburt,  appellee,  v.  James  H.  Cateon, 

impleaded,  etc.,  appellant. 


8  m 
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Mortgage  Foreclosure :  *  paramount  title.    L.  brought  hit 

action  to  foreclose  a  mortgage  executed  by  McW.  Several 
other  persons,  including  C,  were  made  defendants  as  subsequent 
purchasers  and  incumbrancers.  <  C.  answered,  claiming  to  be 
the  absolute  owner  of  the  land  by  paramount  title,  averred 
that  McW.  never  had  any  right  or  title  to  the  land,  and  prayed 
that  the  mortgage  be  adjudged  null  and  void  and  cancelled. 
The  plaintiff  replied  denying  the  validity  of  C.'s  title,  alleg- 
ing that  it  was  obtained  by  fraud,  etc.  On  appeal  by  C.  from 
a  decree  of  the  district  court  foreclosing  the  mortgage  and  do- 
claring  .the  pretended  title  of  O.  to  be  void,  and  setting  aside 
the  several  deeds  of  conveyance  under  which  he  claimed  title — 
Held^  That  0.  having  set  up  his  adverse  title — having  by  plead- 
ing as  well  as  by  testimony  invoked  the  judgment  of  the  court 
as  to  the  validity  of  his  title — he  cannot  now  deny  the  power 
of  the  court  to  pass  upon  the  issue  thus  presented. 
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This  was  an  appeal  by  James  H.  Catron  from  a  de> 
cree  rendered  against  him  in  the  district  court  for  Otoe 
county,  wherein  he  was  impleaded  with  one  Mc Wil- 
liams in  an  action  brought  by  Lounsbury  to  foreclose 
a  mortgage  upon  certain  property  in  that  county  exe- 
cuted and  delivered  by  said  Mc Williams. 

'E.  F.  Warren^  for  appellant 

1.  It  is  a  rule  in  chancery  not  affected  by  the  code, 
that  a  party  must  recover  according  to  the  case  made 
by  his  complaint,  or  not  at  all;  ^^secimdem  allegaia*^  as 
well  as  ^^probata.^'  No  decree  can  be  made  in  favor  of 
a  plaintiff  on  grounds  not  stated  in  his  complaint,  nor 
relief  granted  for  matters  not  charged,  although  they 
may  be  apparent  from  some  part  of  the  pleadings  and 
evidence.  Bank  v.  JSames,  1  Keyes,  K.  Y.,  592. 
Ke^ey  v.  Weaterrij  2  N.  T.,  500.  Ferguscn  v.  Ferguson^ 
Id.,  860.  Bailey  v.  Ryder,  10  K  Y.,  368.  Story  Equity 
Pleadings,  Sec.  257.  Helm  v.  Oantrell,  59  Ql.,  580.  A 
complainant  in  equity  cannot,  upon  a  prayer  for  specific 
relief,  obtain  a  decree  for  more  than  he  has  asked  in 
his  bill.  Sims  v.  Ghdhrie,  9  Cranch,  19.  Koehler  v. 
Black  Biver  Co.,  2  Black,  715.  HaU  v.  Jbume,  46  HL, 
498.  Walters  v.  Fredericks^  11  Iowa,  181.  Blake  v. 
Blake,  18  Id.,  40.  Byam  v.  Cook,  21  Id.,  892.  WiUenr 
berger  v.  Morrison^  89  Mo.,  71.  Armitage  r.  Pulver,  87 
N.  Y.,  494.  Coleman  v.  R  R  Co.,  88  K  Y.,  201. 
JEhans  v.  Gibson,  29  Mo.,  228.  Ward  v.  Finders,  29  HI., 
519.  Brayion  v.  Jones,  5  Wis.,  117.  FngUsh  v.  Fozally 
2  Pet.5  595.  Boon  v.  Chiles,  10  Pet,  211.  Bourn  v. 
Reynolds,  11  Cal.,  14.  This  decree  is  fatally  defective. 
Baekman  v.  Sepuheda,  89  Cal.,  688.  Marskman  v. 
CmkHn,  21  N.  J.,  Eq.,  546.  Id.,  107.  Id.,  191.  Char- 
pentier  v.  Brenham,  59  Cal.,  549.  Rogers  v.  Brooks,  80 
Ark.,  612.    Under  a  prayer  for  general  relief,  a  court  of 
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equity  will  grant  such  particular  relief  as  the  case  stated 
in  thebody  of  the  bill  will  justify.  Carud  Co.  v.  Coal  Go.y 
21  Pa.  St,  131.  Holmes  v.  Fresh,  9  Mo.,  201.  Holland 
V.  Anderson,  88  Mo.,  55,  and  cases  cited  supra — Dodge 
V.  Wright,  48  HI.,  882. 

2.  This  is  an  action  to  foreclose  a  mortgage.  The 
petition  did  not,  nor  could  it  without  having  a  mis- 
joinder of  causes  of  action,  contain  allegations  compe- 
tent* to  raise  issues  of  title.  In  such  an  action  a  party 
whose  claim  is  adverse  or  paramount  to  the  title  of  the 
mortgage  cannot  be  barred  as  to  such  title  by  any  de- 
cree in  such  suit.  His  title  cannot  be  litigated.  Com- 
ing  V.  Smith,  6  N.  T.,  82.  Lewis  v.  Smith,  9  N.  T.,  502. 
Frost  V.  Koon,  80  N".  T.,  446.  Shellenberger  v.  Biser,  6 
Neb.,  196.  Eagle  Fire  Co.  v.  LerU,  6  Paige,  687.  Strobe 
V.  Doioner,  18  Wis.,  10.  Straight  v.  Harris,  14  Wis., 
609.  Pelton  v.  Farmer,  18  Wis.,  222.  Nor  will  the 
fJEust  that  the  party  claiming  the  adverse  title  litigates 
it  in  the  court  bar  hibi.  It  is  erroneous  and  will  be 
reversed;  the  court  should  have  dismissed  the  bill  as 
to  such  party.  Board  v.  R.  R.  Co.,  24  Wis.,  121-181, 
and  cases  cited  supra.  Chamberlain  v.  LyeU,  8  Mich., 
448.  Such  decree  would  be  no  estoppel.  Littlefield  v. 
Crocker,  80  Me.,  192.  HolcomJb  v.  Holc(mih,  2  Barb.,  20. 
Hill  V.  Meeker,  28  Conn.,  672.  Mundy  v.  Vail,  84  N.  J. 
L.,  418. 

Attert  &  Cole  and  M.  L.  Hayward,  for  appellee. 

1.  The  appellant  waived  his  pretended  claim  of 
paramount  title.  1st,  By  his  answer  and  cross  bill  and 
by  therein  asking  affirmative  relief;  2d,  By  not  dis- 
claiming and  asking  to  be  dismissed;  8d,  By  joining 
in  the  issue  raised  by  the  reply  and  making  no  objec- 
tions to  the  proceedings;  4th,  By  not  denying  any  of 
the  averments  of  the  petition  which  left  them  to  be 
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taken  as  true.  "Waiver  is  defined  to  be  "  the  relinquish- 
ment or  refusal  to  accept  of  a  righf  In  practice,  it 
is  required  of  every  one  to  take  advantage  of  his  rights 
at  a  proper  time,  and  neglecting  to  do  so  will  be  consid- 
ered as  a  waiver.  Bouvier's  Law  Dictionary.  The 
proper  time  to  have  urged  the  question  of  paramount 
title  was  in  the  court  below  by  a  proper  answer  and 
disclaimer,  followed  by  a  request  to  be  dismissed  from 
the  action.  Had  appellant  done  this  he  might  have 
had  some  standing  in  this  court,  but  as  it  is  he  has  none. 
He  gave  himself  away  by  his  answer  and  proceedings, 
and  is  now  estopped. 

2.  The  position  which  appellant  assumes  in  this 
court  is  wholly  inconsistent  with  that  taken  by  his 
answer  in  the  court  below.  The  rule  of  law  is  that 
when  one  has  an  election  between  several  inconsistent 
causes  of  action  he  will  be  confined  to  that  one  which 
he  first  adopts.  Any  decisive  abt  of  the  party,  done 
with  knowledge  of  his  rights  and  of  the  fact,  determines 
his  election  and  works  an  estoppel.  JRodemund  v.  Clarky 
46  N.  Y.,  854.  Mmis  v.  Rexf(yrd,  18  N.  T.,  562. 
SUxm  V.  Hociim^  29  Mich.,  158.  Gonahan  v.  Thompson^ 
111  Maas.,  270.     T\lley  v.  Adams,  108  Mass.,  50. 

8.  We  insist  that  when  a  party  has  proceeded  in  a 
cause  as  appellant  has  in  this — ^presented  his  whole  de- 
fense, left  the  plaintiffs  petition  undenied,  thereby 
admitting  the  same  to  be  true,  joined  in  and  proceeded 
to  the  trial  of  the  issues  raised  by  his  answer  and  plain- 
tiffs reply,  to  a  full  hearing  and  determination  of  the 
same  without  objection,  and  then  at  last  when  he  dis- 
covers himself  coming  out  at  the  little  end  of  the  horn — 
he  will  not  be  allowed  to  wiggle  and  twist  and  cry  out: 
"  My  title  is  paramount  and  should  not  have  been  de- 
termined in  this  foreclosure  action."  The  answer  to 
all  this  squealing  on  the  part.of  appellant  is:  Why  did 
you  not  disclaim,  object,  ask  to  be  dismissed,  or  deny 
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the  petition?  The  most  that. can  be  claimed  by  the 
appellant's  answer  is  that  it  sets  up  new  matter,  which 
is  a  complete  defense  to  plaintiff's  cause  of  action  if 
true.  How  such  a  defense  is  to  be  taken  and  pleaded 
has  been  fully  considered  by  this  court  A.  '^  N.  R. 
JR.  V.  Washbwm^  5  Neb.,  122. 

Cobb,  J. 

Belus  Lounsbury  commenced  his  action  in  the  dis- 
trict court  of  Otoe  county  to  foreclose  a  mortgage  on  a 
certain  tract  of  land  in  said  county  executed  by  Wil- 
liam Mc Williams.  The  petition  is  in  the  usual  form 
against  McWilliams  as  mortgagor,  and  several  other 
defendants  as  subsequent  incumbrancers — ^among  the 
rest  James  H.  Catron,  whom  the  petition  alleges  *'  has 
or  pretends  to  have  some  claim  or  interest  in  said 
mortgaged  premises;  but  just  what  said  claim  is  or  how 
he  acquired  the  same  this  plaintiff  is  not  informed,  but 
avers  the  fact  to  be  that  whatever  right,  title,  interest, 
or  claim  the  said  Catron  has  is  subsequent  and  subject 
to  the  lien  of  plaintiff's  mortgage."  Catron  appeared 
and  put  in  an  answer,  in  which  he  says :  ^^  that  at  the 
date  of  said  mortgage,  to-wit :  the  second  day  of  De- 
cember, 1872,  the  said  defendant  McWilliams  had  no 
right,  title,  or  interest  in  or  to  the  land  described  in 
said  mortgage,  nor  has  he  since  acquired  any  right, 
title  or  interest  thereto.  That  said  McWilliams,  after 
the  execution  of  the  said  pretended  mortgage,  sold  or 
pretended  to  sell  and  convey  the  said  lands  to  the  de- 
fendant Christopher  J.  M.  Newman.  That  afterwards 
an  action  was  brought  in  this  court  by  Jacob  Blum, 
the  then  owner  and  holder  of  the  title  to  said  land, 
which  defendant,  James  H.  Catron,  now  owns  and  holds, 
wherein  Jacob  Blum  was  plaintiff',  and  the  said  Chris- 
topher J.  M.  Newman  was  defendant ;  that  in  said  action 


\ 


474     SUPREME  COURT  OF  NEBRASKA, 

Loansbury  t.  Catron. 

the  said  defendant  was  defeated,  and  the  pretended 
title  which  he  had  acquired  from  the  defendant  Mc- 
Williams  was  by  this  court  adjudged  null  and  void, 
and  the  said  Jacob  Blum  was  adjudged  to  be  the  abso- 
lute owner  of  said  laud,  holding  the  same  by  good  and 
perfect  title,  which  title  is  now  owned  and  held  by  this 
defendant  The  defendant  further  says,  ^'  that  he  is  the 
absolute  owner  of  said  land,  that  the  plaintiff  Belus 
Lounsbury  claims  an  adverse  estate  or  interest  therein 
by  virtue  of  the  said  pretended  mortgage;  the  said 
defendant  therefore  prays  that,  the  said  mortgage  be  by 
this  court  declared  and  decreed  null  and  void,  and  that 
the  same  be  cancelled  and  held  for  nought,"  and  for 
general  relief 

To  which  answer  and  the  answer  of  McWilliams, 
which  need  not  be  further  noticed,  the  plaintiff  filed 
his  reply,  in  which  he  denied  each  and  every  allegation 
of  Catron's  answer;  denied  that  Catron  had  any  title; 
alleged  that  Catron  pretends  to  hold  said  land  by  vir- 
tue of  a  deed  from  one  Lehman ;  that  Lehman  never 
had  any  title,  but  pretended  to  have  a  deed  to  said 
lands  from  Jacob  Blum,  which  deed  was  never  deliv- 
ered, but  executed  in  blank  and  deposited  as  an  es- 
crow, etc. ;  that  the  pretended  deed  from  Lehman  to 
Catron  was  not  a  deed,  but  only  a  mortgage;  that  the 
judgment  mentioned  in  Catron's  answer,  whereby  Blum 
recovered  the  said  land  from  Newman,  was  the  result 
of  a  fraudulent  conspiracy  between  Blum,  Newman, 
and  others,  to  defraud  the  plaintiff,  etc. ;  that  all  these 
facts  were  well  known  to  Catron,  and  to  Lehman  be- 
fore, etc. 

Upon  the  issues  presented  by  these  pleadings  a  large 
amount  of  testimony  was  taken  by  depositions,  and 
orally  before  the  court  to  whom  the  cause  was  tried, 
some  of  which  tended  to  prove  the  facts  set  up  in 
plaintiff's  reply.    Much  of  the  testimony  introduced 
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on  the  part  of  the  plaintiff  was  objected  to  by  the  ap- 
pellant on  the  ground  of  irrelevancy  and  incompetency, 
bnt  none  of  it  on  the  ground  that  the  court  had  no 
right  to  try  the  title  of  appellant  in  the  said  action. 

The  court  rendered  a  decree  of  foreclosure  in  favor 
of  the  plaintiff,  and  among  other  things  it  was  decreed 
^^  that  the  pretended  title  of  the  defendant  James  H. 
Catron,  under  and  by  virtue  of  the  several  conveyances 
hereinbefore  mentioned,  is  void,  and  said  several  con- 
veyances are  hereby  set  aside  and  held  for  nought,  and 
any  cloud  upon  the  title  to  said  land,  caused  by  reason 
of  the  record  of  said  deeds,  is  hereby  removed  and  set 
aside,''  etc. 

From  this  decree  the  defendant  Catron  appealed 
to  this  court. 

It  may  be  conceded  that,  had  the  appellant  not  ap- 
peared in  the  case  in  the  district  court,  or  had  he  ap- 
peared and  only  filed  a  general  disclaimer,  the  court 
could  not  have  passed  upon  the  validity  of  his  title — 
not  for  the  want  of  jurisdiction  in  the  court,  but  for  the 
reason  that  the  petition  did  not  contain  facts  sufficient 
to  constitute  a  ground  for  such  action  on  the  part  of 
the  court  But  the  appellant  put  in  an  answer  in 
which  he  set  up  his  adverse  title,  and  in  effeet  prayed 
the  court  to  adjudge  it  to  be  the  better  and  only  title 
and  to  cancel  the  plaintiff's  mortgage,  which  could  only 
be  done  after  a  finding  that  the  title  upon  which  it  was 
based  was  no  title,  or  at  most  inferior  to  the  title  of 
the  said  defendant. 

The  question  here  presented  is  whether  the  appel- 
lant, having  elected  to  assert  his  claim  of  paramount 
title  to  the  land  in  the  court  below,  and  invoke  its 
judgment  upon  it,  and  to  invalidate  the  lien  of  his  ad- 
versary, and  having  failed  to  establish  such  claim,  can 
now  come  into  this  court  and  claim  to  have  the  decree 
of  the  district  court  reversed,  on  the  ground  that  said 
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court  had  no  power  to  pass  upon  the  validity  of  hiB 
title  in  such  proceeding. 

The  caae  of  ShelUnbarger  v.  Biser,  5  Neb.,  196, 
cited  and  relied  upon  by  counsel  on  both  sides,  seems 
to  be  directly  in  point  and  conclusive  of  this  ques- 
tion. The  court,  in  that  case,  as  a  general  propo- 
sition, denies  the  right  of  a  plaintiff  to  make  a  person 
claiming  adversely  to  the  title  of  the  mortgagor  and 
prior  to  the  execution  of  the  mortgage,  a  party  for  the 
purpose  of  trying  the  validity  of  such  adverse  claim  of 
title.  Yet  the  opinion  proceeds :  "  But  this  rule  does 
not  exclude  one  who  claims  title  and  also  claims  to 
hold  a  mortgage  on  the  same  premises,  who  submits 
his  claim  to  the  a(^udication  of  the  court  and  asks  that 
in  case  the  court  fiiids  his  title  to  the  premises  invalid, 
that  he  may  have  a  decree  for  the  amount  due  on  the 
mortgage.  *  *  *  But  the  plaintiff  joined  issue  with 
the  defendant,  denying  the  facts  stated  in  his  answer, 
and  testimony  has  been  taken  by  both .  plaintiff  and 
defendant  to  establish  the  truth  or  falsity  of  the  issue 
thus  raised.  It  is  therefore  the  duty  of  the  court  to 
consider  all  of  the  questions  at  issue."  And  the  action 
of  this  court  in  that  case,  though  not  in  form,  yet  in 
effect,  disposed  of  the  claim  of  paramount  title  of  the 
defendant,  Biser. 

Following  that  c^e  then,  the  appellee,  having  made 
the  appellant  in  this  case  a  party  in  ignorance  of  the 
nature  and  extent  of  his  claim  to  the  premises,  and  the 
appellant  having  thereupon  set  up  and  pleaded  his  ad- 
verse title,  and  having  submitted  evidence  to  sustain  it- 
having  as  well  by  pleading  as  by  testimony  invoked  the 
judgment  of  the  court  as  to  the  validity  of  his  title,  he 
cannot  now  be  heard  to  deny  the  power  of  the  courts 
to  pass  upon  the  merits  of  the  issue  thus  presented  and 
litigated.  ^ 

The  district  court  had  jurisdiction  of  the  person  of 
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the  appellant.  It  had  also  jurisdiction  of  the  subject 
matter,  whether  the  case  be  considered  as  it  was  made 
by  the  plaintiff  in  his  petition  or  as  made  by  the  an- 
swer and  reply;  and  it  matters  not  that  the  appellant 
may  have  been  entitled  to  have  the  issue  made  by  his 
answer  and  the  reply  of  the  appellant  tried  by  a  jury. 
His  joining  in  the  trial  of  the  same  to  the  court  alone 
will  be  deemed  a  waiver  of  his  right  to  a  jury  trial. 
The  decree  of  the  district  court  must  be  affirmed. 


Deobeb  affirmed. 


Emilt  Dbew,  appellee,  v.  Henrt  Kirehah  and  Jane 

Kirkham,  appellants. 


8    477| 
33    -152! 


1.  Confirmation  of  Sale  of  Mortgaged  Premises:  pub- 
lication OF  NOTICE.  The  sheriffs  return  states,  "  that  on  the 
twenty-fourth  day  of  July,  a.d.  1877,  I  caused  a  notice  to  be 
published  in  the  Nebraska  Herald,  a  newspaper  printed  and  of 
general  circulation  in  said  county,  that  I  would  offer  said  real 
estate  for  sale  at  the  south  door  of  the  court  house,  in  said 
county,  on  the  twenty-seventh  day  of  August,  a.d.  1877,  at 
11:45  A.M.  of  said  day,  etc.  Held,  to  be  sufficient  evidence  of 
publication.  Parrot  v.  Neligh,  7  Neb.,  456.  HM,  also,  that 
the  several  officers,  in  the  discharge  of  their  duties  as  prescribed 
by  section  three  of  the  act  of  1875,  entitled,  '*  An  act  for  the 
more  equitable  appraisement  of  real  property  under  Judicial 
sale,"  do  not  exercise  judicial  powers. 

Si  Judicial  Sale :  sbrob  without  fbejudxox.  The  premises 
were  appraised  at  ^500,  but  by  reason  of  the  erroneous  valu- 
ation of  certain  liens,  the  defendant's  interest  therein  was 
only  valued  at  $148. 77.  The  property  brought  at  the  sale  $1675, 
which  being  more  than  two-thirds  of  the  gross  appraisement— 
Held,  that  the  consideration  of  such  erroneous  liens  by  the  ap- 
praisers was  error  without  prejudice. 

Appeal  by  defendanta  from  an  order  of  confirmation 
of  the  sale  of  real  estate  in  the  district  court  of  Cass 
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county.  The  case  involves  a  construction  of  the  act 
for  the  more  equitable  appraisement  of  real  property 
at  judicial  sale  (Laws  1875,  p.  60),  the  first  four  sec- 
tions of  which  are  as  follows : 

Section  1.  Whenever,  hereafter,  execution  shall  be 
levied  on  any  lands  and  tenements,  the  officer  levying 
the  same  shall  call  an  inquest  of  two  disinterested  free- 
holders, who  shall  be  residents  of  the  county  where 
the  lands  taken  on  execution  are  situated,  and  admin- 
ister to  them  an  oath  impartially  to  appraise  the  inter- 
est of  the  person,  persons,  or  corporation  against  whoin 
the  execution  is  levied,  in  the  property  so  levied  upon; 
and  such  officer,  together  with  said  freeholders,  shall 
appraise  said  interest  at  its  real  value  in  money,  and 
said  appraisement  shall  be  signed  by  such  officer  and 
said  freeholders  respectively. 

Ssc.  2.  That  for  the  purpose  of  the  appraisement 
mentioned  in  the  last  preceding  section,  the  officer 
and  the  freeholders  therein  named  shall  deduct  from 
the  real  value  of  the  lands  and  tenements  levied  on 
the  amount  of  all  liens  and  incumbrances  for  taxes  or 
otherwise  prior  to  the  lien  of  the  judgment  under 
which  execution  is  levied,  and  to  .be  determined  as 
hereinafter  provided,  and  which  liens  and  incumbran- 
ces shall  be  specifically  enumerated,  and  the  sum  there- 
after remaining  shall  be  the  real  value  of  the  interest 
therein  of  the  person,  persons,  or  corporations  against 
whom  or  which  the  execution  is  levied. 

Sbc.  8.  It  shall  be  the  duty  of  the  county  clerk,  the 
clerk  of  the  district  court,  and  the  county  treasurer  of 
the  county  wherein  such  levy  is  made,  for  the  purpose 
of  ascertaining  the  amount  of  the  liens  and  incumbran- 
ces upon  the  lands  and  tenements  so  levied  upon,  upon 
application  of  the  sheriff,  in  writing,  holding  such  exe- 
cution, to  certify  to  said  sheriff  under  their  respective 
hands  and  official  seals  the  amount  and  character  of 
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all  liens  existing  against  the  lands  and  tenements  levied 
on,  and  which  are  prior  to  such  levy,  as  the  said  liens 
appear  of  record  in  their  respective  offices.  For  which 
certificate  and  the  necessary  search  therefor  said  offi- 
cer shall  receive  a  fee  of  two  dollars  ($2.00)  each,  to  be 
paid  by  the  plaintiff  in  the  execution,  and.  taxed  as  in- 
creased costs  in  the  action  in  which  the  judgment  on 
which  execution  was  issued  was  rendered. 

Sec  4.  The  officer  holding  such  appraisement  shall 
forthwith  deposit  a  copy  thereof,  including  his  appli- 
cation to  the  officers  enumerated  ^in  section  three  of 
this  act,  and  their  official  certificates  as  in  said  section 
provided,  in  the  office  of  the  clerk  of  the  court  from 
which  such  execution  issued,  and  shall  immediately 
advertise  and  sell  said  real  estate,  lands,  and  tenements 
agreeably  to  the  provisions  of  this  act,  but  in  no  case 
shall  he  sell  any  such  real  estate,  lands,  or  tenements 
for  less  than  two-thirds  the  appraised  value  of  the  in- 
terest of  the  person,  persons,  or  corporation,  against " 
whom  the  execution  was  issued,  unless  it  appear  from 
the  appraisement  under  this  act  that  the  liens  and  in- 
cumbrances thereon  equal  or  exceed  its  real  value  in 
money. 

WUlet  Potdnger^  for  appellants. 

SaTTL  M.  Chapman^  for  appellees. 

Cobb,  J. 

This  is  an  appeal  from  an  order  of  the  district  court 
confirming  the  sale  of  mortgaged  premises.  The  ex- 
ceptions to  the  report  of  said  sale  contain  the  follow- 
ing eight  points  : 

L  The  appraisement  made  for  -  the  purpose  of 
making*Baid  sale  was  not  made  according  to  law. 

n.  Said  appraisement  was  made  far  below  the  ac- 
tual value  of  said  lands  and  premises. 
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m.  That  the  appraisersy  in  making  said  appraise- 
menty  took  in  consideration  and  treated  as  a  lien  on 
said  land  the  very  claim  or  mortgage  debt  on  which 
this  order  of  sale  is  made. 

rV.  That  said  appraisers  only  appraised  the  inter- 
est of  said  defendants  in  all  of  said  lands  at  $143.77, 
when  the  said  land  is  shown  to  be  worth  a  larger 
amount  than  that  sum,  to-wit:  $2,500. 

Y.  That  the  appraisers  took  into  consideration  and 
treated  as  a  lien  a  mortgage  made  by  the  defendant  to 
John  Fitzgerald,  for  the  sam  of  $450  and  interest, 
when  the  said  mortgage  had  been  ftiUy  satisfied,  and 
was  no  subsisting  lien  on  the  land,  and  was  a  subse- 
quent mortgage  to  the  said  plaintiff's  mortgage  on 
which  the  sale  was  made,  and  the  said  Fitzgerald  mort- 
gage was  on  record  in  said  county  at  the  time  the  said 
plaintiff  commenced  her  said  action,  and  said  Fitzger- 
ald should  have  been  made  a  party  to  litigate  his 
lien. 

VL  That  the  county  clerk,  the  clerk  of  the  district 
court,  the  county  treasurer,  and  appraisers  exercised 
judicial  powers  in  passing  on  the  validity  of  said  liens, 
which  is  contraiy  to  the  constitution  of  the  state  of 
Nebraska. 

VIL  That  there  was  no  legal  notice  given  of  such 
sale.  That  from  the  return  of  said  sale  it  does  not 
show  that  the  sheriff  making  said  sale  caused  public 
notice  of  the  time  and  place  of  sale  to  be  given,  for  at 
least  thirty  days  before  the  day  of  sale,  by  advertise- 
ment in  some  newspaper  printed  in  said  county  of  Cass. 

VLLL  That  the  return  of  the  sheriff  does  not  show 
that  the  sidd  sheriff,  advertised  said  land  by  putting  an 
advertisement  on  the  court  house  door,  and  in  five 
other  public  places  in  the  county  of  Cass,  two  of 
which  were  to  be  in  the  precinct  where  such  lands  and 
tenements  lie,  etc. 
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The  first  objection  is  too  general  in  its  terms  to  en- 
title it  to  any  consideration. 

The  second  objection  cannot  be  considered  for  the 
reason  that  there  was  no  evidence  before  the  district 
court,  nor  is  there  any  before  this  court,  showing  or 
tending  to  show  the  value  of  the  said  lands. 

The  third  objection  shows  the  sheriff  and  appraisers 
in  a  somewhat  ridiculous  light.  It  was  manifest  mis- 
conduct on  their  part  to  treat  as  a  lien  and  deduct  from 
the  value  of  the  land  the  amount  of  the  mortgage,  to 
satisfy  which  they  were  about  to  sell  the  land.  But  it  • 
seems  that  the  appellant  was  not  prejudiced  thereby. 
The  gross  value  of  the  lands,  as  fixed  by  the  appraisers, 
without  deducting  anything  for  liens  or  incumbrances, 
was  $2,500.  The  amount  for  which  the  land  was  bid 
off  and  sold  was  $1,675,  something  over  two-thirds 
of  its  appraised  value.  The  above  equally  applies  to 
the  fourth  and  fifth  objections,  with  this  in  addition  as  to 
the  fifth  objection,  that  there  was  nothing  before  the 
district  court,  nor  is  there  anything  before  this  court, 
in  the  nature  of  evidence  tending  to  show  that  the 
Fitzgerald  mortgage  had  been  paid. 

As  to  objection  six,  the  officers  therein  mentioned, 
other  than  appraisers,  do  not  exercise  judicial  powers 
in  passing  upon  the  validity  of  such  liens  under  the 
act  entitled  ^^  An  act  for  the  more  equitable  appraise- 
ment of  real  property  under  judicial  sale.''  Laws,  1875, 
p.  60.  On  the  contrary,  such  acts  are  purely  minis- 
teriaL  The  county  clerks,  clerks  of  the  (Ustrict  courts, 
and  county  treasurers  are  required  to  report  the  sev- 
eral liens  as  they  find  them  of  record  in  tiieir  respec- 
tive offices,  and  they  do  not  pass  on  their  validity. 
Sessions  v.  Irwmj  ante  p.  6. 

As  this  cause  was  not  argued  before  this  courts  and 
the  appellant  has  furnished  no  brief^  we  are  left  some- 
what in  the  dark  as  to  the  point  sought  to  be  made  by 
88 
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him  in  his  seventh  and  eighth  exceptions.  Especially 
in  view  of  the  fact  that  this  court  had  already,  in 
Parrat  v.  NeUgh,  7  Neb.,  456,  held,  "that  where  the 
officer  has  caused  public  notice  of  the  time  and  place 
of  sale  to  be  given  for  at  least  thirty  days  before  the 
day  of  sale,  by  advertisement  in  some  newspaper 
printed  in  the  county,  it  is  unnecessary  to  post  notices 
of  the  time  and  place  of  sale."  And  the  sheriff 
states  in  his  return  in  this  case,  that  "on  the  twenty- 
fourth  day  of  July,  a.d.  1877,  I  caused  a  notice  to 
be  published  in  the  Nebraska  Herald^  a  newspaper 
printed  and  in  general  circulation  in  said  county, 
that  I  would  offer  said  real  estate  for  sale  at  the  south 
door  of  the  court  house,  in  said  county,  on  the  twenty- 
seventh  day  of  August,  a.d.  1877,  at  11.45  o'clock  a.m. 
of  said  day,"  etc.  Giving  this  language  its  plain  and 
ordinary  meaning,  we  think  it  means  that  the  news- 
paper in  which  the  notice  was  published  was  printed  in 
Cass  county,  as  well  as  being  of  general  circulation 
therein. 
Failing  to  find  any  error  in  the  record,  the  order  of 

confirmation  is  affirmed. 

Obdsb  affirmed. 


James  R.  Candy,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 


1.  Constitutional  Law:     DisTBibr  jTn>oB8:    power  to  fix 

TXRM8  OF  COURT.  The  powor  Ranted  by  Sec.  26,  Art.  XYI, 
of  the  constitution!  is  a  continuing  power,  and  is  not  exhausted 
by  user. 

2.  District  Judges:    power  to  hold  court  for  each  other. 

The  power  of  a  district  judge  to  hold  court  in  a  district  other 
than  that  for  which  he  was  elected  does  not  depend  upon  the 
absence  or  disability  of  the  proper  judge. 
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8.  Criminal  Law:  powxb  o?  xlbotioit.  Indictment  contained 
two  counts,  one  for  malicioua  shooting  with  intent  to  kiU,  the 
other  for  malicious  shooting  with  intent  to  wound.  Held,  that 
the  defendant  was  not  entitled  to  an  order  compelling  the  prose- 
cutor to  elect  on  which  count  he  would  proceed. 


This  case  was  brought  up  on  a  writ  of  error  to  the 
Clay  county  district  court,  where  Candy  had  been  tried 
and  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  one  year. 

John  Saxoriy  for  plaintiff  in  error,  cited  JSUis  v,  Karlj 
7  Neb.,  881.  Gen.  8tat,  722.  Constitution,  Art  I, 
Sec.  15. 

C.  J.  DUworthy  Attorney  General^  for  defendant  in 
error,  cited  Gen.  Stat,  821,  Sec.  486.  2  Wharton's 
Prec.,  2. 

Cobb.  J. 

* 

The  plaintiff  in  error  was  indicted,  tried,  and  con* 
victed  for  malicious  shooting  with  intent  to  kill,  etc. 

At  th.e  trial  he  moved  to  quash  the  indictment ,  as- 
signing two  grounds  therefor :  First  Because  on  or 
about  the  first  day  of  February,  1876,  the  Hon.  A.  J. 
Weaver,  judge  of  the  first  judicial  district,  did  appoint 
and  fix  the  time  for  the  holding  of  the  terms  of  the 
district  court  within  and  for  the  county  of  Clay,  and 
other  counties  within  said  district,  as  provided  in  Sec. 
26,  of  Art  XVI,  of  the  constitution;  by  reason  of 
such  appointments  the  said  judge  exhausted  the  powers 
and  authority  so  conferred  upon  him  as  aforesaid,  and 
that  this  term  of  this  said  court,  being  since  that  time 
fixed  and  appointed  by  said  judge  at  another  and  dif- 
ferent time^  is  without  any  authority  in  law.    Second. 
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That  Hon.  A.  J.  Weaver,  the  judge  of  this  court,  and 
of,  within,  and  for  the  first  judicial  district  as  afore- 
said, is  present  within  said  district  able  and  competent, 
and  qualified  to  act  therein  as  such,  but  is  not  present 
holding  pleas  herein  in  this  court;  whereupon  defend- 
ant claims  that  all  proceedings  herein  are  without  au- 
thority of  law,  and  void.  Which  motion  was  over- 
ruled by  the  court,  and  thereupon  the  defendant  pre- 
sented his  motion  for  an  order  requiring  the  prosecu- 
tor to  elect  upon  which  count  of  the  indictment  he 
will  proceed,  etc.,  which  motion  was  also  overruled. 

Other  points  were  made  by  the  plaintiff  in  error, 
both  in  his  petition  in  error  and  in  his  brief.  But  he 
afterwards,  by  stipulation,  abandoned  all  but  the  above. 

Sec.  26,  of  Art  XVI,  of  the  constitution,  is  as  fol- 
lows :  "  Until  otherwise  provided  by  law  the  judges 
of  the  district  courts  shall  fix  the  time  of  holding 
courts  in  their  respective  districts.** 

The  counsel  for  the  plaintiff  in  error  contends  that 
the  power  granted  to  the  district  judges  by  the  above 
provision  is  limited  to  a  single  exercise  thereof,  and 
becomes  exhausted  by  user.  We  cannot  agree  with 
him  in  such  construction.  The  language  must  be  un- 
derstood as  granting  a  continuing  power  to  be  exercised 
whenever  proper  occasion  may  arise  at  any  time,  until 
such  power  be  terminated  by  the  legislature  acting 
upon  the  matter.  Otherwise  what  meaning  can  be 
placed  upon  the  words  of  limitation  ^  until  otherwise 
provided  by  law.** 

Sec  12,  of  Art  VI,  of  the  constitution  is  as  follows : 
^'  The  jndges  of  the  district  courts  may  hold  courts  for 
each  other,  and  shall  do  so  when  required  by  law.** 

It  will  be  readily  seen,  from  an  examination  of  this 
section,  that  the  power  of  a  district  judge  to  hold  court 
in  a  district  other  than  that  for  which  he  was  elected 
does  not  depend  upon  the  absence  or  disability  of  the 
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proper  judge,  nor  upon  any  other  condition,  except 
the  consent  or  permission  of  the  proper  judge,  which 
exception  arises  from  the  nature  of  things,  and  not 
from  the  language  of  the  constitution. 

The  only  case  cited  by  counsel,  that  of  Ellis  v.  Karl^ 
7  Neb.,  SSl,  is  not  in  point.  One  of  the  questions  in 
that  case  was,  whether  in  a  case  pending  in  the  district 
court  of  one  of  the  counties  of  the  first  district,  a 
temporary  injunction  allowed  by  the  judge  of  the 
second  district,  without  any  showing  of  the  absence  or 
disability  of  the  judge  of  the  first  district,  was  properly 
allowed.  In  deciding  that  question  the  court  con- 
strued the  provisions  of  the  statutes  i|i  relation  to  the 
powers  of  judges  at  chambers,  and  referred  to  Sec.  23,  of 
Art  VI,  of  the  constitution,  to  show  that  the  judges 
at  chambers  possess  no  inherent  judicial  powers.  JSTo 
reference  is  made  to  the  section  giving  the  judges  the 
power  to  "  hold  court  for  each  other."  It  need 
scarcely  be  said  that  had  such  powers  been  limited  or 
denied  by  a  previous  statute,  such  statute  would  be  re- 
pealed pro  tanto  by  the  constitutional  provision. 

The  only  remaining  ground  of  objection  is,  that  the 
court  overruled  the  defendant's  motion  to  require  the 
prosecutor  to  elect  upon  which  count  of  the  indict- 
ment he  would  proceed,  etc. 

The  indictment  contains  two  counts  but  charges 
but  one  offense,  to-wit,  malicious  assault  and  shoot- 
ing. One  count  charges  the  said  malicious  assault 
and  shooting  to  have  been  with  intent  to  kill,  and 
the  other  charges  it  to  have  been  done  with  intent  to 
wound. 

The  author  of  Wharton's  Criminal  Law  states  the 
law  on  this  subject  to  be  settled  in  this  country,  that 
the  right  of  election,  i.  e.  the  right  to  require  the  pros- 
ecutor to  elect,  is  "  confined  to  cases  where  the  indict- 
ment contains  charges  which  are  actually  distinct!  and 
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grow  out  of  different  tranBactions.  The  court  will  not 
compel  the  prosecutor  to  elect  upon  an  indictment 
charging  the  prisoner  with  larceny  and  receiving  stolen 
goods,  etc.,  where  it  appears  by  the  indictment  that 
the  charges  relate  to  the  same  transaction  modified  to 
meet  the  proof.  In  New  York  the  law  has  been  simi- 
larly stated,  and  in  cases  of  felony,  where  two  or  more 
repugnant  offenses  are  contained  in  the  same  indict- 
ment, it  may  be  quashed  or  the  prosecutor  compelled 
to  elect  upon  which  charge  he  will  proceed;  but  such 
election  will  not  be  required  to  be  made  when  several 
counts  are  inserted  in  an  indictment  solely  for  the  pur- 
pose  of  meeting  the  evidence  as  it  may  transpire  on  the 
trial,  the  charges  being  for  substantially  the  same  of- 
fense. *  *  *  Whether  a  court  will  com- 
pel a  prosecutor  to  elect  which  count  to  proceed  on, 
rests  in  the  discretion  of  the  court,  and  cannot  be  as- 
signed for  error."  Wharton's  American  Criminal 
Law,  §  423. 

The  offenses  of  maliciously  shooting,  stabbing,  cut- 
ting, or  shooting  at  any  person  with  intent  to  kill, 
wound,  or  maim,  are  provided  for  in  one  secidon  of  the 
statute— §  16  of  the  criminal  code,  p.  722,  GFeneral 
Statutes.  The  penalty  for  each  of  such  offenses  is  the 
same. 

The  only  difference  between  the  two  counts  of  the 
indictment  in  this  case  consists  in  the  difference  of  the 
intent  with  which  it  is  alleged  the  shooting  was  done. 
Such  intent  could  only  be  gathered  from  tiie  facts  and 
circumstances  surrounding  the  parties  at  the  time,  and 
the  prosecutor  might  well  be  in  doubt  as  to  what 
might  be  the  effect  of  the  testimony  before  the  trial 
jury,  and  we  think  the  law  permitted  him  to  frame 
two  counts,  so  that  whether  the  jury  believed  the  de- 
fendant guilty  of  having  maliciously  shot  the  person 
named  in  the  indictment  with  intent  to  kill,  or  only 
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with  intent  to  wound,  in  either  case  they  might  find 
him  guilty. 

There  being  no  error  in  the  record,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Wellingtok  R.  Burt,   appellee,   v.    Matthew   S. 

Baldwin,  appellant. 

1.  Conflicting  Testimony.    Oauae  tried  to.  the  oourt  below. 

There  was  much  conflicting  testimony,  some  of  which  had  to 
be  rejected  as  untrue.  Held^  That  this  court  would  not  disturb 
the  decree,  there  being  evidence  to  sustain  it  on  each  material 
point. 

2.  Landlord  and  Tenant:    posssssiok  bt  txkant.    A  owned 

and  occupied  a  farm  of  four  hundred  acres.  In  1868,  he  sold 
one  hundred  and  sixteen  acres  of  it  to  B,  who  afterwards  sold 
to  G.  July  14,  1874,  C  conveyed  said  one  hundred  and  sixteen 
acres  to  D,  but  the  deed  was  not  recorded  until  May  25,  1876. 
On  the  fourth  of  May,  1875,  0  mortgaged  the  one  hundred  and 
sixteen  acres  to  £.  A  had  continued  to  occupy  the  farm  and 
to  cultivate  the  one  hundred  and  sixteen  acres  as  tenant  to  each 
successive  owner  down  to  and  including  D,  to  whom  he  at- 
torned after  he  had  bargained  for  the  land  and  before  the  exe- 
cution of  the  deed  to  him.  Held,  That  the  open  and  notorious 
occupancy  of  the  one  hundred  and  sixteen  acres  by  A  was  np 
notice  to  E  of  the  title  of  D  under  his  unrecorded  deed  from  C. 

Appeal  by  defendant  Baldwin  from  a  decree  ren- 
dered against  him  in  the  district  court  for  Douglas 
county.  The  opinion  contains  a  sufficient  statement 
of  the  facts  in  the  case. 

John  L.  Webster  and  R.  JE.  Gaylordy  for  appellant. 

1.  The  possession  of  land  by  a  tenant  is  notice  of 
the  landlord's  title,  and  is  enough  to  put  subsequent 
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inortgagees  or  purchasers  upon  inquiry  as  to  landlord's 
title.  Dultm  v.  Warschauer,  21  Cah,  610-28-29.  Han- 
ley  V.  Morse^  82  Me.,  287.  Daniels  v.  Davidson,  16 
Vesey,  249.  Landers  v.  BoUonj  26  Cal.,  419.  .Posses- 
sion is  sufficient  to  put  purchaser  upon  his  inquiry  as 
to  outstanding  title,  and  it  is  his  own  fault  if  he  does 
not  ascertain  the  extent  and  character  of  that  title,  and 
whatever  is  sufficient  to  put  him  upon  inquiry  as  to  the 
.  Vhts  of  others  is  considered  legal  notice  to  him  of 
tL  se  rights.  Rupert  v.  Mark,  16  HI.,  542.  The  sim- 
ple independent  fact  of  possession  is  sufficient  to  raise 
a  presumption  of  interest  in  premises  by  occupant. 
PeU  V.  McElroy,  86  Cal.,  268. 

2.  Burt  knew  of  Baldwin's  title  to  all  these  lands 
when  he  accepted  the  mortgage.  The  rule  of  law  as 
laid  down  in  Tidtle  v.  Jackson,  6  "Wend.,  226-7,  that  if 
the  subsequent  purchaser  knows  of  the  unregistered 
conveyance  at  the  time  of  his  purchase,  he  cannot  pro- 
tect himself  against  that  conveyance;  and  whatever  is 
sufficient  to  make  it  his  duty  to  inquire  as  to  the  rights 
of  others  is  considered  legal  notice  to  him  of  these 
rights,  is  so  well  settled  that  it  needs  no  reference  to 
authorities  to  sustain  it;  and  the  evidence  in  this  case, 
to  show  that  Burt  knew  or  had  reasonable  cause  to  be- 
lieve that  Gallagher  ^ad  previously  conveyed  this  prop- 
erty to  Baldwin,  is  so  overwhelming  that  its  simple 
statement  is  as  clear  as  a  demonstration. 

Under  the  law  of  our  state — sec.  16,  p.  875,  General 
Statutes — ^this  mortgage  to  Burt  must  have  been  taken 
in  good  faith  by  him,  and  without  notice  of  Baldwin's 
title,  and  the  burden  of  proving  these  facts  rests  upon 
Burt.    Sanders  v.  Bolton,  26  Cal.,  898. 

Kennedy  ^  Qilhert,  for  appellee. 

1.  The  general  rule  of  law  is  that  the  possession  of 
land  is  notice  to  the  purchaser  of  possessor's  title. 


\ 
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Constructive  notice  arising  from  tenancy  does  not  ex- 
tend beyond  the  tenant's  title  or  apply  to  the  title  of 
lessor  under  whom  the  tenant  holds.  4  Kent  Com., 
179.  17  Ves.,  298.  14  8.  and  R.,  83.  8  Pick.,  149. 
8  Greel.,  94.  2  Sum.,  556.  In  Eihgland  the  weight  of 
authority  inclines  on  the  side  of  restricting  the  opera- 
tion of  possession  by  a  tenant  to  notice  of  the  title  of 
the  actual  occupant.  The  possession  of  a  tenant  uuder 
a  lease  is  notice  simply  of  his  tenancy  and  not  of  his 
landlord's  title.  Wade  on  Notice,  281.  28  Eng.  L. 
and  Ez.,  77.  2  Sum.,  557.  The  possession  must  be 
unequivocal  and  easily  distinguished  from  that  of  the 
grantor.  Wade,  291.  McMe^kan  v.  Griffingj  8  Pick., 
149.  Hawes  v.  WisweU^  8  Green,  96»  Clcdbore  v.  HobneSj 
BiUington  v.  Welsh^  6  Binn.,  129. 

2.  Implied  notice  of  a  prior  unrecorded  deed,  to 
avoid  a  subsequent  deed,  must  be  not  merely  probable, 
but  a  necessary  and  unquestionable  inference  from  the 
facts  proved.  Such  inference  can  not  in  all  cases  be 
made  from  an  open,  peaceable,  and  exclusive  posses- 
sion. McMechan  v.  Piek.,  149.  Nor  cross  v.  Widgevy^  2 
Mass.,  607.  4  Kent.  Com.  179.  BeUington  v.  Wdshj  6 
Bin.,  139.  Day  v.  Dunham,  2  Johns.  Ch.,  182.  JoUand 
V.  Stanbridge,  8  Ves.,  478.  Bine  v.  Dodd,  2  Atk.,  287. 
Thistee,  etc.,  v.  Wheeler,  59  Barb.,  589.  Jackson  v.  Van- 
Valkenburg,  8  Cow.,  260.  EU  v.  Wilcox,  20  Wis.,  524, 
8  N.  H.,  264. 

Cobb,  J. 

This  is  an  action  to  foreclose  a  mortgage  executed 
by  John  Gallagher.  Matthew  8.  Baldwin  was  made  a 
defendant  under  the  general  allegation  that  ''said 
defendants,  Matthew  8.  Baldwin  and  C.  A.  Johnson, 
have  or  claim  to  have  some  right,  title,  or  interest  in 
or  to  said  premises  described  in  said  mortgage,  the 
exact  nature  of  which  is  to  this  plaintiff  unknown,  but 
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plaintiff  alleges  that  whatever  such  claims  or  interests 
may  be,  they  are  all  subsequent  and  subject  to  the 
said  mortgage  lien  of  this  plaintiff. 

Matthew  S.  Baldwin  answered  denying  the  material 
allegations  of  the  plaintiff's  petition,  and  setting  up  and 
claiming  an  adverse,  paramount  title  in  himself  by 
virtue  of  a  deed  of  general  warranty  executed  by  the 
defendant  John  Gallagher  to  said  Baldwin,  on  the  six- 
teenth day  of  July,  1874,  at  East  Saginaw,  Michigan, 
and  recorded  on  the  twenty-fifth  day  of  May,  1875. 
That  said  deed  was  for  a  valuable  consideration,  to- 
wit:  $14,467.00  actually  paid.  Said  answer  also  alleges 
that  he,  the  said  Baldwin,  went  into  the  actual  posses- 
sion of  said  lands. immediately  upon  the  making  of  the 
said  deed  by  the  said  Gallagher,  and  had  remained 
ever  since  in  the  actual  possession  thereof.  That  at 
the  time  of  the  execution  of  the  mortgage  set  forth  in 
the*petition  the  plaintiff  well  knew  that  the  said  Bald- 
win was  the  owner  of  said  lands  by  virtue  of  said  deed, 
and  that  he  was  in  the  actual  possession  thereof. 

The  mortgage,  as  stated  in  the  petition  and  proved 
at  the  trial,  was  dated  May  4, 1875,  and  recorded,  the 
eighth  of  the  same  month.  The  deed  under  which 
Baldwin  claims  title  to  the  land  was  executed  July  16, 
1874,  but  not  recorded  until  the  twenty-fifth  day  of 
May,  1875 — after  the  recording  of  the  mortgage.  The 
testimony  of  the  defendants  is  directed  to  three  points : 
First  To  establish  the  bona  fdes  of  his  deed,  that  it 
was  in  fact  made  and  delivered  before  the  date  of 
plaintiff's  mortgage,  and  for  a  good  consideration. 
Second.  That  the  plaintiff  knew  or  had  notice  of  it  at 
and  before  the  receipt  by  him  of  the  mortgage.  ThinL 
That  at  and  before  the  making  of  the  mortgage  he, 
Baldwin,  was  by  his  tenant  in  such  possession  of  the 
lands,  or  a  part  of  them,  as  amounted  to  notice  of  his 
title  to  all  the  world. 
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It  might  be  sufficient  to  say  that  the  district  court 
which  tried  this  cause  found  all  of  these  points  against 
the  appellant  Baldwin,  and  that  after  a  careful  exam- 
ination of  the  evidence  we  think  it  sufficient  to  sustain 
such  finding  as  to  each  point. 

It  may  be  stated  that  an  unrecorded  deed  of  land 
will  prevail  against  a  subsequent  purchaser  or  mort- 
gagee with  notice.  But  such  deed  must  be  perfect  so 
as  to  convey  title  to  the  grantee.  In  other  words,  it 
must  have  been  executed  and  delivered.  These  facts 
must  exist  before  any  person  can  be  charged  with  no. 
tice  of  them.  There  is  no  conflicting  evidence  as  to 
the  execution  of  the  deed  by  Gallagher  on  or  about 
the  sixteenth  day  of  July,  1874,  but  the  evidence  in 
regard  to  its  delivery  is  of  the  most  conflicting  and 
unsatisfactory  character,  and  indeed  the  only  satisfac- 
tory evidence  that  it  was  ever  delivered  is  the  fact  of 
its  having  been  filed  for  record  May  26, 1876.  The 
testimony  of  Baldwin  himerelf  negatives  the  idea  that 
the  deed  was  delivered  at  the  time  of  its  execution 
and  acknowledgment.  But  he  swears  that  it  was 
delivered  to  him  by  mail  in  the  latter  part  of  De- 
cember, 1874,  and  in  this  he  is  to  some  extent  cor- 
roborated by  the  lady  witness.  But  according  to  his 
own  statement  he  immediately  sent  it  back  to  Sag- 
inaw to  have  a  certificate  placed  upon  it.  But  whether 
he  returned  it  to  the  grantor,  thus  enabling  him 
to  exhibit  it,  in  derogation  of  the  idea  of  its  having 
been  delivered,  as  claimed  by  the  plaintiff,  or  whether 
it  was  sent  to  other  parties  who  got  the  certificate  at- 
tached to  it  and  shortly  afterwards  r emailed  it  to  Bald- 
win at  Chicago,  whence  it  was  sent  south  in  pursuit  of 
Baldwin,  whom  it 'did  not  overtake  until  the  latter 
part  of  May,  1876,  and  after  the  mortgage  was  record- 
ed, is  not  clearly  proved;  and  there  being  a  conflict  of 
testimony  it  was  no^  doubt  construed  against  the  party 
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seeking  to  establish   facts  against  the  record.     But 
admitting,  for  the  purposes  of  the  argument  only,  that 
this  deed  had  been  duly  executed  and  delivered  before 
the  execution  of  the  mortgage  by  Gallagher  and  the 
indorsement  of  the  notes  by  Burt,  had  Burt  actual 
notice  of  the  deed,  or  such  notice  as  would  put  a  man 
of  ordinary  prudence  upon  his  inquiry  ?    Burt  himself 
swears  that  he  had  no  notice.   Gallagher  swears  that 
he  informed  Burt  before  or  at  the  time  he  made  and 
delivered  to  him  a  mortgage  for  $20,000  on  these  lands 
that  he  had  already  sold  and  deeded  the  land  to  Bald- 
win.    This  testimony  must  have  been  wholly  rejected 
and  disbelieved  by  the  trial  judge,  in  which  we  think 
he  was  justified  in  view  of  the  testimony  of  Ilorr,  which 
is   reasonable,  business-like,  and  undoubtedly  true. 
Gallagher  was  desirous  of  obtaining  Burt's  indorse- 
ment for  twenty  thousand  dollars ;  the  security  which 
he  had  to  offer  was  a  mortgage  on  these  lands.    Burt 
having  no  knowledge  as  to  tiie  title  by  which  Galla- 
gher held  this  land,  Gallagher  referred  him  to  Horr 
^'as  to  the  title  being  in  him  until  recently,  and  as 
knowing  all  about  the  title."     True,  we  get  this  from 
the  testimony  of  Burt  himself,  but  it  is  so  entirely 
reasonable  that  we  think  the  trial  judge  justified  in  be- 
lieving it  to  be  true.  Now  let  us  look  at  Mr.  Horr*s  testi- 
mony.   Mr.  Horr  had  previously  owned  these  lands, 
had  sold  them  to  Gallagher  and  his  brothers,  the  broth- 
ers had  conveyed  their  interests  to  John  GuUagher,  and 
Horr  held  a  mortgage  from  John  Gallagher  on  the 
lands.     There  is  no  dispute  as  to  this,  besides  it  is 
shown  by  the  record.     Horr  says  in  his  testimony: 
^  Mr.  Gallagher  came  to  me  and  informed  me  that  he 
was  negotiating  with  Burt  for  Burt's  indorsement,  and 
that  if  he  did  so  he  wanted  to  arrange  for  the  discharge 
of  my  mortgage  on  the  property.    In  two  or  three 
days  after  that  Gallagher  came  in  again  and  told  me 
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he  had  completed  arrangements,  and  that  he  had  re»- 
ferred  Mr.  Burt  to  me  to  get  a  description  of  the  prop- 
erty, its  value  and  location,  and  also  as  to  the  title  to 
it  He  said  that  he  had  stated  to  Burt  that  I  knew  all 
ahout  it,  having  looked  it  up  when  I  took  the  mort- 
gage." He  also  stated  that  very  shortly  afterwards 
Mr.  Burt  came  and  made  inquiry  concerning  these 
lands.        ******       «gg  asked 

about  the  title,  and  I  stated  to  him  it  was  in  John 
Gallagher." 
James  Gamble  testifies:  "I  was  in  Mr.  Burt's  office 

« 

in  company  with  Mr.  Gallagher  and  Mr.  Burt  on  or 
about  the  third  day  of  April.  They  were  talking  in 
regard  to  the  Nebraska  lands.  I  was  asked  by  Mr. 
Gallagher  to  go  with  him  to  Mr.  Horr's  office  and  get 
a  discharge  of  the  $6,000  mortgage  which  Horr  held 
upon  these  Nebraska  lands.  I  went,  accompanied  by 
Mr.  Gbillagher.  He  said  it  was  the  only  incumbrance 
upon  that  property,  and  that  by  discharging  that  mort- 
gage it  would  all  be  free  from  incumbrance." 

This  testimony  of  Burt,  Horr,  and  Gamble,  as  to  this 
question  of  notice,  or  rather  want  of  notice,  is  perfectly 
reasonable  and  consistent  with  itself  and  with  the  known 
acts  of  the  parties,  but  utterly  inconsistent  with  the 
idea  that  GhiUagher  informed  Burt  that  he  had  conveyed 
these  lands  to  Baldwin.  It  is  true  we  have  the  depo- 
sitions of  three  witnesses — Charles  J.  Miller,  Melvin 
W.  Palmer,  and  Joseph  Riedy ,  as  well  as  the  testimony 
of  Warren  M.  Brown,  all  testifying  to  different  con- 
versations with  Mr.  Burt,  in  which  they  claim  that  he 
used  language  to  the  effect  that  he  knew  of  the  sale  by 
Gallagher  to  Baldwin  of  the  lands  in  question,  at  the 
time  he  took  the  mort^^ce.  The  trial  mdse  must 
have  disbelieved  this  teSony,  and  upon  ca^fal  ex- 
amination  of  the  whole  testimony  we  are  not  prepared 
to  say  that  in  so  doing  he  decided  against  the  weight 
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of  evidence,  much  less  that  there  is  no  testimony  to 
sustain  him  therein. 

The  only  remaining  question  is  whether  the  posses- 
sion of  the  116-acre  tract  by  Johnson  was  evidence  of 
Baldwin's  title.  While  considering  this  point  we  will 
regard  it  as  proved  that  the  deed  from  Gallagher  to 
Baldwin  was  executed  and  delivered  before  the  giving 
of  the  mortgage  by  Q-allagher  to  Burt. 

Mr.  Baldwin  in  his  testimony  says  that  he  first  saw 
the  lands  about  the  first  of  July,  1874.*  L.  C.  Good- 
sell,  witness  for  defendant  Baldwin,  testifies  that  he 
came  to  Nebraska  with  Baldwin  about  July  1,  1874, 
to  look  at  these  lands;  that  Mr.  Baldwin  examined  the 
lands,  placed  them  in  the  hands  of  an  agent  and  rented 
them.  Now  this  was  confessedly  before  Baldwin  had 
any  title.  Baldwin  says  that  it  was  even  before  the 
writing  of  the  deed,  which  was  afterwards  left  with 
Camp  &  Brooks,  and  which  it  is  said  afterwards  fol- 
lowed Mr.  Baldwin  and  party,  making  the  tour  of  the 
southern  watering  places.  It  will  not  be  claimed  that 
actual  possession  either  by  a  party  in  person,  or  by  his 
tenant,  is  conatructive  evidence  of  a  fact  which  does  not 
exist.  Baldwin  cannot  in  any  event  be  claimed  to 
have  been  the  owner  of  these  lands  until  the  delivery 
•of  the  deed,  which  is  not  claimed  to  have  been  before 
the  last  days  of  December.  He  was  not  at  Omaha 
after  that  date  until  the  trial,  and  there  is  no  pretense 
that  he  made  any  contract  of  rental  to  Mr.  Johnson  by 
correspondence.  If,  therefore,  Johnson  was  in  the  open 
and  notorious  possession  of  these  premises  at  any  time 
prior  to  the  execution  of  the  mortgage,  and  Burt,  being 
put  upon  his  inquiry  by  that  fact,  had  gone  to  him 
and  made  inquiry,  he  would  probably  have  learned  that 
Johnson  had  attorned  to  Baldwin  in  anticipation  of  a 
sale  and  purchase  which  had  never  been,  and  which 
probably  never  would  be,  perfected. 
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But  the  most  Berious  objection  to  the  possession  of 
Mr.  Johnson  as  notice  of  the  title  of  Baldwin  is  that  it 
had  no  definite  commencement.  In  his  late  work  on 
the  law  of  notice,  p.  130,  §  802,  Mr.  Wade  quotes  with 
approval  the  opinion  of  the  supreme  court  of  Missis- 
sippi in  the  case  of  Loiighridge  v.  Bowlandj  52  Miss.,  546. 
The  author  uses  this  language :  "  It  has  also  been  de- 
cided, where  possession  by  one's  lessees  or  tenants  was 
regarded  as  sufficient,  that  their  tenancy  must  com- 
mence after  acquisition  of  the  title,  evidenced  by  such 
possession.  In  other  words,  where,  at  the  time  of  the 
sale,  the  grantor  was  in  possession  by  his  tenants  who 
afterwards  attorned  to  the  grantee,  the  grantor's  deed 
being  unrecorded,  this  was  held  insufficient  to  charge 
even  an  attaching  creditor  of  the  grantor  with  notice 
of  such  unregistered  conveyance." 

Mr.  Johnson  once  owned  this  land  himself.  He  oc- 
cupied it  then  as  he  continued  to  do  after  he  sold  it  to 
Horr,  after  Horr  sold  it  to  Gkillagher,  and  aft;er  Galla- 
gher executed  this  unregistered  deed  to  Baldwin.  His 
continued  occupancy  could  scarcely  be  evidence  of 
these  changes  in  the  title,  some  of  which  it  is  apparent 
he  had  no  accurate  knowledge  of  himself. 

Considering  all  the  testimony  before  us,  we  cannot 
say  that  there  is  such  a  preponderance  of  testimony 
against  the  findings  of  the  district  court  as  would  war- 
rant this  court  in  disturbing  the  decree,  but  on  the 
contrary  that  the  findings  and  decree  are  supported  by 
a  preponderance  of  testimony,  and  must  therefore  be 
affirmed* 

DbOBEB  A7FIBMED. 
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E,  ESTABROOK,  APPELLANT,   V.    MaRTIN  HuGHBS  ET  AL., 

APPELLEES. 

1*  Forfeiture:  fixtures.  Where  a  tenant  was  in  possession 
under  a  lease  which  contained  a  clause  in  these  words,  "  the 
said  Julien  G.  B.  Handbine  is  to  have  the  privilege  of  remov- 
ing at  the  end  of  said  term  all  improvements  placed  by  him  on 
the  said  premises,  only  on  condition  however  that  the  conditions 
of  this  lease  are  fully  complied  with,''  and  allowed  one  quarter's 
rent,  which  by  the  terms  of  said  lease  was  required  to  be  paid 
quarterly  in  advance,  to  be  in  arrears  for  thirteen  days  when 
the  same  was  tendered  and  refused — Hetd^  That  equity  would 
not  enforce  a  forfeiture  of  the  right  to  remove  such  improve- 
ments. 

2.  Pleading':  dbmubbbb.  Semble^  that  when  a  party,  after  an 
adverse  ruling  upon  his  demurrer  to  a  pleading,  elects  to  stand 
upon  it,  and  brings  the  same  to  the  supreme  court  for  review, 
he  will  be  pern^anently  concluded  thereby.  The  cause  will  not 
be  remanded  to  the  district  court  with  leave  to  answer  to  the 
merits. 

This  was  an  appeal  by  plaintiff  from  a  judgment 
rendered  against  him  in  the  Douglas  county  district 
court  The  cause  was  heard  below  upon  plaintiff's 
demurrer  to  the  answer  of  the  defendant  Hughes, 
which  was  overruled  and  cause  dismissed. 

U.  Estabrookf  and  JSstabrook  ^  Sally  for  plaintiff. 

As  there  is  nothing  in  the  issue  relating  to  estoppel, 
the  court  cannot  consider  it  Estairook  v.  Omaha 
Hotd  Co.y  5  Neb.,  76.  Fryes^  ex  reLj  v.  The  Lexington 
^  Big  Sandy  B.B.Qky2  Met  (Ky.),  823-4. 

If  considered  by  the  court  we  say  an  estoppel  must 
be  certain,  precise,  and  clear.  LcQoye  v.  Primm,  8  Mo., 
529.  Bich  v.  HotchkiBS,  16  Conn.,  409.  Must  be  mu- 
tual— both  parties  must  be  bound  or  neither  estopped. 
8  Grant  (Pa.)  Cases,  177.  16  Cal.,  100.  14  lb.,  279- 
867.    17  lb.,  401.    1  Johns.,  882.      Must  be  acts  or 
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declarations  of  a  person  by  which  he  designs  to  in- 
duce another  to  alter  his  previous  position.  5  Ab- 
bott's TJ.  S.  Dig.,  §  713,  and  authorities  cited.  See 
especially  lb.,  §  733.  82  Vt,  97.  Bind  only  parties 
and  privies.  5  U.  S.  Dig.,  409,  and  authorities  cited. 
Cannot  be  taken  by  inference — ^must  be  relied  on  in 
pleadings.  5  U.  S.  (Abbott),  §  27-37.  A  stranger 
cannot  take  advantage  of  a  statement  made  to  others. 
lb.,  §  604.  lb.,  §  711-726  et  seq.  18  N.  Y.,  457.  4 
Barb.,  100.  13  lb.,  137.  2  Grant  (Pa.)  Cases,  413. 
27  Texas,  407,  24  Vt,  143.  Nearly  all  the  late  de- 
cisions  on  this  subject  are  collated  in  5  U.  S.  Dig.  (Ab- 
bot's), 409  et  seq. J  to  which  the  attention  of  the  court 
is  respectfully  invited. 

Stidl  ^  Bumhamy  for  appellee. 

We  believe  that  the  plaintiff  is  estopped  from  setting 
up  title  to  said  buildings,  or  any  interest  therein,  for 
the  following  reasons,  to-wit: 

1.  By  the  renewal  of  the  lease  given  in  1869,  on 
October  4, 1871,  recognizing  up  to  that  time  a  com- 
pliance with  all  requisitions. 

2.  That  before  the  purchase  and  assignment  by  and 
to  DePuy,  he  (Estabrook)  admitted  and  stated,  in  pres- 
ence of  DePuy,  that  which  misled  Depuy  to  purchase 
the  premises  and  take  possession  under  said  lease. 

3.  That  at  the  time  of  the  acknowledgment  of  said 
bill  of  sale  .to  DePuy,  he  &iled  to  make  known  any 
claim  or  interest  owned  by  him  in  the  same.  5  Iowa, 
415. 

4.  During  the  whole  of  said  tenancy  by  Handbine, 
DePuy,  and  Hughes,  he  (Estabrook)  never  claimed  or 
pretended  to  claim  any  right  or  rental  interest  in  the 
value  of  the  buildings  in  controversy,  but  only  claimed 
and  received  rent  for  the  land. 
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5.  That  the  plaintiff  has  never  asserted  any  right 
to  enter  and  assert  auj  right  to  the  said  premises,  and 
that  he  has  never  by  positive  act,  or  otherwise,  made 
known  the  claim  which  he  now  asserts,  but  has  stood 
by  for  a  period  of  eight  years  and  more,  without  in 
anywise  disputing  the  claim  of  said  tenants  to  the 
buildings  in  controversy,  and  which  at  all  times  have 
been  in  their  possession  and  under  their  control. 

6.  That  in  his  receipt  for  rent  he  has  stated  that 
the  tenancy  of  defendant  Hughes*  was  under  Haud- 
bine's  lease.  In  view  of  these  facts,  before  set  out,  as 
to  plaintiff's  conduct,  acts,  and  admissions,  the  doc- 
trine of  estoppel  supports  our  position,  when  we  say 
that  plaintiff  cannot  now  assert  a  claim  or  interest  in 
the  buildings  in  controversy  adverse  to  the  interest 
claimed  by  defendant  Hughes.  We  cite  the  follow- 
ing authorities  in  support  of  the  above:  Dezell  v. 
Odell,  8  Hill,  215.  WUlard  Carwl  Go.  v.  Hathaway,  8 
Wend.,  483.  Gray  v.  Allen,  14  Ohio,  58.  Elwood  v. 
Haztell,  38  Penn.  State,  33.  ArmstroTig  v.  PiersoUj  5 
Iowa,  825. 

Cobb,  J. 

The  case  as  made  by  the  answer  as  amended,  and 
which,  for  the  purposes  of  this  opinion,  are  admitted  to 
be  true  by  the  demurrer,  may  be  stated  in  a  few 
words. 

On  the  nineteenth  day  of  October,  1871,  the  plaintiff 
was  the  owner  of  a  certain  lot  in  Omaha.  One  Haud- 
bine  and  wife  owned  certain  buildings  situated  on  said 
lot.  On  that  day  a  lease  was  executed  between  the 
plaintiff  and  the  said  Haudbine,  whereby  the  plaintiff* 
leased  to  Haudbine  the  said  lot  by  metes  and  bounds, 
for  the  term  of  three  years  from  the  first  day  of  Janu- 
ary then  next  ensuing,  at  a  certain  rent  therein  speci- 
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fied,  to  be  paid  quarterly  in  advance,  and  containing 
the  provision  that  "  the  said  Julian  G.  B.  Haudbine  is 
to  have  the  privilege  of  removing,  at  the  end  of  said 
term,  all  improvements  placed  by  him  on  said  prem- 
ises only  on  condition  that  the  conditions  of  this  lease 
are  fully  complied  with."  The  amendment  to  the  an- 
swer contains  an  averment  that  the  improvements 
meant  and  intended  in  the  above  clause  were  the  build- 
ings then  erected  on  the  said  lot,  and  owned  by  the 
said  Haudbine. 

On  the  twentieth  of  September,  1872,  Desire  Haud- 
bine, wife  of  the  said  lessee,  with  the  knowledge 
and  consent  and  acquiescence  of  the  plaintiff,  sold  and 
conveyed  the  said  buildings  to  one  Depuy,  and  on  the 
twenty-ninth  day  of  September,  1878,  the  said  Depuy, 
with  the  knowledge  and  consent  of  plaintiff,  sold  and 
conveyed  the  said  buildings,  and  assigned  the  said 
lease  to  the  defendant  Hughes. 

It  seems  that  after  the  defendant  Hughes  became 
the  occupant  of  said  premises,  he  did  not  usually, 
if  ever,  pay  the  rent  with  punctuality,  but  that  the 
same  was  always  afterwards  received  by  said  plain- 
tiff, and  all  want  of  punctuality  in  that  respect  was 
from  time  to  time  waived  by  the  said  plaintiff;  that 
said  rent  was  paid  in  fiill  up  to  the  fourth  day  of 
July,  1876,  when,  on  the  twelfth  day  of  that  month, 
the  plaintiff  notified  the  defendant  Hughes  to  quit  the 
said  premises;  that  four  days  thereafter  the  defend- 
ant tendered  to  the  plaintiff  one  month's  rent,  which 
was  refused;  that  within  five  days  thereafter  defend- 
ant  tendered  to  the  plaintiff  $28.50,  three  months'  rent 
in  advance,  from  the  said  fourth  day  of  July,  1876, 
which  was  also  refused;  that  one  object  for  offering  such 
payments  on  the  part  of  the  said  defendant  was  to  re- 
tain possession  of  the  premises  until  he  could  remove 
the  buildings  therefrom,  and  the  chief  object  of  this 
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actibn  was  to  enjoin  the  defendant  from  removing 
said  buildings. 

After  examining  all  of  the  authorities  cited  by  plain- 
tiff I  think  that  he  is  estopped  to  deny  the  right  of  de- 
fendant Hughes  to  remove  the  buildings,  upon  the  facts 
admitted  by  the  demurrer.  In  coming  to  this  conclu- 
sion, I  do  not  find  it  necessary  to  deny  the  position 
taken  by  the  plaintiff,  to  the  effect  that  where  a  tenant, 
having  the  right  to  remove  fixtures  erected  by  him  on 
the  demised  premises,  accepts  a  new  lease  of  such  prem- 
ises without  reservation  or  mention  of  any  claim  to 
such  fixtures,  and  enters  upon  a  new  term  thereunder, 
the  right  of  removal  is  lost,  notwithstanding  his  actual 
possession  has  been  continuous.  In  the  case  at  bar  I 
think  there  was  but  one  term.  The  time  which 
Hughes  occupied  the  premises,  after  the  expiration  of 
the  term  of  three  years  from  the  fourth  of  January, 
1872,  was  a  tenancy  from  quarter  to  quarter — ^not  prop- 
erly speaking  a  term,  and  such  holding  will  be  pre- 
sumed to  be  under  and  subject  to  the  terms  of  the 
previous  lease.  See  Ewell  on  Fixtures,  177,  and 
notes. 

Up  to  the  fourth  of  January,  1875,  the  holder  of  the 
Haudbine  lease  had,  according  to  its  terms,  the  right 
to  remove  the  buildings  on  condition  that  such  holder 
complied  with  the  terms  of  the  lease,  and  it  is  alleged 
in  the  answer  that  he  did  so  comply  ^ith  such  terms,  un- 
der the  tenancy  from  year  to  year,  or  from  quarter  to 
quarter,  after  the  termination  of  the  three  years  term 
up  to  the  fourth  day  of  July,  1876,  to  which  time  he 
alleges  in  his  answer  that  the  rent  was  duly  paid.  It 
is  true,  that  under  the  terms  of  the  lease,  a  payment  of 
$28.50  for  one  quarterns  rent  in  advance  became  due 
on  the  fourth  day  of  July,  1876,  which  was  not  paid 
or  tendered  until  aftier  the  service  of  the  notice  to 
quit.  *  But  this  rent   was  tendered  to  the  plaintili* 
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almost  immediately  upon  receiving  the  notice  to  quit, 
by  the  defendant 

The  law  does  not  favor  forfeitures  as  between  land- 
lord and  tenant  even  of  the  term,  and  I  think  they 
should  be  less  fevored  where  the  subject  of  the  for- 
feiture is  valuable  property  owned  by  the  tenant. 
"Where  a  tenant  ^has  forfeited  his  lease,  by  a  breach 
of  the  covenant  for  the  payment  of  the  rent,  courts 
both  of  law  and  equity  consider  the  clause  of  re-entry 
(or  forfeiture)  to  be  mainly  inserted  for  the  landlord's 
security,  and  will  interfere  in  the  tenant's  behalf,  al- 
though all  the  formalities  of  a  common  law  demand 
may  have  been  complied  with,  upon  his  satisfying 
the  rent  due,  and  making  compensation  for  any  dam- 
ages  which  the  landlord  may  have  sustained  in  con- 
sequence of  this  omission.  And  in  general  a  court 
of  equity  will  relieve  the  tenant  from  a  forfeiture 
when  the  breach  has  been  accidental,  or  when  it  has 
been  incurred  by  neglecting  to  pay  a  sum  of  money, 
the  interest  upon  which  may  be  calculated  with  cer- 
tainty, and  the  landlord  thereby  compensated  for  the 
inconvenience  he  may  have  sustained  by  the  tenant's 
withholding  payment."  See  Taylor's  Landlord  and 
Tenant,  sec.  495,  and  authorities  there  cited.  And 
again:  "But  courts  of  equity  are  only  closed  against  a 
tenant  where  the  forfeiture  is  incurred  by  his  willful 
and  culpable  neglect  to  fiiMU  the  terms  ot  his  cov- 
enant, and  not  in  cases  where  the  omission  has  been 
occasioned  by  inevitable  accident.  And  the  general 
rule  to  be  applied  to  all  such  cases  seems  to  be  that 
courts  of  equity  will  relieve  where  the  omission  and 
consequent  forfeiture  are  the  result  of  mistake  or  acci- 
dent, and  the  injury  and  inconvenience  arising  from  it 
is  capable  of  compensation."    Ibid,  sec.  496. 

The  pleadings  in  this  case  show  no  damages  or  in- 
convenience to  the  plaintiff  other  than  the  withholding 
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of  one  quarter's  rent  for  a  period  of  less  than  half  a 
month.  It  is  scarcely  necessary  to  say  that,  unless  com- 
pelled by  an  unbending  rule  of  law,  a  court  of  equity 
would  not  enforce  the  forfeiture  of  property  of  consid- 
erable value  under  such  circumstances.  Therefore, 
viewing  the  law  applicable  to  the  case,  as  I  do,  it 
follows  that  the  judgment  of  the  district  court  over- 
ruling the  demurrer  is  correct  and  ought  to  be  aflB.rmed. 
After  the  decision  in  this  case  was  announced  the 
plaintiff  requested  the  court  to  remand  the  case  to  the 
district  court  with  leave  to  him  to  answer  to  the  merits. 
Such  course  would  be  contrary  to  the  established  prac- 
tice of  this  court.  The  general  rule  is,  that  when  a 
party,  after  an  adverse  ruling  upon  his  demurrer  to  a 
pleading,  elects  to  stand  upon  it,  and  brings  the  case  to 
this  court  for  review,  he  will  be  permanentiy  concluded 
thereby. 

Judgment  affibmed. 


8    bOi 
57    284 

_67  599      William  Guthman,  plaintiff  in  error,  v.  Andrew 

E[barn,  defendant  in  error. 

1.  Tender.  In  May,  1876,  E.  entered  into  a  contract  with  O.  to 
herd  22  bead  of  cattle  during  the  season  of  gracing,  for  twenty- 
five  cents  per  head  per  month.  In  September  of  that  year  0. 
was  garnisbeed  for  $20  in  an  action  pending  against  K. ;  soon 
thereafter  E.  notified  G.  to  take  his  stock  away  or  he  would  not 
be  responsible  for  them.  At  the  time  designated  G.  went  to 
the  residence  of  E.  and  informed  him  that  he  had  been  gar- 
nisbeed for  120,  but  would  pay  the  balance  due.  E.  reftised  to 
deliver  the  stock  without  pajrment  in  full,  including  the  amount 
garnisbeed.  Held — 1.  That  the  question,  whether  E.  by  his  con- 
duct had  waived  the  production  of  the  money,  should  have  been 
submitted  to  the  jury.  2.  That  an  offer  by  E.  to  receive  the 
amount  due  after  an  action  of  replevin  had  been  commenced, 
would  not  defeat  the  action. 
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2.    :     WAIVER.     Ordinarily,  to  make  a  valid   tender,  the 

money  should  be  actually  produced,  but  if  the  creditor  dis- 
pense with  its  production,  or  do  any  thing  which  is  equivalent 
thereto,  and  the  debtor  has  the  money  at  the  time,  and  is  ready 
to  produce  it,  the  production  of  the  money  will  be  deemed  waived. 

Error  from  the  district  court  for  Case  county.  The 
case  is  stated  in  the  opinion. 

Sam.  M>  Chapman^  for  plaintiff  in  error. 

1.  The  law  is  not  ao  unreasonable  as  to  require  a 
tender  or  demand  when  it  appears  from  defendant's 
conduct  that  it  would  be  useless,  and  an  absolute  re- 
fusal to  do  the  act  fpr  which  the  money  is  to  be  paid 
waives  a  tender.  Vaupel  v.  Woodward^  2  Sand.,  Chan. 
Rep.,  148.  Beacham  i?.  Eckford^s  JEr.,  2  Sand.,  Chan. 
Rep.,  131.  St<me  v.  Sprague^  20  Barb.,  609.  Bichie  v. 
Huntington^  7  Kan.,  249.  Corbitt  v.  Alvord^  16  Wis.,  186. 
Bicket  V.  WhiUy  1  Cin.  Sup.  Ct,  170.  Isham  v.  Greerir 
ham,  1  Handy,  *361.     Borden  v.  Borden^  5  Mass.,  74. 

2.  The  payment  of  charges  by  Guthman,  could  not 
be  made  a  condition  precedent  to  the  accounting  and 
offer  of  delivery  of  the  stock  by  Kearn.  They  must 
be  simultaneous  acts.  Isham  v.  Gfreenhamy  1  Handy, 
♦361.  Christie  v.  Lewis,  2  B.  &  B.,  410.  Hammjond  v. 
Gillman,  14  Conn.j  479.  Tote  v.  Week,  8  Taunt.)  280 
and  302. 

3.  If  a  tender  and  settlement  be  avoided  by  a  de- 
fendant he  cannot  aftewards  object  that  no  tender  was 
made.  Gilmore  v.  Holt,  4  Pick,  258.  Southworth  v. 
Smith,  7  Gush.,  391.  Wheeler  v.  Knaggs,  8  Ohio,  169. 
Fry  on  Specific  Perfm.,  Sec.  619.  Isham  v.  Greenham^ 
1  Handy,  Ohio,  *361. 

WiUet  Pottinger,  for  defendant  in  error. 

To  make  a  tender,  the  person  tendering  must  actu. 
ally  produce  the  money — ^the  exact  amount — ^and  offer 
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the  same  to  the  other  party.  And  in  no  way  can  the 
above  requirements  be  waived  unless  the  person  mak- 
ing the  tender  has  the  exact  amount  of  money  which 
he  wishes  to  tender  and  offers  to  produce  it,  and  the 
other  party  expressly  tells  him  he  need  not  present  it, 
for  he  will  not  take  or  receive  it.  None  of  the  above 
requirements  were  complied  with.  Bakeman  v.  Pooler j 
15  Wend.,  637.  Hornby  v.  Oramer,  12  How.  Pr.,490. 
To  make  a  tender  good  it  must  not  be  coupled  with 
any  condition  whatever.  The  person  making  the  ten- 
der cannot  even  demand  a  receipt  or  any  thing  that 
might  prejudice  the  party's  right.  All  he  can  require 
of  the  other  party  is  for  him  to  take  or  receive  the 
money  so  tendered.  This  wise  provision,  adopted  in 
the  law  of  tender,Ji8  for  the  purpose  that  the  party  to 
whom  the  tender  is  made  can  take  it  freely,  without 
any  prejudice  to  any  fiirther  rights  that  he  might  have 
in  the  matter  over  and  above  the  tender  so  made.  In 
the  case  at  bar,  the  proposition  made  by  the  plain- 
tiff to  the  defendant  was  that  the  defendant  should 
give  up  the  cattle  when  this  balance  was  paid;  and  on 
this  condition  would  plaintiff  pay  and  .  none  other. 
Wood  V.  Hitchkocky  20  Wend.,  47.  To  keep  a  tender 
good,  the  person  making  the  tender  must  be  prepared 
to  pay  the  tender  money  ever  afterwards;  and  if  after 
tender  made,  the  party  to  whom  tendered  should  at 
any  time  demand  the  tendered  money  and  the  other 
party  fails  to  pay  the  same,  then  the  tender  fails  from 
the  beginning.     Kortright  v.  Cady^  23  Barb.,  490. 

Maxwell,  Ch.  J. 

In  May,  1876,  the  defendant  entered  into  a  contract 
with  plaintiff  to  herd  twenty  head  of  plaintiff's  cattle 
during  the  season  of  1876  for  the  sum  of  twenty-five 
cents  per  head  per  month.    In  September  of  that  year 
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one  Leuchitwise  comn^enced  an  action  in  the  county 
court  of  Cass  county  against  the  defendant,  and  pro- 
ceedings in  garnishment  were  had  against  the  plaintiff 
in  this  cause  for  the  sum  of  $20. 

In  October,  1876,  the  plaintiff  instituted  an  action 
of  replevin  against  the  defendant  to  recover  possession 
of  the  cattle  in  controversy.  The  defendant  answered 
the  petition  of  the  plaintiff,  alleging  that  there  was  due 
him  for  keeping  said  stock  the  sum  of  $29.20,  no  part 
of  which  had  been  paid;  and  that  the  defendant  had 
a  lien  upon  said  stock  for  said  charges.  No  objection 
seems  to  be  made  by  the  defendant  to  the  $20  Which 
the  plaintiff  claims  to  have  paid  for  the  defendant  un- 
der the  proceedings  in  garnishment,  and  the  only  mat- 
ter in  dispute  is  in  regard  to  the  tender  of  the  sum 
due  from  the  plaintiff  to  the  defendant  in  excess  of 
the  $20  garnisheed.  On  the  trial  of  the  cause  the  court 
instructed  the  jury  as  follows: 

"  You  are  instructed  that  plaintiff  cannot  maintain 
this  action,  having  made  no  tender  of  amount  due  de- 
fendant on  the  contract  price  for.herding  the  cattle  in 
controversy,  and  you  will  find  for  the  defendant,  and 
assess  his  damages  at  such  sum  as  you  shall  find  due 
him  for  such  herding,  and  also  damages  for  the  wrong- 
ful detention  of  said  cattle  by  plaintiff,  which,  under 
the  evidence,  can  only  be  nominal."  Plaintiff  excepted 
to  the  instruction  given,  and  requested  certain  instruc- 
tions, which  were  refused.  The  jury  returned  a  ver- 
dict for  the  defendant  for  the  sum  of  $8.12,  upon  which 
judgment  was  rendered.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error. 

The  "  act  to  provide  for  liens  upon  live  stock  for 
their  keeping,"  approved  February  18,  1867,  provides, 
"that  hereafter  when  any  j)erson  shall  procure,  con- 
tract with,  or  hire  any  other  person  to  feed  and  take 
care  of  any  kind  of  live  stock,  it  shall  be  unlawful  for 
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him  to  gain  possession  of  the  same  by  writ  of  replevin, 
or  other  legal  process,  until  he  has  paid  or  tendered 
the  contract  price,  or  a  reasonable  compensation  for 
taking  care  of  the  same."  Gen.  Stat.,  91.  The  in- 
struction given  by  the  court  is  predicated  on  the  assump- 
tion that  there  was  no  tender  by  plaintiff  of  the  amount 
due  for  herding.  It  seems  to  be  conceded  that  the  $20 
for  which  the  plaintiff  was  garnisheed  was  thus  applied. 
As  to  the  balance  due,  the  testimony  of  the  plaintiff 
is  as  follows :  "  We  offered  him  the  money  to  pay  all 
over  the  garnishee,  but  he  said  he  would  not  let  us  have 
them  without  paying  every  cent,  garnishee  and  all." 

Snyder  testifies :  "  We  got  notice  from  Mr.  Keam 
to  take  our  stock  from  Ihe  herd,  and  to  settle  our  herd- 
ing bill,  for  he  would  not  be  responsible  for  our  stock 
'  after  such  day.  We  went  right  over  for  our  cattle, 
but  we  could  not  get  them.  We  did  not  want  to  pay 
"twice,  for  it  was  partly  garnisheed.  We  asked  Mr. 
Kearn  if  we  could  get  the  cattle,  and  he  said  not  with- 
out we  paid  all ;  then  he  afterwards  said  he  did  not 
know,  he  would  see  the  herder." 

Mr.  Metzger  testifies:  "Well,  we  went  there  and 
tried  to  get  the  cattle,  and  we  told  him  we  would  pay 
the  money  over  the  garnishment  I  said  I  did  not 
know  what  to  do,  but  he  would  not  let  us  have  the  cat- 
tle, and  we  could  not  take  them.  We  calculated  to 
pay  over  the  garnishment."  And  this  testimony  is 
not  denied  by  the  defendant  He  testifies:  "Mr. 
Guthman  said,  the  time  he  came  for  his  stock,  he  had 
some  thirty  head  that  he  brought.  That  as  quick  as 
he  came  he  talked  about  replevying  out  some  twenty 
head — only  his  stock;  the  others  belonged  to  his 
brother  or  brother-in-law.  The  stock  he  talked  of  re- 
plevying he  would  settle  for,  it  being  $29.12,  and  the 
other  stock  was  $20.  On  the  other  part  of  the  stock 
he  said  a  steer  was  missing,"  etc. 
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Ordinarily  to  make  a  valid  tender  the  money  should 
be  actually  produced;  but  if  the  creditor  dispense 
with  such  production,  or  do  anything  which  is  equiva- 
lent thereto,  and  the  debtor  have  the  money  at  the 
time,  or  is  ready  to  produce  it,  there  is  no  necessity 
for  producing  the  money.  2  Greenleaf  Ev.,  §  608. 
Wheeler  v.  KruggSj  8  Ohio,  173.  Behaly  v.  Hatchj 
Walker  (Miss.),  369.     Breed  v.  Hurd,  6  Pick,  356. 

In  Wheder  v.  KruggSy  supra^  one  Wellman  went  to 
the  house  of  the  defendant  with  ten  thousand  dollars 
in  current  bank  notes,  and  informed  him  that  he  had 
the  nSbney  and  demanded  the  fulfillment  of  the  agree- 
ment; he  told  the  defendant  there  was  sufficient  time 
and  he  would  obtain  the  specie  for  him  if  he  required 
it.  The  defendant  replied  that  he  wpuld  accept  bank 
notes  as  soon  as  specie,  but  he  would  take  neither,  nor 
would  he  ratify  the  sale.  It  was  held  that  this  was  a 
sufficient  tender. 

In  the  case  at  bar  the  defendant  claimed  the  sum  of 
$20,  for  which  the  plaintiff  had  been  garnisheed,  and 
apparently  refused  to  surrender  the  cattle  without  such 
payment.  This,  so  far  as  the  testimony  discloses,  he  had 
no  right  to  do.  K  there  was  a  bonafde  offer  on  the  part 
of  the  plaintiff  to  pay  the  balance,  amounting  to  about 
the  sum  of  $8,  to  the  defendant,  and  the  defendant  re- 
vised to  receive  it,  claiming  the  whole  amount,  includ- 
ing that  for  which  the  plaintiff  had  been  garnisheed, 
it  is  sufficient  to  justify  a  jury  in  finding  that  the  de- 
fendant waived  the  production  of  the  money.  2  M. 
&  S.,  86.  Sells  v.  Hoare,  12  Eng.  0.  L.,  35.  And  that 
question  should  have  been  submitted  to  the  jury.  The 
fact  that  the  defendant  offered  to  accept  $8.12  balance 
after  the  action  of  replevin  was  instituted  can  make  no 
difference  as  to  the  plaintiff's  right  to  maintain  the  ac- 
tion. The  defendant  is  entitled  to  be  paid  the  balance 
remaining  unpaid,  but  if,  after  tender  of  the  amount 
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due,  he  refused  to  permit  the  plaintiff  to  take  his 
cattle  away  he  is  liable  for  costs.  As  the  court  refused 
to  submit  the  questions  of  fact  to  the  jury  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Judgment  acooedinoly. 


Elmer  S.  Dundy,  appellant,  v.  The  Board  of  County 
Commissioners  of  Richardson  County,  appellee. 


'7^1         1.    Taxation:    baising  ▲ssessmekt.    When  the  assessment  in 

one  district  is  relatively  higher  or  lower  than  that  of  another, 
^  428  ^^^  county  commissioners,  sitting  as  a  board  of  equalization, 

""^^  may  add  to  or  take  from  the  entire  assessment  of  any  particu- 

lar district  without  notice  to  the  individual  tax  payers.  South 
Platte  Land  Co,  v.  Buffalo  County ^  7  Neb.,  258,  distinguished. 
But  they  cannot  do  so  without  evidence  and  by  a  mere  arbitrary 
exercise  of  power.     [Cobb,  J.,  dissenting.] 

2.    :    AS8S8SIKO  improvements.    The  statute  requires  the 

value  of  improvements  upon  land  to  be  added  to  the  value  of 
the  land  in  making  the  assessment,  and  not  assessed  separately ; 
but  where  it  is  clear,  either  from  the  record  or  extrinsic  evidence, 
that  such  separate  assessment  of  improvements  was  intended  as 
a  separate  item  of  the  value  of  the  real  estate,  a  tax  assessed 
thereon  will  be  a  valid  lien  upon  the  real  estate. 

8.  ' :     LAKD  BOAD  TAX.     The  land  road  tax  of  four  dollars 

per  quarter  section  was  repealed  by  the  constitution  of  1875.  * 

4.  Constitutional  Law :  special  legislation:  bonds.  The 
act  approved  February  14,  1878,  '*  to  authorize  Falls  City  pre- 
cinct to  issue  bonds  to  aid  in  the  construction  of  a  court  house 
for  Bichardson  county ''  is  in  conflict  with  section  one,  Art. 
Till,  of  the  constitution  of  1867,  and  bonds  issued  thereunder 
are  void. 

&  Bonds :  authority  of  counties  and  precincts.  Counties 
and  precincts  have  no  authority  to  issue  bonds  unless  author- 
ized to  do  so  by  express  statute. 
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6.  Taxation :  ▲ssessmxnt  of  land  not  contiquotjs.  Tracts 
of  land  not  contiguous  should  be  assessed  separately,  and  a 
failure  to  do  so  would  render  a  tax  deed  based  thereon  invalid ; 
but  where  a  party  seeks  to  enjoin  the  collection  of  a  tax  upon 
that  ground,  he  must  set  forth  such  facts  in  his  petition  as 
show  the  collection  of  the  tax  to  be  unjust  and  inequitable. 

This  was  an  appeal  by  plaintiff  from  a  decree  ren- 
dered in  the  district  court  for  Richardson  county, 
Weaver,  J.,  presiding.  The  cause  was  tried  upon  the 
pleadings  and  an  agreed  statement  of  facts,  and  hav- 
ing been  heard  here  on  the  last  day  of  the  present 
term,  was  by  stipulation  of  the  parties  submitted  to 
the  court,  and  the  decision  thereon  filed  and  decree 
entered  in  vacation,  April  22, 1879. 

The  agreed  statement  of  facts  is  as  follows: 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  that  this  cause  shall  be  fully  sub- 
mitted to  and  decided  by  the  court  on  the  pleadings 
filed  herein,  and  the  following  statement  of  facts,  ad- 
mitted to  be  true,  either  party  reserving  the  right  to 
appeal  to  the  supreme  court  for  the  purpose  of  review- 
ing or  correcting  such  decree  as  may  be  rendered  by 
the  district  court. 

It  is  admitted  that  said  plaintiff  was  at  the  time  of 
bringing  this  suit,  and  for  four  years  previous  thereto, 
and  yet  is,  the  owner  in  fee  of  all  the  land  described  in 
plaintiff's  bill,  except  the  undivided  fourth  part  of  the 
piece  described  as  lot  six,  and  at  the  time  the  suit  was 
brought,  and  taxes  were  levied,  the  said  undivided 
fourth  part  of  said  lot  belonged  to  J.  E.  Burbank,  and 
that  the  assessor  who  assessed  the  same  valued  and 
assessed  the  lands  at  the  sums  stated  in  the  bill  for  the 
years  1876  and  1877,  and  .that  the  quantity  of  the  land 
is  correctiy  stated.  That  the  said  lands  are  described 
by  their  well  known  and  recognized  legal  sabdivi^- 
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ions,  and  have  been  so  recognized  in  and  by  the  assess- 
ments for  several  years  last  past. 

That  for  the  year  1877  the  assessor  made  an  assess- 
ment  against  the  plaintiff's  land,  described  as  a  part, 
of  section  No.  eleven,  town  one,  range  No.  sixteen,  as 
shown  in  said  bill,  a  copy  of  which  is  hereto  attached, 
showing  the  present  condition  of  said  assessment  as 
appears  by  the  assessment  roll. 

That  the  county  commissioners,  as  a  board  of  equal- 
ization, met  on  the  sixteenth  of  April,  1877,  and  on 
the  twenty-seventh  day  of  the  same  month  the  said 
board  of  equalization  added  to  the  assessed  value  of  all 
of  said  lands  the  further  sum  of  twenty-two  per  cent, 
and  added  that  amount  to  the  taxable  value  of  said 
lands,  as  stated  in  plaintiff's  bill,  and  that  the  plaintiff 
had  no  notice  whatever  of  any  such  intention  on  the 
part  of  said  board  until  after  such  assessment  was 
raised.  That  the  said  order,  so  made  by  said  board, 
remains  matter  of  record  and  unrevoked. 

That  the  said  lands  were  assessed  for  the  year  1876, 
at  the  prices  and  sums  stated  in  the  bill,  and  that  on 
the  seventeenth  of  April,  1876,  the  commissioners  met 
as  a  board  of  equalization,  and  on  the  twenty-first  day 
of  the  same  month  the  said  board  made  an  order  direct- 
ing eighteen  per  cent  to  be  added  to  the  said  assess- 
ment, which  was  done,  which  is  matter  of  record,  and 
remains  unreversed  and  unrevoked,  and  the  taxes  were 
levied  on  all  of  said  land,  including  the  eighteen  per 
cent  so  added  as  aforesaid  as  stated  in  said  bill,  no  no- 
tice of  which  was  given  to  plaintiff,  nor  of  any  inten- 
tion so  to  do. 

That  on  the day  of  July,  1876,  the  county  com-  . 

missioners  levied  taxes  on  said  lands,  including  the 
raised  assessments,  at  the  rate  stated  in  the  bill,  and 
that  the  taxes  were  made  out  and  placed  in  the  hands 
of  the  treasurer  for  collection,  and  that  the  treasurer 
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has  been  seeking  to  collect  the  same  as  stated  in  the 
bill. 

That  the  taxes  levied  on  said  land  for  the  year  1876 
are  correct  as  stated  in  the  bill.  , 

That  the  plat  hereto  attached,  showing  location  and 
description  of  land  described  in  the  bill,  is  correct. 

That  the  assessments  complained  of  have  in  no  re- 
spect been  corrected,  and  the  taxes  levied  thereon  will 
be  enforced  unless  the  treasurer  of  said  county  shall 
be  restrained  from  proceeding  therefor. 

That  the  assessor  for  1877  assessed  the  improvements 
on  land  of  said  plaintiff  in  section  No.  eleven,  and  on 
the  other  improved  lands  in  said  precinct,  a  part  of 
which  is  shown  by  the  copy  of  one  page  of  the  assess- 
ment roll  hereto  attached,  and  that  after  the  said  roll 
was  returned  into  the  clerk's  office,  and  there  filed, 
the  said  commissioners  erased  from  the  roll  all  the 
assessments  on  such  improvements,  except  in  the  three 
instances  stated  in  the  bill,  and  that  no  change  has 
since  been  made  thereon. 

That  lots  two  and  five,  in  section  twenty -three,  town 
one,  are  not  contiguous,  but  are  assessed  together. 

That  lots  five  and  six,  section  twenty-two,  were  as- 
sessed and  taxed  together,  for  the  year  1876,  and  for 
the  sum  named  as  stated  in  the  bill. 

That  lots  two  and  five,  section  twenty-three,  are 
not  contiguous,  but  are  assessed  and  taxed  together  for 
the  amount,  and  as  stated  in  the  bill. 

Isham  Reavis  (John  L.  Webster  with  him)  for  appel- 
lant, cited  South  Platte  Land  Co.  v,  Buffalo  County^  7 
Neb.,  253.    Hamlin  v.  MeadvilUy  6  Neb.,  235. 

Frank  Marttny  for  appellee. 

1.  We  may  safely  admit  that  where  the  board  pro- 
ceeds as  a  board  of  revisory  assessors  to  change  indi- 
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vidua!  valuations,  they  should  give  the  individual  some 
notice,  in  order  that  he  may  be  present  and  protect  his 
interests.  "We  think  our  statute  gives  the  board — 
First  The  general  powers  of  ordinary  boards  of  equal- 
ization, viz. :  The  power  to  equalize  the  whole  assess- 
ment of  the  county  by  raising  or  lowering  different 
political  or  general  geographical  portions  or  subdivis- 
ions of  the  county  so  as  to  make  them  as  near  equal  as 
may  be.  And,  Second.  In  addition  to  such  ordinary 
and  general  powers  it  gives  the  board  other  special 
powers  in  regard  to  individual  cases.  We  contend 
that  the  two  powers  are  distinct  and  independent,  and 
governed  by  entirely  different  rules.  The  board,  in  the 
two  cases  reported,  were  acting  under  their  special 
powers,  but  in  this  case  were  acting  under  their  gen- 
eral powers,  and  sought  to  do  what  the  law  authorized 
them  to  do,  viz. :  increase  the  valuation  a  certain  per 
cent  on  one  portion  of  the  county,  and  decrease  a  cer- 
tain per  cent  on  another.  For  that  general  purpose 
the  statute  is  notice  to  all  the  world  of  the  time  and 
place  of  the  meeting  of  the  board,  and  all  persons  are 
bound  to  take  notice  of  it  Nixcn  v.  Buple,  30  N.  J. 
Law,  60.  Hambleton  v.  Dempsey  ^  Cb.,  20  Ohio,  168. 
Kelley  v.  Carson  ^  Rkhardsony  8  Wis.,  182. 

2.  In  regard  to  the  court  house  bond  tax,  we  say 
the  complainant  is  estopped  from  questioning  the  val- 
idity of  the  law  under  which  they  were  issued.  Fer- 
gusoTij  etc.y  v.  LandroMj  etc.,  5  Bush,  Ky.,  241.  Cooley 
on  Taxation,  573,  and  cases  there  cited. 

Maxwell,  Ch.  J. 

On  the  second  day  of  July,  1877,  the  plaintiff  filed  a 
petition  in  the  district  court  of  Richardson  county, 
alleging  that  he  is  the  owner  in  fee  of  60  acres  in 
the  south-east  quarter  of  section  eleven,  town  one,  and 
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range  sixteen,  which  in  the  year  1877  was  assessed  at 
the  sum  of  $900.  That  he  is  also  the  owner  of  the  un- 
divided three-fourths  of  lot  six,  in  section  twenty-two, 
town  one,  and  range  sixteen,  containing  about  30  acres, 
which  in  that  year  was  assessed  at  $180;  that  he  is  also 
the  owner  of  lot  five,  in  section  twenty-two,  town  one, 
range  sixteen,  containing  82.42  acres  which  was  assess- 
ed at  the  sum  of  $280.  That  he  is  also  the  owner  of 
lot  two,  section  twenty-three,  town  one,  range  sixteen. 
That  he  is  also  the  owner  of  lot  five,  section  twenty- 
three,  town  one,  range  sixteen,  containing  25  acres, 
lots  two  and  five  being  assessed  together  at  the  sum 
of  $444.  That  he  is  also  the  owner  of  lot  one,  in  sec- 
tion twenty-four,  town  one,  range  sixteen,  containing 
about  31  acres,  assessed  at  the  sum  of  $186.  That  he  is 
also  the  owner  of  the  north  half  of  the  north-east  quar- 
ter of  section  thirty-two,  in  town  one,  range  sixteen, 
containing  80  acres,  assessed  at  $452.  That  all  of  the 
above  described  lands,  except  the  first,  are  legal  subdi- 
viBions  as  made  by  the  government  surveys. 

The  petition  also  alleges  ^'  that  after  the  assessment 
of  said  lands  had  been  made  by  the  assessor  of  said 
precinct  for  the  year  1877,  the  assessment  roll  was  duly 
returned  to  the  county  clerk's  office  of  said  county, 
where  the  same  now  remains  as  a  part  of  the  records 
of  said  county;  that  the  assessor  of  the  said  precinct,  or 
the  board  of  county  commissioners,  or  one  of  them,  or 
some  other  person  by  their  direction  *  *  undertook  to 
value  and  assess  the  improvements  on  the  lands  first 
above  described,  and  assessed  the  same  separately,  and 
detached  from  the  land,  at  the  sum  of  $1500,  which 
now  stands  upon  the  assessment  roll  against  the  plain- 
tiff/' 

The  petition  also  alleges  that  afterwards  the  county 
commissioners  caused  the  assessment  for  improvements 
to  be  stricken  from  the  assessment  roll,  excepting  upon 
85 
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the  plaintiffs  land  and  lands  owned  by  Charles  Steele 
and  one  Shack,  and  that  no  other  assessments  of  im- 
provements were  made  upon  any  lands  in  the  county, 
although  there  were  many  and  valuable  improvements 
on  the  cultivated  lands  throughout  all  portions  of  the 
county. 

The  petition  also  alleges  that  on  the  sixteenth  day 
o^  April,  1877,  the  county  commissioners  of  said  county 
met  as  a  board  of  equalization  and  continued  their  ses- 
sions until  the  twenty-seventh  of  that  month,  when 
they  "  unlawfully  and  wrongfully  added  22  per  cent, 
and  ordered  22  per  cent  to  be  added  to  the  assessment 
and  ascertained  valuation  of  the  land  before  described* 
and  also  on  all  the  real  estate  outside  of  *  city  property ' 
in  said  Falls  City  precinct;  that  the  said  assessment  so 
made  and  returned  by  the  assessor  was  raised  and  in- 
creased by  the  said  commissioners  at  the  rate  of  22 
per  cent  in  violation  of  law,  without  their  having  any 
sort  of  lawful  evidence  before  them  on  which  to  base 
their  action,  and  totally  irrespective  of  the  assessment 
so  made  or  the  real  cash  value  or  market  value  of  the 
land  in  said  precinct." 

It  is  admitted  in  the  agreed  statement  of  facts  that 
this  increase  was  made  without  notice.  Substantially 
the  same  facts  are  alleged  as  to  the  assessment  of  the 
lands  in  question  for  the  year  1876.  The  board  of 
equalization  increasing  the  assessment  in  that  year  18 
per  cent. 

For  the  year  1876  the  following  taxes  were  levied  on 
said  lands: 

State  general  tax 4  mills. 

sinking  "  1 

school     "  1 

university  tax \ 

penitentiary  tax 1 

bond  tax ^Yo 
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County  tax  : 

Insane  tax. }  mills 

County  general  tax «. 6    *' 

County  sinking  "   ^    " 

County  bridge  tax 5    " 

Railroad  tax 5    " 

Land  road  tax,  $4  per  quarter  section. 

Court  house  precinct  tax.... 3J  mills. 

Falls  City  precinct  special  tax *,     " 

It  is  alleged  that  these  taxes  were  levied  upon  the 
lands  heretofore  described  by  the  county  commission- 
ers in  the  year  1876,  and  are  a  cloud  upon  the  title  of 
plaintiff  to  the  same,  and  that  the  treasurer  of  the  county 
is  about  to  proceed  to  collect  said  taxes.  The  petition 
also  alleges  that  the  county  commissioners  of  said 
county,  unless  restrained,,  will  levy  said  illegal  taxes 
upon  said  lands  for  the  year  1877,  etc. 

The  plaintiff  states  that  ^'  he  is  ready  and  willing  at 
all  times  to  pay  the  lawful  taxes  on  said  land,"  etc. 
The  plaintiff  prays  for  an  injunction  to  restrain  the 
commissioners  from  levying  a  tax  on  the  improvements 
heretofore  mentioned,  and  from  levying  a  tax  on  the 
22  per  cent  valuation  added  in  1877;  also  restrain- 
ing the  collection  of  the  land  road  tax  of  $4  per  quar- 
ter section,  the  court  house  tax,  the  insane  tax,  and 
the  special  railroad  tax,  and  also  to  restrain  the  collec- 
tion of  the  tax  on  lots  five  and  six,  in  section  twenty- 
two,  and  two  and  five,,  in  section  twenty-three,  and  for 
general  relief.  The  defendants  filed  an  answer  tp  the 
petition,  which  it  is  unnecessary  to  notice,  as  they  after- 
wards, by  their  attorney,  signed  an  agreed  statement 
of  facts  admitting  the  material  allegations  of  the  peti- 
tion to  be  true. 

On  the  trial  of  the  case  the  court  found  that  "the 
proceedings  of  the  county  commissioners  at  their  ses- 
sions in  April,  1876  and  1877  respectively,  acting  as  a 
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board  of  equalization  of  said  Richardson  county  *  * 
in  raising  the  assessments  on  the  lands  of  said  plaintiff 
*  *  *  acted  without  notice  to  the  plaintiff  and  con- 
sequently without  jurisdiction  of  the  plaintiff  or  the 
subject  matter."  The  court  also  found  that  the  land 
road  tax,  the  precinct  railroad  tax,  and  the  county  in- 
sane tax  were  levied  without  authority  of  law  and  are 
void.  The  court  also  found  that  the  assessments  on 
lots  five  and  six,  in  section  twenty-two,  town  one,  range 
sixteen,  are  void,  and  the  injunction  made  perpetual  as 
to  these  taxes,  and  as  to  all  other  taxes  in  the  petition 
the  bill  was  dismissed.  The  plaintiff  appeals  to  this 
court. 

In  the  case  of  the  South  Platte  Land  Co.  v.  Buffalo 
county y  7  Neb.,  253,  this  court  held  that  a  court  of 
equity  will  enjoin  the  collection  of  an  erroneous  or  ille- 
gal tax  when  the  enforcement  of  the  assessment  would 
lead  to  a  multiplicity  of  suits,  or  produce  irreparable 
ii\jury,  or  cast  a  cloud  on  title  to  real  estate,  or  when 
the  assessment  on  the  face  of  the  proceedings  is  valid, 
and  requires  extrinsic  evidence  to  show  its  inval- 
idity, or  when  officers  transcend  their  authority.  In 
that  case,  it  was  held  that  county  commissioners,  acting 
as  a  board  of  equalization,  cannot  raise  the  assessment 
of  property  without  giving  notice  to  the  owner,  and  if 
they  do  so  increase  the  assessment  of  property  with- 
out notice,  they  act  without  jurisdiction  of  the  person 
or  subject  matter,  and  their  proceedings  are  void.  That 
was  a  case  where  the  board  of  equalization  without 
notice  raised  the  assessment  of  the  property  of  an  in- 
dividual, without  increasing  in  like  proportion  the 
assessment  of  contiguous  lairds.  That  such  an  act  is 
void  there  can  be  no  question,  as  no  such  absolute  power 
has  been  given  to  the  board.  The  rule,  however,  is 
different  where  it  is  clearly  made  to  appear  to  the  board 
that  the  assessment  in  one  district  is  relatively  higher 
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or  lower  than  that  of  another,  In  such  cases  they  may 
hear  testimony  upon  the  question  of  relative  values 
and  add  to  or  take  from  the  entire  assessment  of  any 
particular  district,  but  they  cannot  do  this,  as  in  the 
case  at  bar,  "  without  their  having  any  sort  of  lawful 
evidence  before  them  on  which  to  base  their  action." 
They  cannot,  by  a  mere  arbitrary  exercise  of  power, 
without  cause  add  to  the  assessed  valuation  of  a  partic- 
ular district.  The  decree  of  the  court  below  as  to  the 
amount  added  to  the  assessments  of  the  plaintiff  by  the 
board  of  equalization,  is  therefore  affirmed. 

As  to  the  tax  on  improvements,  section  twenty-four 
of  the  revenue  law  [Gten.  Stat  p.  904],  provides  that: 
"  On  or  before  the  second  Monday  in  April,  annually, 
the  several  precinct  assessors  shall  make  out  and  deliver 
to  the  county  clerk  an  assessment  roll  consisting  of  the 
following  items,  to-wit : 

^^Mrst  A  list  of  all  the  taxable  lands  in  such  precinct 
in  numerical  order,  beginning  with  the  lowest  num- 
bered section,  in  the  lowest  numbered  township,  in  the 
lowest  numbered  range  in  the  precinct,  and  ending 
with  the  highest  numbered  section,  township,  and 
range,  with  the  number  of  acres  in  each  tract  set  op- 
posite the  same,  in  a  column  provided  for  that  pur- 
pose, and  the  assessed  value  thereof  in  another  column, 
and  the  name  of  the  owner  or  person  listing  the  same 
in  another  column,  with  the  column  of  acres  and  values 
footed  up.  Such  list  to  be  as  near  as  practicable  in 
the  following  form : 

^^Retum  of  taxable  lands  in precinct,  in 

county,  Nebraska,  as  assessed  for  the  year 

18 


Part  of  Sec. 


Section. 

Twp. 

Bange. 

Acres. 

Value, 

# 

Ownr'aName^ 
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It  is  clear  from  this^  that  the  improvements  upon 
land  must  be  added  to  the  value  thereof,  and  the  whole 
assessed  as  real  estate*  Where,  however,  it  is  appar- 
ent, either  from  the  record  or  extrinsic  evidence,  that 
the  improvements,  although  assessed  separately,  were 
in  fact  an  assessment  upon  the  real  estate  as  a  sepa- 
rate item,  the  tax  will  be  valid  and  binding  and  a  lien 
upon  the  real  estate.  But  in  this  case,  so  far  as  ap- 
pears, the  tax  was  entirely  unauthorized  and  a  mere 
arbitrary  exercise  of  power  on  the  part  of  the  taxing 
officers.  The  decree  dismissing  the  petition  as  to  this 
tax  is  therefore  reversed. 

The  land  road  tax  was  repealed  by  the  constitution 
of  1875  and  the  levy  of  the  same  was  therefore  void. 
The  decree  enjoining  the  collection  of  the  same  is 
therefore  affirmed. 

The  tax  described  as  the  ^^  insane  tax  "  was  levied 
without  authority  of  law  and  is  void.  The  decree  as 
to  that  is  therefore  affirmed. 

The  court  house  tax  was  levied  for  the  payment  of 
bonds  issued  under  a  special  act  of  the  legislature,  ap- 
proved February  14,  1878,  "to  authorize  Falls  City 
precinct  to  issue  bonds  to  aid  in  the  construction  of  a 
court  house  for  Richardson  county."  Special  Laws, 
for  1878,  p.  80.  Have  such  bonds  any  validity  under 
our  constitution?  Section  1,  Art  VIII  of  the  consti- 
tution of  1867,  prohibited  the  legislature  from  passing 
any  special  act  conferring  corporate  powers.  This  be- 
ing the  case,  the  act  in  question  conferred  no  authority 
whatever  to  issue  the  bonds  in  question,  and  they  are 
absolutely  void  in  whosesoever  hands  they  may  be. 
Ckgg  V.  School  District j  ante  p.  178. 

Counties  and  their  subdivisions  are  mere  governing 
agencies  charged  with  certain  objects  of  necessary  local 
administration.  They  have  no  authority  to  issue  bonds 
unless  it  is  conferred  by  law,  and  the  purchaser  of  such 


JANUARY  TERM,  1879.  619 

Dundy  y.  RicliardBOii  County. 

bonds  ilinst  look  to  it  to  see  that  the  municipality  is- 
sning  the  same  had  authority  to  do  so.  The  mere  recital 
of  such  authority  in  the  bonds,  if  it  did  not  actually 
exist,  adds  nothing  to  their  validity.  And  this  applies 
to  the  precinct  bonds  which  were  issued  without  sub- 
mitting the  question  to  the  people  and  without  author- 
ity. The  court  therefore  erred  in  dismissing  the  ac- 
tion as  to  these  bonds.  The  judgment  of  the  district 
court  is  therefore  reversed  as  to  the  tax  levied  for 
these  bonds  and  the  injunction  as  to  said  tax  made  per- 
petual. 

It  appears  that  lots  five  and  six  in  section  twentj- 
two,  and  lots  two  and  five  in  section  twenty-three, 
town  one,  range  sixteen,  were  assessed  together,  and  it 
is  insisted  that  in  consequence  thereof  the  tax  levied 
against  the  same  is  void.  Under  our  statute,  wiiere 
lands  belonging  to  the  same  person  are  contiguous,  it 
is  not  necessary  to  list  them  in  the  smallest  govern- 
mental subdivisions.  Section  six  of  revenue  law  [Gen. 
Stat.,  898]  provides  that  "the  list  of  each  person  shall 
contain,  jirstj  his  lands  by  township,  range,  and  sec- 
tion, and  any  division  or  part  of  a  section  lying  in  the 
county  in  which  the  list  is  required,"  etc. 

Where  lands  belonging  to  the  same  person  are  con- 
tiguous they  may  be  listed  in  such  governmental  sub- 
divisions as  may  be  convenient,  unless  the  difference 
in  value  of  the  smaller  subdivisions  requires  a  separate 
assessment  But  where  the  tracts  are  not  contiguous 
they  should  be  assessed  separately,  and  a  failure  to  do 
so  would  render  a  tax  deed  based  thereon  invalid,  be- 
cause it  is  a  title  derived  from  a  naked  power  to  sell 
land,  and  the  conditions,  upon  which  the  power  to  sell 
may  be  exercised,  must  be  substantially  complied  with. 
But  when  a  party  seeks  to  enjoin  the  collection  of  a 
tax  upon  real  estate,  he  must  set  forth  such  facts  in  his 
petition  as  will  show  the  collection  of  the  tax  to  be 


8  M 
85    7# 


520      SUPEEME  COURT  OF  NEBRASKA, 

Forbes  v.  Sweesy. 

unjust  and  inequitable.  Nothing  of  the  kind  is 
alleged  or  proved,  nor  is  it  claimed  that  the  aggregate 
assessments  are  too  large.  The  lands  assessed  together 
being  in  the  same  sections,  and  apparently  wild  lands, 
it  is  reasonable  to  infer  that  they  are  about  of  equal 
value  per  acre,  and  that  the  plaintiff  is  not  injured  by 
the  assessment.  The  judgment  of  the  court  below 
declaring  the  assessment  void  is  therefore  reversed. 

A  decree  will  be  entered  in  this  court  in  conformity 
with  this  opinion,  the  plaintiff  to  have  the  relief 
herein  granted  upon  the  payment  of  the  amount  of 
taxes  justly  due  upon  said  real  estate. 

Decree  accordingly. 

Cobb,  J.,  dissented  from  that  portion  of  the  opinion 
covered  by  the  latter  clause  of  the  first  point  in  the 
syllabus,  stating  that  in  his  view  of  the  matter  the 
commissioners  could  raise  and  lower  the  valuation  of 
entire  precincts,  as  might  be  necessary  for  a  proper 
equalization,  without  notice  to  any  parties  or  hearing 
evidence  upon  the  question  of  relative  values,  but  ac- 
cording to  their  own  judgment. 


Marion  E.  Forbes,  administratrix  of  the  estate  op 
Peter  Forbes,  deceased,  plaintiff  in  error,  v.  Wil- 
liam  f.  swebst  and  others,  defendants  in  error. 

Estate  by  Curtesy:  lvaas.  In  the  year  1872  the  wife  of  H. 
owning  certain  real  estate  in  her  own  right,  leased  the  same  for 
the  period  of  five  years,  and  soon  thereafter  died.  F.  having 
recovered  judgment  against  the  hushand,  levied  upon  the  hus- 
band's estate  by  curtesy  in  the  demised  premises,  and  sold  the 
same  upon  execution  during  the  existence  of  the  lease,  F.  be- 
coming the  purchaser.    The  sale  was  confirmed,  a  deed  made 
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to  F.,  who  thereupon  brought  an  action  of  ejectment  against 
the  lessees.  Held,  that  the  plaintiff  has  no  right  to  the  posses- 
sion of  the  premises  until  after  the  expiration  of  the  lease. 

Error  from  the  district  court  of  Douglas  county. 
The  opinion  states  the  case. 

John  L.  Webster  and  George  W,  Doane^  for  plaintiff  in 
error. 

1.  The  law  has  become  substantially  settled  that 
while  the  married  women's  acts  excluded  the  husband 
during  her  life  from  control  or  of  interference  with 
his  wife's  separate,  real,  and  personal  estate,  and  give 
to  her  alone  the  power  of  disposition  by  deed  or  will, 
yet  they  left  the  husband  the  right  of  curtesy  in  her 
real  property  which  remained  undisposed  of  and  unbe- 
queathed  at  her  death.  Schouler  on  Domestic  Rela* 
tions,  p.  196.  Hatfield  v,  Sneden^  54  N.  Y.,  280.  Cole 
V.  Van  Riper  J  44  HI.,  58.  The  better  opinion  and  the 
weight  of  authority  is,  that  these  acts,  although  in- 
consistent with  the  estate  by  curtesy  initiate,  do  not 
defeat  the  husband's  curtesy  at  the  death  of  the  wife. 
Parch  V.  Tries,  8  C.  E.  Green,  208. 

2.  No  reported  case  is  cited  by  defendants,  nor  do 
we  believe  any  can  be  found,  where  a  lease  operates  to 
defeat  curtesy.  A  lease  for  years  is  not  a  disposition 
of  the  title  to  the  property,  but  is  simply  granting  the 
use  of  it  to  the  lessee  for  a  period  of  time.  It  is  not 
an  alienation  of  the  land  as  spoken  of  in  the  authori- 
ties. The  title  to  the  land  still  remains  in  the  wife. 
In  such  case  and  in  the  case  at  bar  the  wife  died  seized 
in  her  right  of  an  estate  of  inheritance  in  the  land, 
and  this  gives  the  curtesy  to  her  husband.  The  au- 
thorities as  cited  by  plaintiff  and  defendants  in  their 
briefe  go  only  to  the  extent  that  curtesy  initiate  may 
be  defeated  by  an  alienation  of  the  land,  bat  if  the 
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land  is  not  alienated  at  her  death,  curtesy  consum- 
mate attaches. 

E.  Wakeky  and  John  D.  HowCy  for  defendants  in 
error. 

When  counsel  admit  that  the  curtesy  existed  in  the 
wife's  real  property,  "which  remained  undisposed  of 
and  unbequeathed  at  her  death,"  they  concede  that  the 
position  of  the  court  below  is  sound.  To  say  that  a 
married  woman  cannot  make  a  lease  that  shall  survive 
her  is  to  say  that  she  cannot  convey  her  property,  or 
devise  it,  and  that  her  power  of  disposition  is  no  power 
at  all.  No  one  could  take  her  lease  with  safety  for  a 
term  of  twenty-four  hours ;  and  since  the  husband  can- 
not use  or  dispose  of  it,  her  real  estate  is  divested  of 
its  present  value.  It  can  be  of  no  value  till  she  is  dead ! 
And  this  is  reform  and  progress. in  the  direction  of  the 
disenthrallment  of  a  married  woman's  estate  with  a 
vengeance.  And  she  cannot  make  a  devise  of  prop- 
erty that  shall  have  any  effect  after  her  death !  Truly, 
she  would  seem  to  have  no  valuable  interest  in  her 
real  estate,  whether  she  be  "  dead  or  alive."  It  would 
seem  that  she  might  plow  and  sow,  but  could  reap 
only  the  whirlwind.  Matter  of  Winner  2  Lans,  21. 
Bansom  v.  Nichols^  22  N.  Y.,  110.  Barnes  v.  Under- 
wood, 47  K  Y.,  861.  Pool  v.  Blakie^  68  HI.,  495. 
Staples  V.  Brovmy  13  Allen,  64. 

Maxwell,  Ch.  J. 

On  the  twenty-first  day  of  January,  1876,  Peter 
Forbes  filed  his  petition  in  the  district  court  of  Doug- 
las county,  alleging  "  that  on  the day  of  July, 

1875,  he  became  and  ever  since  has  remained,  the 
owner  of  the  legal  estate  for  the  life  of  one  Milan  Hunt 
«aR  tenant  by  the  curtesy,  and  which  estate  still  con- 


JANUARY  TERM,  1879.  528 

Forbes  ▼.  Sweesy. 

tinues  and  is  undetermined,  in  the  following  lands  and 
tenements,  to-wit :  The  east  forty-four  feet  of  lot  one, 
in  block  one  hundred  and  eighteen,  in  the  city  of  Oma- 
ha, in  the  county  of  Douglas,  and  state  of  Nebraska, 
and  is  entitled  to  the  possession  of  the  same,  and  that 
said  defendants  unlawfully  keep  him  out  of  the  posses- 
sion thereof,"  etc.  The  petition  also  alleges  that  the 
defendants  have  received  the  rents  and  profits  for  the 
said  real  estate  since  July,  1875,  amounting  to  the 
sum  of  $750.  The  plaintiff  prays  judgment  for  the 
possession  of  said  real  estate,  and  for  the  recovery  of 
said  sum  of  $750. 

The  defendants  answered  the  petition,  alleging  that 
"on  or  about  the  twentieth  day  of  September,  1872^ 
said  defendants,  Sweesy  and  Culbertson,  entered  into 
possession  of  said  property  under  a  lease  in  writing  of 
about  that  date,  made,  executed,  and  delivered  in  due 
form  of  law  by  Elizabeth  Hunt,  the  then  owner  of  the 
fee  simple  of  said  real  estate,  but  now  deceased,  where- 
by said  premises  were  leased  and  demised  to  the  said 
Sweesy  and  Culbertson  for  the  term  of  five  years  next 
after  that  date;  that  on  or  about  the  first  day  of  May, 
1878,  and  before  the  commencement  of  this  suit,  said 
Sweesy  and  Culbertson  leased  and  demised  said  prem- 
ises to  Tyler  for  the  remainder  of  said  term  of  five 
years,  and  that  Tyler  entered  into  possession  of  said 
premises  under  said  leasing,  and  has  ever  since  re- 
mained in  possession  thereof  thereunder." 

During  the  pendency  of  the  action  in  the  district 
court  the  plaintiff  died,  and  the  cause  was  revived  in 
the  name  of  Marion  £.  Forbes  as  administratrix. 

In  September,  1878,  the  case  was  submitted  to  the 
court  without  the  intervention  of  a  jury,  and  the  court 
found  "that  the  defendants,  at  the  time  of  the  com- 
mencement of  this  action,  had  possession  of  the  real 
estate  described  in  the  petition,  under  and  by  virtue  of 
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a  lease  thereof  for  the  term  of  five  years  from  and  after 
the  twenty-first  day  of  September,  a.d.  1872,  executed 
on  that  day  by  one  Elizabeth  Hunt,  then  the  wife  of 
one  Milan  Hunt.  That  said  Elizabeth  Hunt  was  thus 
seized  in  fee  thereof  by  conveyance  to  her  in  the  state 
of  Nebraska,  on  or  about  August  9th,  1865,  and  March 
9th,  1866,  while  she  was  the  wife  of  said  Milan  Hunt. 
That  there  were  living  children  of  said  Milan  and 
Elizabeth  Hunt,  bom  of  their  marriage.  That  said 
Elizabeth  Hunt  died  after  executing  said  lease,  and 
before  the  levy  of  the  executions  hereinafter  named, 
and  before  the  commencement  of  this  action,  leaving 
said  Milan  Hunt  surviving  her.  That  on  the  twen- 
tieth day  of  March,  1873,  a  judgment  was  rendered  in 
the  district  court  for  Douglas  county,  in  favor  of  Geo. 
W.  Forbes,  and  against  Milan  Hunt,  for  $7,655;  that 
an  execution  was  issued  upon  said  judgment,  which 
was  duly  levied  by  the  sheriff  of  said  county  of  Douglas, 
on  the  eighteenth  day  of  May,  1875,  on  the  interest  of 
said  Milan  Hunt  as  tenant  by  the  curtesy  in  the  lands 
and  tenements  described  in  the  petition;  that  on  the 
twenty-sixth  day  of  June,  1875,  the  said  interest  so 
levied  upon  was  duly  sold  by  said  sheriff  under  execu- 
tion to  the  plaintiff's  intestate,  Peter  Forbes,  which 
sale  was  at  the  June  term  of  said  court,  1875,  duly 
confirmed  by  said  court,  and  a  deed  ordered  to  be  made 
to  the  said  Peter  Forbes  for  said  interest  so  sold  by 
said  sheriff,  which  was  done  accordingly  before  the 
commencement  of  this  suit,  and  that  the  said  Peter 
Forbes  became  thereby  vested  with  whatever  interest 
the  said  Milan  Hunt  had  in  said  property  as  tenant  by 
the  curtesy,  to  which  finding  the  defendant  excepts; 
and  the  court  finds,  as  a  conclusion  of  law,  that  said 
Milan  Hunt  did  not  become  seized  of  or  entitled  to  an 
estate  by  curtesy  or  otherwise,  or  any  interest  in  the 
said  real  estate  for  or  during  the  unexpired  portion  of 
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the  said  term  for  which  the  same  was  leased;  and  that 
said  levy,  sale,  confirmation,  and  deed  vested  in  the 
said  Peter  Forbes  no  right  or  interest  in  said  real  es- 
tate for  or  during  the  said  portion  of  such  term,  and 
that  the  defendants  are  entitled  to  judgment:  to 
which  said  findings,  as  conclusions  of  law,  the  said 
plaintift'  by  his  attorneys  then  and  there  duly  excepted." 

The  plaintift'  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  judgment  rendered  on  the  finding. 
The  plaintiflf  brings  the  cause  into  this  court  by  peti- 
tion in  error. 

The  only  question  to  be  considered  is — did  the  sale, 
confirmation,  and  deed  vest  in  the  plaintiff  any  right 
in  the  premises  in  question  during  the  existence  of 
the  lease? 

An  estate  by  curtesy  at  common  law  is  defined  to  be 
that  estate  to  which  a  husband  is  entitled  upon  the  death 
of  his  wife,  in  the  lands  and  tenements  of  which  she 
was  seized  in  possession,  in  fee  simple  or  in  fe9  tail 
during  the  coverture;  provided  they  have  had  issue 
born  alive  and  possibly  capable  of  inheriting  her  es- 
tate. 4  Kent  Com.,  28.  Four  things  are  requisite  at 
common  law  to  an  estate  by  the  curtesy,  viz. :  marriage, 
actual  seizin  of  the  wife,  issue,  and  death  of  the  wife. 
The  husband's  estate  was  initiate  on  issue  born,  and 
consummate  on  the  death  of  his  wife. 

Our  statute  provides:  ^^When  any  man  and  his 
wife  shall  be  seized  in  her  right  of  any  estate  of  in- 
heritance in  lands  the  husband  shall,  on  the  death  of 
his  wife,  hold  the  lands  for  his  life  as  tenant  thereof 
by  curtesy;  Provided^  That  if  the  wife,  at  her  death, 
shall  have  issue  by  a  former  husband  to  whom  the  es- 
tate might  descend,  such  issue  shall  take  the  same, 
discharged  from  the  right  of  the  surviving  husband  to 
hold  the  same  as  tenant  by  curtesy.''     Gen.  Stat,  280. 

Section  two  of  the  act  '^  relating  to  the  rights  of 
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married  women,"  approved  March  1,  1871,  provides 
that:  "A  married  womai^,  while  the  marriage  rela- 
tion exists,  may  bargain,  sell,  and  convey  her  real  and 
personal  property,  and  enter  into  any  contract  with 
reference  to  the  same,  in  same  manner,  to  the  same  ex- 
tent, and  with  like  eflect,  as  a  married  man  may  in  re- 
lation to -his  real  and  personal  property."  Doe6  this 
statute  abrogate  tenancy  by  the  curtesy?  At  <3om- 
mon  law  the  husband  was  entitled  to  the  possession 
and  UBe  of  his  wife's  property,  whether  personal  or 
real,  so  long  as  the  marriage  relation  continued.  The 
interests  held  by  him  in  her  estates  of  inheritance  were 
treated  as  freehold  estates  in  him,  because  in  case  of 
the  birth  of  children  he  would  continue  to  hold  dur- 
ing life,  and  in  any  event  during  coverture.  The  hus- 
band  and  wife  were  both  parties  to  the  grant  creating 
the  estate,  the  wife  as  tenant  in  fee,  and  the  husband 
as  tenant  during  coverture  or  life. 

The  wife  was  classed  with  infants  and  persons  of 
unsound  mind,  in  regard  to  her  capacity  to  enter  into 
contracts.  2  Blackstone  Com.,  292.  !N'ot  that  she 
was  less  capable  of  contracting  by  reason  of  her  mar- 
riage, but  by  the  common  law  the  wife,  so  far  as  con- 
trol of  her  property  was  concerned,  was  but  little 
better  than  a  slave;  the  husband  acquired  her  per- 
sonal property,  the  rents  and  profits  of  her  estate, 
the  custody  of  her  person,  and  the  right  to  her  ser- 
vices. She  possessed  nothing,  and  could  possess  noth- 
ing, independently  of  her  husband.  The  law  therefore 
deprived  her  of  the  capacity  of  contracting,  because 
she  had  nothing  in  relation  to  which  she  could  con- 
tract, consequently  her  contracts  in  relation  to  leasing 
or  conveying  her  estate  were  absolutely  void,  and  the 
only  mode  in  which  she  could  join  in  the  sale,  settle- 
ment, or  incumbrance  of  her  estate  was  by  the  pro- 
ceeding by  fine  and  common  recovery.    2  Blackstone 
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Com  ,  355.  But  the  husband  alone  could  make  no 
oonveyance  nor  incumbrance  of  his  wife's  estate  that 
would  survive  him.  And  upon  the  death  of  his  wife, 
if  she  died  without  issue  born  alive,  his  right  to  her 
estate  terminated.  But  as  soon  as  a  child  was  born, 
the  father  began  to  have  a  permanent  interest  in  the 
lands;  he  became  one  of  the  pares  curtis^  did  homage 
to  the  lord,  and  was  called  tenant  by  the  curtesy 
initiate;  and  this  estate,  being  once  vested  in  him  by  the 
birth  of  the  child,  was  not  suffered  to  determine  by  the 
subsequent  death  or  coming  of  age  of  the  infant  2 
Blackstone  Com.,  127. 

But  to  entitle  the  husband  to  an  estate  by  the  cur- 
tesy the  wife  must  have  been  seized  in  fact  as  well  as 
in  deed,  and  not  merely  a  seizin  in  law.  This  seems 
to  have  grown  out  of  the  practice  of  livery  of  seizin 
and,  as  is  said  by  the  supreme  court  of  the  United 
States  in  Davis  v.  Mason^  1  Peters,  503,  as  livery  of 
seizin  has  become  unnecessary,  so  actual  seizin  of  the 
wife  should  be  abandoned.  But  in  the  case  at  bar,  the 
wife  was  in  actual  poBsesaion  of  the  premises  by  her 
tenants,  the  defendants  in  this  action. 

In  this  state,  under  our  statute,  issue  by  the  wife  is 
not  necessary  to  complete  the  right  to  an  estate  by 
curtesy.  But  the  husband's  rights  during  coverture 
to  the  use,  care,  or  control  of  his  wife's  separate  estate 
have  entirely  ceased  to  exist.  She  may  exercise  the 
same  control  over  her  estate  after  as  before  marriage ; 
and  she  may,  by  a  conveyance  of  her  estate,  entirely 
defeat  his  right  to  an  estate  by  curtesy.  So  if  she 
lease  her  estate  or  any  portion  of  it,  his  right  to  an  es- 
tate by  the  curtesy  in  the  portion  leased  is  suspended 
during  the  existence  of  the  lease,  and  he  takes  her  es- 
tate subject  to  the  contracts  which  she  has  made  during 
her  life-time  in 'relation  to  the  same.  WTiere,  how- 
ever^  she  dies  without  having  made  any  disposition  of 
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her  property  during  her  life-time,  the  rights  of  her 
husband  to  an  estate  by  the  curtesy  are  not  affected 
by  the  statute.  But  as  the  wife  had  leased  the  premises 
in  question  for  a  term  of  years  the  right  of  the  husband 
to  the  possession  thereof  remained  in  abeyance  during 
that  time.  And  as  the  plaintiff  claims  the  legal  estate 
of  the  husband,  under  the  sale  upon  execution,  con- 
firmation thereof,  and  deed,  he  takes  no  greater  rights 
than  those  possessed  by  the  husband,  and  is  not  enti- 
tled to  the  possession  of  the  premises  until  after  the 
expiration  of  the  lease.  The  judgment  of  the  district 
court  is  therefore  affirmed. 

Judgment  affirmbb. 


Charlbs  Wikeland,  appbllant,  y.  Andrew  Cochran, 

APPELLEE. 


Fraotice:  trial  tbbm  or  ooubt.  A  catue  was  tried  at  the  No- 
vember, 1877|  term  of  the  district  court,  and  taken  under  ad- 
visement, and  a  final  decree  rendered  at  the  March,  1877,  term 
of  said  court,  and  the  bill  of  exceptions  was  signed  on  the 
fourth  day  of  May  thereafter;  Heldj  on  a  motion  to  quash  the 
bill  of  exceptions,  that  the  trial  term  continued  until  a  decision 
was  rendered. 

Motion  to  quash  bill  of  exceptions^  and  dismiss  the 
cause. 

J.  H.  Broody  and  W.  T.  BogerSy  for  the  motion. 

E.  W.  Thomas  and  T.  L.  Shicky  contra. 

Maxwell,  Ch.  J. 


This  is  an  appeal  from  a  decree  of  the  district  court 
of  Kemaha  county.    The  cause  was  tried  at  the  Ko- 
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vember,  1877,  term  of  said  court,  and  taken  under  ad- 
visement, and  a  final  decree  rendered  at  tlie  March, 
1878,  term,  and  the  bill  of  exceptions  was  signed  on 
the  fourth  day  of  May,  1878.  The  appellees  now  move 
to  quash  the  bill  of  exceptions  because  not  reduced  to 
writing  and  signed  during  the  term  at  which  the  trial 
was  had,  or  within  forty  days  thereafter. 

In  actions  at  law,  where  a  trial  is  had  and  a  verdict 
rendered  in  the  case,  it  has  been  held  that  exceptions 
must  be  reduced  to  writing  and  signed  during  the 
term  at  which  the  trial  is  had,  even  though  a  motion 
for  a  new  trial  be  made  and  continued  to  the  next 
term.  The  reason  is,  that  there  is  a  finding 'in  the 
case,  and  the  party  objecting  to  that  finding  must  take 
the  necessary  steps  to  preserve  his  exceptions  in  case 
the  motion  for  a  new  trial  is  overruled.  But  these  rea- 
sons do  not  apply  in  cases  where  no  decision  is  made 
at  the  term  at  which  the  trial  was  had.  In  such  case 
the  trial  may  be  said  to  continue  until  a  decision  is 
rendered.  And  a  party  ought  not  to  be  subjected  to 
the  expense  of  reducing  his  exceptions  to  writing,  and 
having  them  signed  by  the  judge,  until  a  decision  is 
made  by  verdict  or  the  finding  of  the  court,  as  other- 
wise it  might  subject  him  to  needless  expense.  The 
bill  having  been  properly  signed,  the  motion  to  quash 
is  overruled. 


Motion  overruled. 


36 
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ag  ^     Matthewson  T.  Patrick,  plaintiff  in  brbor,  v.  David 

W.  Leach,  defendant  in  brbob. 


1.  Warranty,    To  constitute  a  warranty,  It  is  not  necessary  that 

the  word  "warrant"  should  be  used.  It  is  sufficient  if  the 
language  used  by  the  vendor  amounts  to  an  undertaking  that 
the  goods  were  as  represented. 

2.  .  A  mere  expression  of  opinion  or  belief,  a  bare  affirma- 
tion, not  intended  or  understood  as  a  representation  of  the  qual- 
ity or  character  of  goods,  does  not  amount  to  a  warranty. 

8.  Fraud :  damages.  In  an  action  for  damages  on  the  ground 
of  fraud,  the  degree  of  proof  required  to  establish  the  fraud  is 
merely  a  clear  preponderance  of  the  evidence. 

4  Warranty:  fraud  :  damages.  In  an  action  for  damages  on 
the  grounds  of  warranty  and  fraud  the  Jury  returned  a  verdict 
for  $18,828.43  for  the  plaintiff.  The  testimony  being  all  before 
the  court,  and  it  being  clear  that  the  plaintiff  was  entitled  to 
recover,  but  that  the  damages  were  excessive,  thereupon  the 
court,  upon  a  caref\il  computation,  found  there  was  due  the 
plaintiff  the  sum  of  $2,600.  The.  judgment  was  thereupon 
affirmed  upon  condition  that  the  plaintiff  remit  from  the  judg- 
ment the  sum  of  $6,828.48,  otherwise  that  the  judgment  be 
reversed. 

Error  from  the  district  court  for  Douglas  county. 
The  opinion  states  the  case. 

George  W,  Doane  and  J.  M.  Wookoorthj  for  plaintiff 
in  error. 

1.  To  direct  a  jury  simply  that  "  any  distinct  asser- 
tion or  affirmation  of  quality  intended  to  cause  the  sale 
and  operative  thereto,  implies  a  warranty,"  without 
more  definite  explanation  of  the  nature  of  the  assertion 
or  affirmation,  is  too  broad.  And  the  mischief  was 
not  counteracted  by  the  previous  general  statement  on 
the  point  of  "  naked  praise."  Sart  v.  Wright^  17  Wend., 
267.  Salisbury  v.  Stainer^  19  lb.,  169.  Byrm  v.  Jansen^ 
50  Cal.,  624.    Jacksonv.  WiihereU^  7  S. &  R.,  480.    Mc- 
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Foarlan  v.  Neumum^  9  Watts,  56.  Tewkesbury  v.  Bennett^ 
81  Iowa,  88.  Hopkins  v.  Tanqueray,  15  0.  B.,  180. 
Hyatt  V.  Boyle,  5  Gill.  &  J.,  110. 

2.  So,  too,  the  proof  failed  to  estabKsh  a  warranty, 
because,  although  there  may  have  been  assertions  and 
affirmations  of  quality,  made  with  the  intention  of  in- 
ducing the  sale  and  operative  thereto,  it  did  not  appear 
that  Leach  understood  the  language  used  as  a  warranty 
and  relied  upon  it  as  such.  Whether  he  did  or  not 
was  a.  question  which  should  have  been  submitted  to 
the  jury,  but  which  was  by  the  force  of  the  instructions 
withdrawn  from  their  consideration.  There  is  a  wide 
difference  between  a  representation,  however  positive, 
made  with  the  intention  of  and  operative  in  inducing 
the  sale,  and  a  statement  upon  which  entire  reliance  is 
placed,  which  alone  constitutes  a  warranty.  Oneida 
Manufaclwring  Society  v.  Laiorencey  4  Cow.,  440.  Haw- 
kins V.  PembertoTij  57  N.  T.,  198.  Baker  v.  Henderson, 
24  Wis.,  509.  Mider  v.  ScoU,  11  111.,  85.  Humphreys 
V.  Gymline,  8  Blackf.,  516.  House  v.  Fort,  4  lb.,  298. 
McGrew  v.  Forsythe,  81  Iowa,  179. 

8.  The  proof  showed  incontestably  that  Patrick 
offered  Leach  the  fullest  opportunity  to  examine  the 
goods,  and  charged  him  to  act  upon  his  own  judgment 
The  charge  ignored  that  element  of  the  case,  and  was, 
for  that  reason,  erroneous.  Hargous  v.  Stone,  5  N.  T., 
78.  Wkittaker  v.  Eastwick,  75  Pa.  St.,  228.  Oamochan 
V.  Gould,  1  Bailey,  179.   Wood  v.  Ashe,  1  Strob.,  407. 

4.  The  charge  on  the  subject  of  fraud  was  errone- 
ous. The  charge  did  not  properly  direct  the  jury  in 
respect  of  that  license  which  the  law  allows  to  a  seller 
in  commending  his  property  and  thereby  inducing  the 
sale.  This  was  the  more  prejudicial  because  in  the 
instructions  on  the  other  branch  of  the  case  this  had, 
to  a  degree — ^although  to  an  insufficient  degree — been 
done;  and  also,  and  especially,  because,  without  sub- 
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mitting  to  the  jury  the  question  of  the  nature  of  the 
commendations,  it  attributed  to  some  expressions  an 
•  effect  which  was  not  justified  by  the  law.  Davis  v. 
Meeker y  5  Johns,  354.  Pickard  v.  McGorrmckj  11  Mich., 
78.  Bishop  V.  Small,  68  Me.,  12.  Frensel  v.  MUer,  37 
Ind.,  1.  Marsh  v.  Falker,  40  K  T.,  562.  Hubbel  v. 
MeigSy  55  lb.,  480.  Hargous  v.  Stone,  6  lb.,  73.  An- 
drews V.  Stone,  6  Cow.,  354. 

J.  C.  Cowia  and  John  D.  Howe,  for  defendant  in 
error. 

I.  Upon  the  subject  of  warranty  we  submit  the  fol- 
lowing points  and  authorities : 

1.  It  is  enough  if  the  words  actually  used  import  an 
undertaking  on  the  part  of  the  owner  that  the  chattel 
is  what  it  is  represented  to  be ;  or  equivalent  to  such 
undertaking.  1  Parsons  Cont.,  580.  Osgood  v.  Lewis, 
2  Harr.  &  G.,  495.  HUman  v.  Wilcox,  30  Me.,  170. 
Otto  V.  Alderson,  10  Sm.  &  M.,  476.  McGreggor  v.  Perm., 
9  Terg,  74.  Beats  v.  Omstead,  24  Vt,  115.  Chandler 
V.  Lopers,  1  Sm.  Lead.  C,  76.  Such  effect  is  to  be 
given  to  the  language  of  a  warranty,  or  representation, 
as  the  parties  would  fairly  understand  it  to  mean,  not 
on  the  secret  intention  of  the  vendor.  Smith  v.  Justice, 
13  Wis.,  600.  Wilbur  v.  Cartwright,  44  Barb.,  536. 
WiUard  v.  Merritt,  75  Barb.,  295.  Hahn  v.  DooUUle,  18 
Wis.,  196. 

2.  Even  the  party  might  not  have  supposed  that  he 
was  making  a  warranty ,  but  intended  to  make  an  asser- 
tion, or  affirmation,  which  the  other  should  receive  as 
a  fact;  or  intended  to  utter  what  was  equivalent  to  a 
promise,  and  not  to  express  an  opinion  or  belief  about 
the  matter;  such  assertion  or  affirmation,  or  promise, 
that  the  fact  existed,  amounts  to  a  warranty  as  to  that 
fact.     Morrill  v.  Wallace,  9  N.  H.,  115,  and  numerous 
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citations.  Senshaw  v.  Bobbins^  9  Mete,  88.  JBandaU 
V.  Thornton^  43  Me.,  226.  Lamene  v.  Gregg ^  1  Met 
(Ky.),  446.  Warren  v.  Van  Pelt,  43  E.  D.  Smith,  205. 
.  n.  On  the  subject  of  fraudulent  representations, 
we  submit  the  following  memoranda  and  citations: 

1.  Such  representations  may  be  by  acts,  or  deeds, . 
.or  by  artifices  to  mislead;  or  even  a  nod,  or  a  wink,  or ' 
a  shake  of  the  head,  or  a  smile.  The  defects  in  ar- 
ticles must  not  be  concealed  by  artifice,  or  by  throwing 
the  purchaser  off  his  guard.  Kerr  on  Fraud,  etc.,  92 
and  note  81,  98.  1  Parsons  on  Contracts,  678,  680, 
462,  464.  Walters  v.  Morgan,  3  D.  P.  &  J.,  727.  Hough 
V.  Richardson,  8  Story,  690,  732.  Clark  v.  Tennant,  6 
Neb.,  552. 

2.  The  man  who  has  by  misrepresentation  misled 
another  "  cannot  be  heard  to  say  that  he  might  have 
known  the  truth  by  proper  inquiry,  but  must,  in  order 
to  rely  on  the  defense  that  he  Jcnew  the  representation 
to  be  untrue,  be  able  to  establish  the  fact  upon  incon- 
testible  evidence  and  beyond  the  possibility  of  a  doubt." 
Boyce  v.  Gnmdy,  3  Pet,  210.  Toung  v.  Harris,  2  Ala., 
108.  Conner sviUe  v.  Wadligh,  7  Blackf.,  102.  Ander- 
son V.  Burnett,  5  How.,  165.    Kerr  on  Fraud,  79. 

Maxwell,  Ch.  J. 

On  the  twenty-^ixth  day  of  February,  1875,  David 
W.  Leach  filed  a  petition  in  the  district  court  of  Doug- ' 
las  county,  against  Matthewson  T.  Patrick,  wherein  he 
alleges  that  on  the  eighteenth  day  of  December,  1872, 
Patrick  sold  to  him  a  large  stock  of  hardware  which 
was  stored  in  a  building  in  the  city  of  Omaha ;  -that 
Patrick  presented  to  him  an  inventory  of  said  goods 
and  represented  to  him  that  they  were  first-class  goods, 
and  of  the  best  quality,  and  that  the  stock  was  selected 
by  an  expert,  employed  by  himself  for  that  purpose, 
out  of  a  stock  in  New  York  City,  of  $200,000 ;  that 
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the  stock  was  selected  for  the  purpose  of  establishing 
in  Omaha  a  general  hardware  business — ^wholesale  and 
retail;  and  that  the  prices  affixed  to  said  goods  in  said 
inventory  were  the  lowest  wholesale  market  prices  in 
the  city  of  New  York;  that  he  represented  to  him  that 
he  paid  said  expert  for  making  said  selection  2^  per 
cent  of  the  amount  of  the  purchase,  amounting  to 
$656.75;  that  he  paid  $144  for  packing,  $150  for  cart- 
age, $250  for  boxes  and  casks,  and  $1,460  freight;  that 
Patrick  took  him  to  the  building  where  the  goods  were 
stored  and  showed  him  a  large  number  of  boxes  and 
casks  which  he  stated  to  him  contained  the  goods  in 
question;  that  the  boxes  and  casks,  with  one  exception, 
were  closed  up  and  had  the  appearance  of  being  new, 
and  newly  packed ;  that  defendant  stated  to  him  that 
he  would  not  open  them,  as  he  had  another  trade  in 
view  in  case  he  and  the  plaintiff  failed  to  agree  on 
terms,  but  that  the  goods  were  as  he  had  represented 
them  to  be,  and  he  guaranteed  and  warranted  the  goods 
to  be  as  represented;  that  the  plaintiff  was  not  acquaint- 
ed with  the  hardware  business,  but,  relying  entirely 
upon  the  representations  of  the  defendant  and  upon 
his  guaranty  and  warranty,  and  upon  the  inventory, 
and  without  making  any  inspection  for  himself,  he 
purchased  the  stock  of  goods  described  in  the  inventory, 
and  paid  the  defendant  therefor  as  follows : 

Sum  total  of  inventory $26,232.75 

E.  M.  Allen,  hardware  expert 656.75 

6  packers,  8  days,  at  $3  per  day 144.00 

50  cart  loads 150.00 

Boxes  and  casks 250.00 

Freight 1,460.00 

$28,893.50 

Less  the  sum  of  $420  for  goods  withheld  by  Patrick. 
The  plaintiff  also  alleges  that  the  representations  made 
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to  him  by  the  *  defendant  were  false  and  fraudulent; 
that  said  goods  were  not  first-class  goods,  but  were  of 
a  very  inferior  and  worthless  quality,  all  of  which  the 
defendant  well  knew  at  the  time  he  made  the  repre- 
sentations aforesaid,  and  that  said  representations  were 
so  made  for  the  purpose  of  cheating  and  defrauding 
the  plaintiff;  that  the  entire  stock  of  said  godds  was 
'  not  reasonably  worth  more  than  (8,000;  the  plaintiff 
therefore  asks  judgment  for  the  sum  of  (26,000  and 
interest. 

The  defendant  in  his  answer  admits  the  purchase  by 
the  plaintiff  of  the  goods  in  question,  admits  that  the 
goods  were  not  first-class  goods,  admits  the  nominal  pay- 
ment of  the  sum  of  (22,345,  but  specifically  denies  all 
the  other  allegations  of  the  petition.  The  defendant 
alleges  that  the  stock  was  sold  nominally  at  a  very  high 
price,  and  was  paid  for  in  land  at  a  nominal  valuation 
of  (22,845,  but  which  was  in  fact  worth  but  (12,775, 

and  the  plaintiff's  notes  for  ( ,  the  plaintiff'  being 

insolvent.  The  defendant  also  pleads  a  settlement  of 
all  matters  in  difference  between  the  plaintiff  and  de- 
fendant, on  the  seventh  day  of  April,  1875,  and  the 
payment  to  plaintiff  of  the  sum  of  (1,750.  The  de- 
fendant also  pleads  as  a  counter  claim  the  payment  of 
various  sums  amounting  to  (1,009.24. 

The  defendant  by  leave  of  court  also  filed  a  supple- 
mental answer  claiming  the  further  sum  of  (1,331  as 
set-off.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
(18,323.43.  The  defendant  filed  a  motion  for  a  new 
trial,  assigning  as  grounds  therefor, 

First     The  admission  of  incompetent  testimony. 

Second.     Exclusion  of  competent  testimony. 

Third.     Erroneous  instructions. 

Fourth.  Refusal  of  the  court  to  give  certain  instruc- 
tions. 
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-  Fifth.    The  verdict  was  a^nst  the  law  and  the 
instructions  of  the  court 

^th.  The  verdict  was  not  sustained  by  the  evi- 
dence. 

Seventh.  The  verdict  was  for  an  excessive  sum,  and 
rendered  under  the  influence  of  prejudice. 

The  motion  for  a  new  trial  was  overruled,  and  a 
judgment  rendered  on  the  verdict.  The  defendant 
brings  the  cause  into  this  court  by  petition  in  error. 

The  principal  errors  relied  upon  by  the  plaintiff  in 
error  are,  that  the  proof  fails  to  establish  a  warranty, 
and  that  the  court  erred  in  its  instructions  upon  the 
questions  of  warranty  and  fraud,  and  that  the  dama- 
ges are  excessive. 

The  court  instructed  the  jury  that  "  any  distinct  as- 
sertion or  affirmation  of  quality  made  by  Mr.  Patrick 
during  the  negotiations,  intended  to  cause  the  sale  of 
goods  to  Mr.  Leach,  and  which  waa  operative  in  carry- 
ing it  out,  will  be  regarded  as  implying  or  constitu- 
ting a  warranty.  The  word  warrant  need  not  be  used. 
It  is  sufficient  if  the  language  used  by  Mr.  Patrick 
amounted  to  an  undertaking  that  the  goods  were  as 
represented." 

The  plaintiff,  while  admitting  that  *the  principle 
enunciated  in  the  instruction  is  correct,  claims  that  it 
was  inapplicable  to  the  facts  in  the  case,  and  did  not 
submit  the  true  question  to  the  jury.  The  objection  is 
evidently  predicated  on  the  theory  that  there  was  no 
warranty  of  the  goods  in  question.  This  was  a  ques- 
tion for  the  jury  under  the  testimony,  and  the  court 
had  previously  instructed  the  jury  that:  "If  there  was 
no  warranty  nor  fraud,  then  the ,  plaintiff,  no  matter 
how  unfortunate  his  speculations  may  have  turned  out 
to  be,  cannot  expect  to  be  indemnified  by  the  action  of 
the  jury."  The  court  also  instructed  the  jury,  that: 
"What  the  law  calls  naked  praise,  or  simple  commend- 
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ation,  a  mere  expression  of  opinion  or  belief,  a  bare  af- 
firmation not  intended  or  und6r8too4  as  a  warranty 
as  to  the  quality  or  character  of  the  goods,  or  what 
could  be  done  with  them,  or  where  there  was  a  market 
for  them,  or  their  value,  does  not  amount  to  a  war- 
ranty. The  question  to  be  answered  in  determining 
whether  any  particular  representation  was  a  warranty, 
or  a  mere  expression  of  opinion  or  belief  is,  What 
was  the  understanding  or  intention  of  the  parties? 
And  it  is  alone  for  you  to  determine  whether  tte  lan- 
guage which  you  shall  find  from  the  evidence  to  have 
been  used  in  the  case  was  intended  by  the  parties  to 
have  the  effect  of  warranty,  or  to  be  merely  the  ex-  ' 
pression  of  an  opinion." 

These  instructions  were  applicable  to  the  testimony, 
and  we  think  state  the  law  correctly.  Little  v.  Wood- 
worthy  arUe  p.  281.  It  is  unnecessary  to  review  the  in- 
structions as  to  fraud  in  detail.  .  The  rule  laid  down  in 
Clark  V.  Tennanty  6  Neb.,  549,  we  regard  as  a  correct 
statement  of  the  law,  it  being  held  that  in  order  to 
avoid  a  sale  on  the  ground  of  fraudulent  misrepresen- 
tations, they  must  be  of  matter  material  to  the  con- 
tract, and  by  which  the  purchaser  was  misled  and  de- 
,  ceived,  and  but  for  which  the  contract  would  not  have 
been  made.  The  instructions  in  this  case  on  the  ques- 
tion of  fraud  do  not  violate  this  rule.  There  is  there- 
fore no  error  in  the  instructions. 

The  attomeyi|  for  Patrick  requested  the  court  to  in- 
struct the  jury  that  they  "will  not  be  justified  in 
finding  that  Patrick  was  guilty  of  fraud,  unless  the 
evidence  on  that  subject  shall  satisfy  their  minds  thor- 
oughly. Evidence  which  might  satisfy  them  in  any 
ordinary  action  of  debt  is  not  sufficient.  But  the  evi- 
dence which  produces  in  the  minds  of  the  jury  a  clear, 
distinct,  and  positive  conviction,  in  which  they  rest  in 
confidence  that  they  are  right,  will  alone  be  sufficient 
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to  justify  the  jury  in  finding  Patrick  guilty  of  the  al- 
leged frauds,"  which  instruction  the  court  refused  to 
give,  to  which  the  plaintiff  excepted. 

The  instruction  is  exceedingly  vague  and  calculated 
to  mislead  the  jury,  and  was  properly  refused.  The 
rule  is  well  settled  that  fraud  is  never  presumed,  but 
must  be  clearly  proved.  But  the  degree  of  proof  re- 
quired in  an  action  for  damages  is  merely  a  clear  pre- 
ponderance of  the  testimony  establishing  the  fraud. 
In  a  civil  action  the  law  does  not  require  the  jury  to 
be  satisfied  beyond  a  reasonable  doubt,  as  in  criminal 
cases.  The  court  therefore  did  not  err  in  its  refusal  to 
give  the  instruction. 

It  is  claimed  that  the  court  erred  in  refusing  to  ex- 
clude the  testimony  relating  to  Morrow  from  the  jury. 
This  testimony  was  properly  submitted  to  the  jury  to 
be  given  such  weight  as  they  deemed  it  entitled  to.  If 
Morrow  was  merely  acting  as  a  "decoy"  in  the  inter- 
est of  the  plaintiff,  and  with  his  knowledge,  to  induce 
Leach  to  purchase  the  goods  in  question,  under  the 
pretense  that  he  might  be  a  competitor,  or  at  least  a 
purchaser,  it  was  proper  testimony  to  submit  to  the 
jury,  as  tending  to  establish  the  charge  of  fraud.  The 
datiiages  awarded  by  the  jury,  however,  are  clearly  ex- 
cessive. It  is  clear  that  the  goods  were  sold  at  a  very 
high  price  and  were  paid  for  in  property  at  an  estimar 
ted  value  far  above  its  real  cash  value,  but  as  it  is  clear 
from  the  testimony  that  the  plaintiff  in  the  court  below 
is  entitled  to  recover  in  the  action,  we  have  carefully 
considered  the  testimony  in  the  case,  which  is  too  vol- 
uminous to  be  embodied  in  this  decision,  and  find  that 
there  was  due  from  Patrick  to  Leach  at  the  time  of  the 
trial  of  the  action  the  sum  of  twelve  thousand  five 
hundred  dollars.  The  defendant  Leach,  therefore, 
has  leave  to  remit  from  the  judgment,  the  sum  of 
five  thousand  eight  hundred  and  twenty-three  dollars 
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and  forty-three  cents,  within  thirty  days  from  the  ninth 
day  of  Aprily  1879,  and  upon  condition  that  said  re- 
mittitur is  filed  as  above  provided,  the  judgment  of  the 
district  court  is  affirmed.  In  case  of  the  failure  of  the 
defendant  to  remit  from  the  judgment  the  sum  speci- 
fied ahove  within  the  time  designated,  the  judgment 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Judgment  accordingly. 

On  the  fifth  day  of  May,  1879,  the  attorneys  for 
Leach  filed  a  remittitur  for  the  sum  of  $5,823.43,  and 
thereupon  a  mandate  was  issued  to  the  court  below  to 
carry  the  judgment  into  effect. 
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ACOEPTANOB. 

See  NxooTiABLx  Ikstbumxhts. 

ACTION. 

1*  Loan  of  Pablio  Money.  An  unauthorized  or  unratified 
loan  or  deposit  of  public  money  conBtitutes  no  oauBe  of  a(y 
tion  in  the  name  of  the  state.    State  v,  Knm 68 

2.  Trespass  vi  et  Armis.  In  a  civil  action  in  the  nature  of 
trespoBa  vi  et  armia  for  an  assault  and  battery,  an  amount 
of  damages  equal  to  the  AiU  compensation  of  the  plaintiff 
for  the  injury  sustained  by  him  cannot  be  inoreased  by  the 
addition  of  a  fine  for  the  punishment  of  the  defendant. 
Boyerv.  Barr  68 

8.  Subscriptions.  Where  a  corporation  or  person  to  whom 
a  subscription  runs  has  incurred  obligations  on  the  faith  of 
such  subscription,  and  has  complied  with  the  conditions  on 
which  it  was  made,  the  same  may  be  enforced  by  suit.  Fre^ 
mont  Ferry  and  Bridge  Cb.  v.  Fuhrman 99 

4.  Upon  Written  Instruments.  In  bringing  an  action  upon 
a  deed  or  other  instrument,  consisting  of  several  distinct 
parts,  the  plaintiff  is  required  to  set  out  in  his  petition  only 
so  much  of  the  instrument  as  is  necessary  to  show  his  right 
of  action.  He  should,  however,  attach  a  copy  of  the  in- 
struments sued  on  to  his  petition,  and  if  none  be  attached 
he  may  be  compelled  to  do  so.    Dorrington  «.  Meyer 211 

6.  Action  Against  State.  No  action  can  be  maintained  on 
claims  against  the  state  which  have  not  been  presented  to 
the  auditor  for  adjustment  Staie  v.  Lanetuter  County  Bank  218 
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542  -  INDEX 

assent  of  the  attorney  general  to  a  judgment  thereon  will 
notaidthe  judgment.    U 218 

7.  iDJunction  Bond.  The  ground  of  the  injunction  can- 
not be  inquired  into  in  a  suit  upon  the  injunction  bond. 
The  court  in  which  the  injunction  suit  is  tried  must  deter- 
mine whether  the  injunction  was  properly  or  improperly 
issued,  and  after  such  determination  by  a  final  disposition 
of  the  case,  and  not  before,  does  an  action  lie  <hi  the  bond. 
Bemm  v,  QanneU 286 

See  Limitation  of  Actions.    Mobtgagk,  1,  7, 8.     Plxadino,  1L 

Taxes,  4,  6,  7. 

ADMINISTRATORS. 
See  Decedents. 

AFFIDAVITS.      ' 

4.  Affidavits  in  support  of,  or  in  opposition  to,  any  proceed- 
ing in  the  district  court,  must  be  embodied  in  the  bill  of  ex- 
ceptions before  the  same  will  be  considered  in  the  supreme 
court.     Credit  Fonder  of  America  v,  Rogers 86 

2,  Mandamus*  Omissions  in  an  alternative  writ  cannot  be 
supplied  by  a  reference  to  the  affidavit  upon  which  the 
writ  issued.    StaUj  ew  rel,,  v.  School  District 92 

AGENT. 
See  Insubancx.    Fbutoipal  ajtd  Aqxht.    Fabtkbbship,  8. 

AGREEMENTS. 

1.  Personal  Property.  A  verbal  agreement  to  give  and  ac- 
cept security  upon  personal  property  is  valid  between  the 
parties,  although  of  no  validity  as  against  creditors  and 
subsequent  purchasers  in  good  faith.    Oonchman  v.  Wright      1 

See  GOKTBAGTS.   MOBTGAGB,  8. 

AMENDMENTS. 
See  Pleading,  8. 
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ANSWER. 
See  Plkadutq,  8,  4,  7,  8,  11.    PbacticSi  28, 229|  80,  81,  82. 

APPEAL. 

1'  Judgments  of  Justices  of  the  Peace;  riLiNo  trak- 
BOBiPT  IN  APPELLATE  couBT.  The  judgment  in  question 
was  rendered  by  a  justice  of  the  peace  on  the  14th  of 
April,  1877.  The  statute  in  force  at  that  time  regulating 
appeals  in  such  cases  required  the  transcript  from  the  jus- 
tice's docket  to  be  filed  in  the  appellate  court  by  the  second 
day  of  the  next  succeeding  term.  [Gen.  Stat.,  686].  Be- 
fore the  transcript  was  filed,  and  on  the  first  day  of  June 
following,  the  act  approved  February  19th,  1877,  entitled 
"An  act  to  amend  section  one  thousand  and  eight,  etc.,  of 
the  code  of  civil  procedure,"  took  effect,  by  which  the 
transcript  was  required  to  be  filed  within  thirty  days  from 
the  rendition  of  the  judgment.  Heldf  that  this  statute  was 
inapplicable  to  the  appeal  in  question,  and  that  it  was 
properly  perfected  under  the  law  as  it  stood  when  the  judg- 
ment was  rendered.  Held  further,  that  even  if  this  act 
were  applicable,  still  as  section  1011  of  the  code  had  not 
been  changed,  a  failure  to  file  the  transcript,  unless  con- 
tinued beyond  the  second  day  of  the  next  succeeding  term, 
could  not  prejudice  an  appeal  otherwise  regularly  taken. 

Roesinkv.  Barnett 140 

See  also  Afone^  V.  TerwiUiger 860 

2.  Motion  to  Dismiss.  On  a  mere  motion  to  dismiss  an 
appeal,  the  court  will  not  examine  the  record  to  see  whether 
it  contains  all  the  proceedings  of  the  court  below.  If,  how- 
ever, on  the  submission  of  the  cause,  the  court  finds  the 
record  so  defective  that  the  questions  presented  cannot  be 
reviewed,  it  will  make  such  order  in  the  premises  as  may 
be  just  and  proper.    State  Bank  v,  Oreen 297 

8.  Appeal  to  Supreme  Court.  The  right  to  appeal  in 
equity  cases  is  regulated  entirely  by  statute.  No  notice  is 
necessary  by  the  appellant  on  taking  the  appeal  other  than 
that  derived  firom  filing  the  supersedeas  bond.  The  appellant 
has  six  months  from  the  date  of  the  rendition  of  the  judg- 
ment, order,  or  decree,  in  which  to  file  the  transcript  in  the 
supreme  court.    Id 297 

4.  Undertaking.  By  section  1007  of  the  code  of  civil  pro- 
cedure, the  undertaking  required,  in  case  of  an  appeal  from 
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the  judgment  of  a  justice  of  the  peace  to  the  diitrict  court, 
must  be  given  within  ten  days  from  the  rendition  of  the 
judgment,  and  this  time  is  to  be  computed  according  to  the 
rule  of  section  895  of  the  same  code,  which  excludes  the 
first  day  and  includes  the  last ;  and  if  the  last  day  falls  on 
Sunday,  that  is  to  be  excluded  also.  In  other  words,  if  the 
tenth  day  falls  on  Sunday,  the  undertaking  may  be  filed  on 
the  next  succeeding  Monday.    Monell  o.  Tervnlliger 860 

See  Counties,  6.    Garnishmxkt,  2.    Judicial  Sali,  4.   Praotiob 

IN  SUPBEME  COUBT,  8,  9.     PRACTICE,  42,  48,  44,  46. 

APPBARANCB. 
See  Practice,  16,  17,    Bbplktiv,  1. 

APPRAISEMENT. 
See  Judicial  Sale,  1,  2,  8,  7,  8. 

ASSAULT  AND  BATTERY. 
See  Action,  2. 

ASSESSMENT. 

* 

See  Taxes,  15,  16,  18. 
,  ATTACHMENT. 

* 

See  Garnishment. 

ATTORNEY  GENERAL. 

1.  Action  against  State.  No  action  can  be  maintained  on 
claims  against  the  state  which  have  not  been  presented  to 
the  auditor  for  adjustment.     State  v.  Lancaster  County  Bank  218 


AUTHORITY  OF  ATTORNEY  GENERAL.      Where  the 


petition  fails  to  state  a  cause  of  action  against  the  state,  the 
assent  of  the  attorney  general  to  a  judgment  thereon  will 
notraid  the  judgment.     Id 218 
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ATTORNEYS. 

1-  FromiBSory  Note:  attobnxt'b  fbb.  A  clause  in  a 
note,  otherwise  negotiable,  stipulating  for  the  payment  of  an 
^'  attorney  'a  fee, ' '  does  not  render  it  non-negotiable.    Heard 

V,  Dubuque  County  Bank 10 

Kemp  V.  Klaus *.    24 

2.  Allowance  of  Attorney  Fees.  No  attorney  fees  can 
be  allowed  except  in  cases  where  a  judgment  has  been  re- 
covered, and  only  in  oases  where  the  instrument  upon 
which  the  action  is  brought  in  express  terms  provides  for 
their  allowance.  And  in  no  case  can  such  fee  be  recovered 
unless  it  is  allowed  by  the  court.    Hosa  v.  Doggett ,....    48 

8.    :    USURY.     In  the  year  1876  judgments  to  the  amount 

of  about  $1,600  were  recovered  against  B.,  who  filed  stay  of 
execution.  Upon  the  expiration  of  the  stay,  B.  obtained 
an  extension  of  the  time  of  payment  from  June  until  Sep- 
tember, upon  paying  the  plaintiff's  attorney,  with  the 
plaintiff's  assent,  $140  as  an  attorney's  fee,  in  addition  to 
10  per  cent  interest.  Upon  a  petition  for  an  injunction 
being  filed,  it  was  held  that  the  fee  paid  to  the  plaintitTs 
attorney  was  usurious  and  must  be  applied  pro  tanto  upon 
the  judgments.    Id 48 

4.  Practice :  limiting  the  timb  of  counsel  in  abqumbnt. 
If  the  court  limit  counsel  in  the  time  to  be  occupied  in  ar- 
gument, and  no  pbjection  is  made  to  the  order  at  the  time, 

« 

and  before  the  case  is  finally  submitted  to  the  jtiry,  it  is  too 
late  afterwards  to  complain.     Oropsey  v.  Averill 162 

■ 

6.    Misconduct  of  Counsel.    See  Cropaeyv.  AveriU 152 

6.  Waiver.  While  a  supersedeas  bond  for  an  appeal  duly  ap- 
proved was  on  file  in  the  district  court,  the  appellee's  at- 
torney requested  the  clerk  to  issue  execution  on  the  judg- 
ment, to  which  request  the  appellant's  attorneys  signed  the 
following  waiver:  "We  hereby  consent  to  the  above  re- 
quest being  complied  with  by  the  clerk  of  said  court. "  Held^ 
that  their  general  employment  as  attorneys  gave  them  no 
authority  to  sign  such  waiver,  and  the  burden  of  proof  was 
on  them  to  show  they  had  special  authority  to  sign  it. 

State  Bankv,  Oreen. 297 

* 

See  Negotiable  Instbuxcents,  1.    Practice,  4,  57.    Practice  ih 

Criminal  Cases,  2. 

37 
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»  BANKS  AND  BANKING. 

1.  School  District  Bonds :    salx.    Where  school  district 

bonds,  entrusted  to  a  bank  for  sale  on  account  of  such  dis- 
trict, are  sold  or  pledged  by  the  bank  on  its  own  account  to 
an  innocent  holder,  for  value,  such  sale  or  pledge  will  bind 
the  district.  Held^  however,  upon  the  facts  in  this  case, 
that  the  defendant  had  acquired  no  property  in  the  bonds, 
either  general  or  special,  and  that  the  school  district  was 
not  estopped  fi'om  bringing  an  action  to  compel  their  sur- 
render.   School  District  v.  State  Bank 168 

2.  Estoppel:    dxclabatiohb  bt  baitk  gashibb.    The  gen- 

eral rule  as  to  estoppel  by  acts  in  pais  is  not  changed  as  to 
the  declarations  of  the  cash'ier  of  a  bank  respecting  the  pay- 
ment of  a  note  held  by  the  bank,  made  to  an  indorser,  and 
on  which  the  cashier  is  also  an  indorser.  As  between  the 
bank  and  the  indorser  to  whom  such  declarations  are  made, 
if  a  loss  has  been  occasioned  thereby  the  former  must  bear 
it.     Grant  V.  Oropaey 205 

8.  Trust  Estate:  bbclabationb  ov  trttstee  qotscskstsqi 
COMPXTBircY  OF.  In  support  of  an  alleged  conveyance  of 
real  estate  by  one  Lincoln  and  wife  "  to  George  P.  Baton, 
as  cashier,  agent,  and  trustee  of  said  ba;ik  and  in  trust  for 
said  bank,"  the  defendants  offere<f  in  evidence  a  deed  from 
said  Lincoln  to  Gkorge  P.  Eaton,  not  as  ** cashier,  agent, 
and  trustee,"  but  in  his  individual  capacity,  and  for  aught 
that  appeared  for  his  own  individual  use  and  benefit  The 
deed  was  admitted  in  evidence  against  objection  by  the 
bank  on  the  ground  of  incompetency.  Held^  error.  Held^ 
alsOf  that  the  oral  declarations  of  Eaton,  made  subsequently 
to  the  conveyance,  were  incompetent  as  evidence  against 
both  Lincoln  and  the  bank  to  establish  the  character  of  the 
alleged  trust.     Merchants  Bank  v,  MeOoniga 245 

8ee  Nbootiablx  Inbtbxtmxnts.    Public  Funds. 

BILL  OP  EXCEPTIONS. 

Bee  ExcxPTiOKS.    Pkactics,  56,  57,  62.    Pbactiob  in  Supbemx 

Court,  8. 

BILLS  AND  NOTES. 
See  Nbootiablx  Ikstbumxnts. 


» 
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BILL  OF  BIGHTS. 
See  Cbimikal  Law,  1. 

BONA  FIDE  PUBCHA8ER. 
Bee  MoBTOAGB,  4. 

■ 

BOKDa 
1.    Authority  of  Counties  and  Preeinots.    Oountlei  «nd 

precincts  have  no  authority  to  issue  bonds  unless  author^ 
ized  to  do  so  by  express  statute.  Dundy  «.  RiehardUon 
Countif 606 

See  CoNSTiTVTiovAL  Law,  4.    Pbactiob,  17,  86,  44.    Bbplitiv. 

SOHOOLB.      ShEBITF. 

BBIDGEa 
See  GoBPOBATiovs. 

CHATTEL  MOBTGAGS. 
See  MoBTQAOB. 

CHATTELS. 
See  Wabbavtt. 

CITIES  OF  SECOND  CLASS. 
See  ComTiTUTXOiTAL  Law,  8.    Liquob  SsLLnro. 

CLAIMS. 
See  CotnrriBS,  6. 

COMMON  CABBIEBS. 

See  Bailboads. 
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CONDITIONS. 

See  Insfbakgs,  1.    Landlord  and  Tenant,  2.    NsaoTiABLB 

Instbuments. 

CONFIRMATION  OP  SALE. 
See  Judicial  Sale,  7. 

OONSIDBHATION. 

m 

See  Negotiable  Instbuments. 

CONSTITUTIONAL  LAW. 

1*  ConBtmotion  of  Constitatioxi.  In  construing  a  section 
of  the  constitution,  effect  must,  if  possible,  be  given  to 
every  portion  of  it.    StaU^  ex  ret  Helmery  v.  McCkmnei 28 

2.  Munioipal  Corporations.  The  constitution  of  a  state 
not  being  a  grant,  but  a  restriction  upon  the  power  of  the 
legislature,  therefore  a  provision  in  the  constitution,  that 
'^  the  legislature  may  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local  improve- 
ments by  special  assessments,  or  by  taxation  of  property 
benefited,''  merely  prescribes  the  rule  of  apportionment  of 
such  special  taxes,  and  does  not  prohibit  the  legislature 
from  conferring  the  power  to  make  local  improvements  by 
.  special  assessments  or  taxation  upon  property  benefited, 
upon  other  municipal  corporations  than  those  designated. 
The  State,  ex  rel,  Abboif  v.  Dodge  OourUy 124 

8.  Bohool  Fond.  The  act  of  the  legislature,  entitled  "  An 
act  to  legalize  the  collecting  or  receiving  and  expending 
moneys  collected  or  received  by  virtue  of  any  levy  made 
by  any  city  of  the  second  class,  or  incorporated  town,  upon 
dram  shops,  liquor  dealers,  or  saloons,  for  a  license  tax,  or 
a  lic^ise  for  the  sale  of  malt,  spirituous,  or  vinous  liquors, 
or  intoxicating  drink,  in  cities  of  the  second  class  or  incor- 
porated towns"  [Laws  1877,  p.  171],  being  repugnant  to 
Sec.  5,  Art.  YIII,  of  the  constitution,  is  void.  Ovty  of 
Hastings  V.  Thome 161 

4.  Special  Legislation :  school  district  bonds.  The  act 
of  February  2,  1875,  entitled  "An  act  authorizing  school 
district  No.  66  of  Bichardson  county  to  issue  bonds  for  the 
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purpose  of  erecting  a  school  buil'dingi  procuring  a  stte 
therefor  I  and  setting  aside  funds  to  pay  the  same''  [Laws 
1876,  p.  281],  being  repugnant  to  Sec.  1,  Art.  VIII,  of  the 
constitution  of  1866,  which  declares  that  'Hhe  legislature 
shall  pass  no  special  act  conferring  corporate  powers,"  is 
void.     Clegg  V,  School  DUMcl 178 

6.  DiBtriet  Judges:  powxb  to  fix  tsbmb  of  court.  The 
power  granted  by  Sec.  26,  Art  XYI,  of  the  constitution,  is 
a  continuing  power,  and  is  not  exhausted  by  user.  Candy 
V.  TheStaU 482 

6.  Bpeoial  Legislation:  bonds.  The  act  approved  Febru- 
ary 14,  1878,  ''to  authorize  Falls  City  precinct  to  issue 
bonds  to  aid  in  the  construction  of  a  court  house  for  Bioh« 
ardson  county,"  is  in  conflict  with  section  one,  Art  Villi 
of  the  constitution  of  1867,  and  bonds  issued  thereunder  are 
void.     Dundy  V.  Richardson  County 608 

See  Taxes,  17. 

CONSTRUCTION  OF  STATUTES. 
See  CouNTixs,  1, 2,  8.    Statutxs,  2. 

CONTRACTS. 

1.  Judicial  Sale :    appbaisemxkt  of  psofxbtt.    Contracts 

are  made  with  reference  to  the  statutory  provisions  con- 
cerning the  appraisement  of  real  property  offered  at  Judi- 
cial sale.    Sessions  V,  Irwin 8 

2.  Fraud.    A  contract  obtained  by  fhiud  is  not  void;  it  Is 

merely  voidable ;  and  the  rights  of  intervening  innocent 
parties  will  be  protected.  Homan  v,  LaboOf  2  Neb.,  291, 
adhered  to.    AtUtman  ^  Taylcr  Co,  v.  Steinan 109 

8.  Batifloation :  xyidsncx.  In  order  to  prove  a  subse- 
quent ratification  of  a  contract  there  must  be  evidence  oi 
previous  knowledge  of  all  the  material  facts  on  the  part 
of  the  party  ratifying ;  when  such  facts  are  shown,  a  sub- 
sequent ratification  is  equivalent  to  original  authority. 
Norton  v.  Thatcher 191 

4.  Bale  of  Goods:  beliyxrt  of  fossbbsiov.  The  seller 
of  a  threshing  machine  resided  and  was  in  Buffalo,  New 
York.    The  machine  was  in  Nebraska,  under  the  care  and 
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eontrol  of  tbe  pnrdiasers,  who  were  his  general  agents  for 
the  sale  of  such  machines.  Held,  That  the  sale  was  com- 
plete as  between  the  parties  to  it  just  as  soon  as  the  seller 
was  notified  by  the  purchasers  of  their  acceptance  of  his 
offer  to  sell,  without  a  formal  delivery  of  possession.  Held 
further^  Th^X  the  sale  being  complete  as  to  the  parties  to  it, 
was  conclusive  as  to  all  others,  unless  shown  to  have  been 
fraudulent.     Uhlv,  Bohison 272 

See  Agrksmxktb.    Pabtnebship. 


CONVERSION. 
See  Nbgotiabls  Ikstbumsntb,  6.    Pbaotigb,  6S. 

CONVBTANOB. 

See  Landlobd  axi>  TxxfAxtT.    Limitatiox  ov  Acrioirs,  ft.    Bbal 

Pbopertt. 

CORPORATIONa 

1«  Bridges:  sitbscbiftiok  tob  xbxctioit  or.  A  bridge 
company  having  the  exclusive,right  to  erect  and  maintain 
a  toll  bridge  across  the  Platte  river,  for  a  distance  of  six 
miles,  near  the  town  of  Fremont,  erected  a  bridge  across  the 
south  channel  of  the  river,  which  was  destroyed  about  the 
sixth  of  March,  1876.  The  eomplmy  then  passed  a  resolu- 
tion that  in  view  of  their  indebtedness,  they  would  not  re- 
build unless  aided  by  subscriptions.  F.  subscribed  f  100. 
Afterwards,  on  the  thirty-first  of  March,  1876,  the  company 
changed  the  location  of  the  bridge  about  one  mile  east  of 
its  former  location,  to  which  F.  did  not  assent.  Held,  that 
the  change  being  made  without  his  assent  he  was  not  liable 
upon  the  subscription.  Fremont  Ferry  and  Bridge  Co.  v, 
Fuhrman 09 


Where  a  corporation  or  person  to  whom 


a  subscription  runs  has  incurred  obligations  on  the  faith  of 
such  subscription,  and  has  complied  with  the  conditions 
on  which  it  was  made,  the  same  may  be  enforced  by  suit. 

ja. 99 

S.    Liabilities  of  Stockholders.    Where  the  president  and  ^ 
a  majority  of  the  board  of  directors  of  a  corporation  fail  to 
make  and  publish  the  notice  required  by  the  statute,  of  all 
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the  existing  debts  of  the  corporation,  the  stockholders  will 
he  jointly  and  seyerally  liable  for  all  debts  contracted  by 
such  corporation,  while  the  officers  are  thus  in  default. 
Smith  4r  Crittenden  v.  Steele 116 


4-  Sights  of  Stockholders.  One  or  more  of  the  stock- 
holders of  a  corporation  may  compel  its  officers,  by  man- 
damus, to  make  and  publish  the  statement  required  by  the 
statute,    id 116 

6l  Liability  for  Acts  of  Servants.  A  corporation  is  lia- 
ble the^ame  as  a  natural  person  for  the  tortious  acts  of  its 
servants  or  agents  in  the  course  of  their  employment.  But 
to  make  a  corporation  liable  for  such  acts  they  must  be 
/Doinmitted  in  the  course  of  the  agent's  employment,  or  con- 
nected with  the  transaction  of  the  business  of  the  corpora- 
tion.    Miller  V.  B,  ^  M.  R.  R.  Co 219 

6.  Pleading :  xvfxct  or  ▲  gsksrjll  denial.  Life  insur- 
ance company,  a  corporation,  brought  an  action  to  fore- 
close a  mortgage  against  A,  making  B,  the  holder  of  a  sub- 
sequent judgment  lien  against  A,  a  defendant.  B  put  in 
an  answer  consisting  of  a  general  denial.  Held,  that  such 
answer  did  not  put  in  issue  the  corporate  character  of  the 
corporation,  or  its  power  to  sue  in  said  court.  National 
Life  Ins.  Co,  v.  Robineon 462 

See  Insurance.  Mttkicipal  Corporations.  Railroads.  Schools. 

1.  Attorney's  Fees  are  in  the  nature  of  costs,  and  should, 

when  allowed,  be  taxed  as  such.     Ro8a  v.  Doggett 61 

2.  A  party  innocently  in  possession  of  property  cannot  be  sub- 

jected to  costs  unless  a  demand  is  made  for  the  property,  but 
where  the  defendant  pleads  property  in  himself,  no  demand 
is  necessary.  Homan  v,  Laboo,  1  Neb.,  210,  adhered  to. 
Aulttnan  j*  Taylor  Co.  v,  Steinan 109 

See  Infancy. 


COUNTIES. 

1.  County  Warrants:  by  whom  to  bb  drawn.  A  county 
clerk  has  no  authority  to  draw  warrants  upon  the  county 
treasury.  Such  warrants  must  be  drawn  by  the  chairman 
of  the  board  of  couttty  commissioners,  be  countersigned  by 
the  county  clerk,  and  be  scaled  with  the  county  seal. 
State,  exrel.  Conger,  v,  Maecuaig 216 
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2.  :  .  Section  one,  of  chapter  two,  Oeneral  Stat- 
utes, to  the  extent  that  it  authorized  county  clerks  to  draw 
warrants  upon  the  county  treasury,  was  repealed  by  impli- 
cation by  the  "  act  concerning  counties  and  county  officers,'' 
passed  February  27,  1878.     Id 216 

8.  County  Clerk:  tax  list  and  dttplicat*.  The  latter 
clause  of  Sec.  8,  of  an  act  entitled  "  An  act  to  amend  sec- 
tions 1,"  etc.,  approved  February  19,  1877,  is  in  these 
words :  "  The  county  clerk  shall  receiye  for  making  out 
the  tax  list  and  duplicate  thereof  the  sum  of  four  cents 
each  for  every  description  of  lots  and  lands,  and  extension 
thereof,  upon  such  tax  list  and  duplicate,  including  footings 
and  recapitulation."  Hdd^  that  the  word  each  as  it  oc- 
curs in  the  said  subdivision  refers  to  the  "  descriptions  of 
lots  and  lands,"  and  not  to  the  "tax-list  and  duplicate 
thereof."    Lambv,  Stanton  County 279 

4.  Oounty  Seat :  Mavdamub.  At  a  special  election  held 
in  the  several  precincts  of  Cass  county  on  the  fourteenth 
day  ef  May,  1878,  for  the  purpose  of  relocating  the  county 
seat  of  said  county,  the  returns  made  to  the  county  clerk 
were  canvassed  by  him  and  two  disinterested  freeholders, 
etc.,  of  said  county,  summoned  by  him  for  that  purpose. 
From  which  canvass  and  the  return  thereof,  filed  in  the 
county  clerk's  office,  it  appears  that  there  were  2,597  votes 
cast  at  said  election,  that  1,061  votes  were  for  Plattsmouth 
(the  present  county  seat),  that  1,688  votes  were  for  places 
other  than  Plattsmouth.  Relation  for  peremptory  man- 
damus against  the  defendants  requiring  them  to  call  a  sec- 
ond election  for  the  relocation  of  said  county  seat  on  the 
ground  that  160  illegal  votes  were  cast  at  said  election  in 
Plattsmouth ;  that  as  all  of  the  votes  cast  in  Plattsmouth 
were  against  relocation,  except  18;  that  deducting  182 
votes  from  all  those  cast  against  relocation  would  leave 
more^han  three-fifths  of  all  the  votes  cast  at  said  election 
in  favor  of  relocation,  and  that  no  one  place  had  received 
a  majority  of  three-fifths.  Held^  1.  That  it  was  not  the 
duty  of  the  board  of  county  commissioners  to  canvass  the 
vote  in  such  cases.  2.  That  no  power  was  given  by  the 
statute  to  the  canvassers  to  reject  or  throw  out  votes  for  the 
reason  that  persons  not  resident  electors  had  voted  at  such 
election.  8.  That  mandamus  would  not  lie  against  the 
county  commissioners,  they  not  being  in  default.  Staie^  ex 
rel,  lUedjV,  Ramsey   286 
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6.  Claims  Against  Oonnty :  appeal.  While  the  com- 
misslonersi  in  pawing  upon  claims  against  the  county,  act 
judicially,  it  is  not  essential  or  even  proper  for  them  to  en- 
ter a  formal  judgment  after  the  manner  of  courts  of  law. 
It  is  sulficient  if  it  appear  that  the  claim  was  duly  pre- 
sented, and  that  it  was  allowed  or  rejected.  Great  formal- 
ity in  this  matter  is  not  required  of  them.  When  the  rec- 
ord of  the.  proceedings  of  the  hoard,  as  kept  hy  the  county 
clerk,  shows  the  proper  presentation  of  the  claim,  and  that 
they  refused  to  grant  it,  this  is  enough  to  authorize  an  ap- 
peal hy  the  claimant  to  the  district  court.  Black  v,  Sauf^ 
dws  Oounty 440 

See  Bonds. 

COUNTY  CLERK. 
See  CoxTNTiBB,  1,  2,  8.    Schools,  1. 

COUNTY  COMMISSIONERS. 
See  CouNTiKS.    Sheriff,  1.    Schools,  1.    Taxes,  2,  5,  12. 

COUNTY  COURTS. 

Fraetice.  On  the  first  day  of  the  return  term,  B  demurred  to 
the  petition  of  A.  Demurrer  sustained.  A  asked  leave  to 
amend  his  petition  inatanier.  Leave  granted.  Amended 
petition  filed  immediately.  B  withdrew  from  the  court 
room  and  did  not  return.  Same  day,  B,  defendant,  was 
defaulted  for  want  of  an  answer.  The  next  day — second 
day  of  the  term — atrial  had  in  the  ahsence  of  defendant,  B, 
and  judgment  for  plaintiff,  A.  Heldf  no  error.  Naracong 
V.  Graves 448 

COUNTY  SEAT. 
See  ConirriES,  4. 

COUNTY  TREASURER. 
See  CouKTiES,  2.    Taxes,  4,  9,  10,  11,  12. 

COURTS. 

See  Counties,  5.    County  Court.    District  Courts.    Jurist  i  - 

TiON.    Practice,  2,  42,  62 
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CREDITORS'  BILL. 
See  Husband  and  Wivx,  1,  4. 

CRIMINAL  LAW. 

« 

1. .  Writ  of  Error,  CoKSTrruTioNAL  Law.  The  provisions 
of  the  constitution,  Sec.  28,  Art.  I,  that  a  "writ  of  error 
shall  be  a  writ  of  right  in  all  cases  of  felony,"  does  not  im- 
pose the  burden  of  procuring  such  writ  upon  the  public; 
and  a  person  convicted  of  that  crime  can  only  obtain  a 
transcript  of  the  testimony  at  his  own  expense.  The  State, 
exreL  Ruttmeyer,  9.  ^oo^e 28 

2.  Indiotment  fbr  Murder:  PBoor.  To  justify  a  con  vie 
tion  under  an  indictment  for  murder,  it  must  be  proved 
either  that  the  accused  personally  committed  the  deed,  or 
else  was  present  at  its  commission,  aiding  and  abetting 
therein,  or,  in  other  words,  was  a  principal  in  the  first  or 
leikMki  degree.     Walraihv,  The  State 80 

8.    :    .    But  facts  showing  that  the  prisoner  was 

accessory  only,  whether  before  or  after  the  fact,  will  not 
warrant  a  conviction  under  an  indictment  for  murder.    Id    80 

4.  Admissions  of  Prisoner.  When  the  prosecutor  de- 
pends upon  the  admissions  of  the  prisoner  to  establish 
guilt,  if  they  be  reconcilable,  and  none  are  disproved,  they 
must  be  taken  all  together.    Id 80 

6.  Principal  in  Felony:  prebekoe  at  itb  comuissiok. 
Evidence  merely  showing  the  accused  to  have  been  present 
at  the  commission  oif  the  felony,  without  more,  is  not  suffi- 
cient to  make  him  a  principal  therein.     Id: 80 

6.  Confessions:    7acts  brouoht  to  light  bt.    Any  cir- 

cumstance tending  to  establish  the  prisoner's  guilt  may  be 
proved,  although  it  was  brought  to  light  by  an  admission 
of  the  prisoner,  inadmissible,  per  ««,  as  having  been  ob- 
tained by  improper  influence.     Id, ; 81 

7.  Evidence:    motive  to  commit  crime.    On  the  trial  of  a 

husband  for  the  murder  of  his  wife,  evidence  of  his  im- 
proper devotion  to,  and  criminal  intercourse  with,  another 
woman,  both  before  and  immediately  after  the  commission 
of  the  alleged  offense,  is  admissible  as  tending  to  show  a 
motive  to  commit  the  crime.     St.  Louis  v.  T?i^  State 406 
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8.  New  Trial :  otbwly  dibcovirkd  syidskcx.  It  is  a  gen- 
eral rule,  applicable  in  capital  as  well  as  in  other  cases,  that 
a  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  such  evidence  would  be  cumu- 
latiye  merely.    Id, 


406 


9.    :    .    In  an  application  for  a  new  trial  on  this 

ground,  the  statute  expressly  requires  the  applicant  to 
show  that  the  newly  discovered  evidence  could  not  with 
reasonable  diligence  have  been  discovered  and  produced  at 
the  trial.    Id. *.-  406 

10.  Bvidenoe*  To  warrant  a  verdict  of  guilty  in  a  criminal 
case  it  is  not  required  ^hat  the  jury  be  convinced  of  the 
prisoner's  guilt  ^^ beyond**  a  moral  certainty,  but  it  ia 
enough  if  they  are  convinced  of  his  guilt  io  a  moral  cer- 
tainty.   Id 406 

See  pRAOTics  in  Cbiminal  Gabbs. 

CURTESY. 
See  Estates  by  Cubtest. 

DAMAGES. 

1.  Ponitiye,  Vindiotiye,  or  Exemplary  Damages.  In 

a  civil  action  in  the  nature  of  trespass  vi  ei  armia  for  an 
assault  and  battery,  an  amount  of  damages  equal  to  the  full 
compensation  of  the  plaintiff  for  the  injury  sustained  by 
him  cannot  be  increased  by  the  addition  of  a  fine  for  the 
punishment  of  the  defendant.    Boyer  v,  Barr 68 

2.  Conversion  of  Negotiable  Securities,    in  an  action 

to  recover  damages  for  the  wrongful  conversion  of  a  nego- 
tiable promissory  note  and  mortgage,  it  being  conceded  in 
the  petition  that  at  the  time  of  conversion  they  were  legally 
held  by  the  defendant  as  security  for  certain  advances  of 
money  to  the  plaintiff's  son,  and  there  being  no  allegation 
that  such  advances  had  been  paid  or  in  any  way  satisfied — 
heldt  that  the  utmost  extent  of  liability,  if  any,  was  the 
value  of  the  securities,  less  the  amount  due  on  such  ad- 
vances, together  with  interest  from  the  time  of  conversion. 
Oropsey  v,  Averill 151 

8.  Fraud:  damaqss.  In  an  action  for  damages  on  the 
grounds  of  warranty  and  fraud  the  jury  returned  a  verdict 
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for  118,828.48  for  the  plaintiff.  The  testimony  being  all 
before  the  court,  and  it  being  clear  that  the  plaintiff  was 
entitled  to  recover,  but  that  the  damages  were  excessive, 
thereupon  the  court,  upon  a  careful  computation,  found 
there  was  due  the  plaintiff  the  sum  of  |12,600.  The  judg- 
ment was  thereupon  affirmed  upon  condition  that  the  plain- 
tiff remit  Arom  the  judgment  the  sum  of  $6,828.48,  otherwise 
that  the  j  udgment  be  reversed.    Patrick  «.  Leach ^  680 

See  SviDBUcx,  16.    Insubakcx. 

DEBTOR  AND  CREDITOR. 
See  HxjBBAVD  akd  Wivx.    PsnrciPAL  akd  Subxtt. 

DECEDENTS. 

1.  Foreign  Judgment,  In  1874,  M.  oommenoed  an  action 
in  Iowa  against  C,  who  appeared  and  filed  an  answer  d^ 
njing  all  the  facts  stated  in  the  petition.  Soon  afterwards 
C.  died,  having  his  domicile  in  Nebraska.  J.  A.  0.  was 
appointed  administrator  in  this  state,  and  on  his  application 
was  appointed  administrator  in  Iowa,  and  appeared  and 
answered  in  the  action.  Judgment  was  rendered  against 
him  as  administrator ;  which  was  filed  in  Nebraska  aa  a 
claim  against  the  estate,  and  was  allowed.  Held^  that  the 
Judgment  was  final  and  conclusive,  and  a  charge  upon  the 
estate.     Oreighton  v.  Murphy,  Neal  ^  Co 849 

See  Estates  by  Cubtxst.    Taxis,  11. 

DEED. 
See  Lakdlobd  and  Tenant.   Mobtoaox.    Rxal  Pbopxbtt,  4, 6, 6. 

DEFAULT. 
See  Pbacticx,  29,  80,  81. 

DEPOSITIONS. 

^^    • 

1.    Venue.    The  certificate  of  the  officer  taking  a  deposition 

ought  to  show  on  its  face  the  county  and  state  or  country 

where  the  same  is  taken,  as  well  as  the  state  or  country 

from  which  the  officer  derived  his  official  character.   Payne 

V.  Brigge 76 
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2.    :    QTT^RS.    Whether  it  is  proper  to  take  depositions 

in  the  office  of  one  of  the  parties  or  of  his  attorney,  or  be- 
fore an  officer  who  is  also  the  clerk  or  student  of  such  party 
er  attorney?    Id 76 

See  WiTNESsss. 

DISTRICT  COURTS. 

1.  ConBtitutional  Law.    The  power  granted  to  district 

Judges  by  Sec.  26,  Art.  XYI,  of  the  Constitution,  is  a  con- 
tinuing power,  and  is  not  exhausted  by  user.  Ckindy  v.  The 
State 482 

2.  District  Judges:    powxb  to  hold  gottbt  fob  xaoh 

OTHXB.  The  power  of  a  district  Judge  to  hold  court  in  a 
district,  other  than  that  for  which  he  was  elected,  does  not 
depend  upon  the  absence  or  disability  of  the  proper  judge. 
Id 482 

DISTRICT  SCHOOL. 
See  Schools. 

DRAINAGE  OF  LAND. 

1-  Surflioe  Water.  The  owner  of  a  natural  pond  or  resell 
voir  wherein  the  surface  water  from  the  surrounding  land 
accumulates,  and  from  which  it  has  no  means  of  escape  ex- 
cept by  evaporation  or  percolation,  cannot  lawfully,  by 
means  of  a  ditch,  discharge  such  water  upon  the  land  of 
his  neighbor,  to  his  injury.    Davis  v.  Londgreen 48 

2.     :     BIGHT   IKOIDSirr   to  OWKBBSHIP  or  LAND.     The 

owner  of  land  has  the  absolute,  inherent  right  to  occupy 
and  use  it  for  such  lawfUl  purpose  as  he  sees  flt,  unmolested 
by  the  unlawful  discharge  of  surface  water  thereon  by  an- 
other.   Id 48 

8.    :    INJUNCTIOK  the  pbopxb  bxkxdt,  whxn.    If  the 

injury  inflicted  by  the  unlawful  discharge  of  surface  water 
upon  the  land  of  another  be  serious,  and  in  its  nature  per- 
manent, or  such  as  would  continue  to  operate  in  all  future 
time,  an  injunction  is  a  proper,  and  the  only  adequate  rem- 
edy. And  the  mere  delay  in  applying  for  this  remedy  until 
his  right  is  actually  invaded  will  not  operate  to  deprive 
the  plaintiff  of  its  benefits,  nor  relieve  the  defendant  from 
the  effects  of  his  unlawful  acts.    Id 48 
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OBOTJKD  OT  EQX7ITABLS  BELIXS'  IN  BVCTL  CASKS.      In 


such  cases  equity  looks  to  the  nature  of  the  injury  inflicted, 
together  with  the  fact  of  its  constant  repetition,  or  contin- 
uation, rather  than  to  the  magnitude  of  the  damage  in- 
flicted, as  the  ground  of  afibrding  relief.    Id 44 

ELECTIONS. 

1.  Contested  Election.    The  supreme  court  has  jurisdic- 

tion to  correct  errors  of  the  district  court  in  administering 
the  law  for  contesting  elections.    Miller  v.  Rolph 488 

EQUITY. 
See  Jurisdiction.    Landlord  and  Tenant. 

EQUITY  OP  REDEMPTION. 
See  MoBTQAOS,  1. 

EBROB. 

!•    As  to  time  for  commencing  proceedings  in  error  in  supreme 
oourt — see  RoeHnk  v,  Bamett^  146.     Ko/uniz  v.  The  State...,  294 

2.  When  deemed  commenced.    Bemis  v.  Rogers 149 

8.  Irrelevant  Testimony.  If  irrelevant  testimony,  which 
has  a  tendency  to  mislead  the  jury,  he  admitted,  it  is  good 
ground  for  the  reversal  of  a  judgment.     Cropa^  «.  Averill  152 

4.  Mlsoonduot  of  Counsel.    One  ground  of  error  assigned 

was  the  misconduct  of  the  opposing  counsel  in  their  argu- 
ment to  the  jury,  prejudicial  to  the  plaintiff  in  error.  But 
it  was  not  shown  hy  the  record  they  were  called  to  order, 
nor  that  the  oourt  was  requested  to  conflne  them  within  the 
bounds  of  legitimate  discussion.  Heldf  that  while  the  of- 
fense complained  of,  if  properly  presented,  would  be  good 
ground  for  a  reversal  of  the  judgment,  still,  as  the  record 
does  not  show  any  ruling  by  the  court  below  respecting  it, 
there  is  no  question  for  this  court  to  review.    Id 152 

5.  Directing  a  Verdiot.    If  there  be  any  testimony  before 

the  jury,  by  which  a  finding  in  flavor  of  the  party  on  whom 
rests  the  burden  of  proof  can  be  upheld,  the  oourt  is  not  at 
liberty  to  disregard  it,  and  direct  a  verdict  against  him. 
And  the  converse  of  this 4s  also  true.     Orant  v.  Oropsey....  205 
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6.  Introduoing  Testimony  without  Objection.  Where 

testimony  is  introduced  without  objection,  error  will  not 
lie  upon  the  ground  that  the  testimony  was  improperly  ad- 
mitted.    Oatron  V.  Shepherd 808 

7.  Final  Order.    Error  will  not  lie  from  an  order  dissolving 

a  temporary  injunction.     Scofield  v.  State  National  Bank.,,    16 

6^  Gbiuikal  Law.    Hxtsband  and  Wirs.    Judicial  Salx,  8. 

ESTATES  BY  CURTESY. 

1.  Lease.    In  the  year  1872  the  wife  of  H. ,  owning  certain  real 

estate  in  her  own  right,  leased  the  same  for  the  period  of 
five  years,  and  soon  thereafter  died.  F.  having  recovered 
Judgment  against  the  husband  levied  upon  the  husband's 
estate  by  curtesy  in  the  demised  premises,  and  sold  the  same 
upon  execution  during  the  existence  of  the  lease,  F.  becom- 
ing the  purchaser.  The  sale  was  confirmed,  a  deed  made 
to  F.,  who  thereupon  brought  an  action  of  ejectment  against 
the  lessees.  HeUiy  that  the  plaintiff  had  no  right  to  the  pos- 
session of  the  premises  until  after  the  expiration  of  the 
lease.    Forbes  v.  Sweety 620 

ESTATES  OF  DECEDENTS. 
See  DxcsDxiTTS.    Taxes,  11. 

ESTOPPEL. 

!•    Pleading.    To  be  availing  as  a  defense,  an  eatoppel  must 

be  pleaded.    B,  ^  M,  R.  R,  o.  Harris 140 

2.  Negotiable  Instruments.    The  plaintiff,  the  payee  of  a 

negotiable  promissory  note,  having  formally  indorsed  it  to 
her  son,  who  afterwards  pledged  it  to  the  defendant — who 
had  no  knowledge  of  the  purpose  for  which  the  indorsement 
was  made — as  security  for  a  loan  of  money,  will  not  be  per- 
mitted to  contradict,  or  limit  the  legal  effect  of  such  in- 
dorsement, by  showing  the  real  purpose  for  which  it  was 
made.     Oropsey  v,  AveriU 152 

8.  By  matter  in  pais.  It  is  a  firmly  established  rule,  that 
when  one,  by  his  words  or  conduct,  willAilly  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  ion  that  belief  so  as  to  alter  his  own 


r\ 


/ 

f 


^ 


660  INDEX. 

preyiouB  position,  the  former  is  concluded  from  averring 
Against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time.     Oraniv,  Cfropsey 205 

4.  Declarations  by  Bank  Cashier.  And  the  ahove  rule 
is  not  changed  as  to  the  declarations  of  the  cashier  of  a  hank 
respecting  the  payment  of  a  note  held  hy  the  hank,  made 
to  an  indorser,  and  on  which  the  cashier  is  also  an  indorser. 
As  hetween  the  hank  and  the  indorser  to  whom  such  dec- 
larations are  made,  if  a  loss  has  heen  occasioned  thereby, 
the  former  must  bear  it.    Id. 205 

See  MoBTOAGS,  9.    Plsading,  8. 


EVIDENCE. 

1-  Indictment  for  Murder:  pboof.  To  justify  a  convic- 
tion under  an  indictment  for  murder,  it  must  be  proved 
either  that  the  accused  personally  committed  the  deed,  or 
else  was  present  at  its  commission,  aiding  and  abetting 
therein,  or,  in  other  words,  was  a  principal  in  the  first  or 
second  degree.     WcUrath  v.  The  State 80 


But  facts  showing  that  the  prisoner  was 


accessory  only,  whether  before  or  after  the  fact,  will  not 
warrant  a  conviction  under  an  indictment  for  murder.    Id,    80 

8.  Admissions  of  Prisoner.  When  the  prosecutor  depends 
upon  the  admissions  of  the  prisoner  to  establish  guilt,  if 
they  be  reconcilable,  and  none  are  disproved,  they  must  be 
taken  all  together.    Id 80 

4.  Principal  in  Felony:    presekcb  at  its  oommissioit. 

Evidence  merely  showing  the  accused  to  have  been  present 
at  the  commission  of  the  felony,  without  more,  is  not  suffi- 
cient to  make  him  a  principal  therein.     Id 80 

5.  Confessions:    facts  bbought  to  ligh  '  by.    Any  cir- 

cumstance tending  to  establish  the  prisoner's  guilt  may  be 
proved  J  although  it  was  brought  to  light  by  an  admission  of 
the  prisoner,  inadmissible,  per  se,  as  having  been  obtained 
by  improper  influence.     Id 81 

6.  Negotiable  Instruments:   opiniokofwitnbss:   ovnr- 

ERSHiP.  The  fact  of  the  plaintiflPs  ownership  of  negotia- 
ble securities  being  in  issue,  it  was  not  competent  for  her 
to  testify,  against  objection,  that  she  ''was  the  owner'' 
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thereof.  This  was  a  conclusion  of  law  to  be  established  by 
proof  of  facts  necessary  to  show  ownership,  ^nd  not  by  the 
opinion  of  witnesses.     Qropsey  v.  AveriU 151 

7.  Collecting  Taxes:  special  deputatiok  bt  couktt 
TREASURER.  A  paper  writing,  by  which  a  county  trea- 
surer sought  to  appoint  I.  W.  E.  a  special  deputy  treasurer 
to  collect  certain  taxes  by  distress  due  to  Platte  county, 
Nebraska,  from  the  personal  property  of  the  estate  of  L. 
W.  P.,  deceased,  when  offered  in  evidence  to  justify  such 
taking  in  an  action  of  replevin,  was  properly  rejected. 
Hedman  v.  Anderson 180 

8.     Trust  Estate:      BBCLARATIOirS  of  trustee  CONOERNINa: 

COMPETENCY  OF.  In  support  of  an  alleged  conveyance  of 
real  estate  by  one  Lincoln  and  wife  *'to  George  P.  Eaton, 
as  cashier,  agent,  and  trustee  of  said  bank  and  in  trust  for 
said  bank,"  the  defendants  offered  in  evidence  a  deed  from 
said  Lincoln  to  George  P.  Eaton,  not  as  *'  cashier,  agent, 
and  trustee,"  but  in  his  individual  capacity,  and  for  aught 
that  appeared,  for  his  own  individual  use  and  benefit.  The 
deed  was  admitted  in  evidence  against  objection  by  the 
bank  on  the  ground  of  incompetency.  Held^  error.  Held^ 
aUoj  that  the  oral  declarations  of  Eaton,  made  subsequently 
to  the  conveyance,  were  incompetent  as  evidence  against 
both  Lincoln  and  the  bank  to  establish  the  character  of  the 
alleged  trust.    Merchants  Bank  v,  MeConiga 245 

9.  Discretion  of  Court :    syidekce.    It  is  not  an  abuse  of 

discretion  for  the  trial  court  to  permit  the  parties,  in  fur- 
therance of  justice,  to  offer  additional  evidence  in  support 
of  the  cause  of  action  or  defense  after  a  case  has  been  sub- 
mitted to  the  jury,  provided  the  party  offering  such  evi- 
dence does  not  thereby  obtain  an  undue  advantage.  Tomer 
V.  Denamore 884 

10.  Motive  to  commit  Crime.  On  the  trial  of  a  husband 
for  the  murder  of  his  wife,  evidence  of  his  improper  devo- 
tion to,  and  criminal  intercourse  with,  another  woman, 
both  before  and  immediately  after  the  commission  of  the 
alleged  offence,  is  admissible  as  tending  to  show  a  motive 

to  commit  the  crime.    St  Louis  v.  T?ie  State.., 406 

11.  Certainty  of  Proof  in  Criminal  Trials.  To  warrant 
a  verdict  of  guilty  in  a  criminal  case  it  is  not  required  that 
the  jury  be  convinced  of  the  prisoner's  guilt  ^^  beyond**  a 
moral  certainty,  but  it  is  enough  if  they  are  convinced  of 
his  e^uilt  to  a  moral  certainty.     Id 406 

88 
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12.  Weight  of  Eyidenoe.  It  is  not  error  to  charge  the  jury 
that  <*  absolute,  unequivocal,  mathematical  certainty  of 
proof  is  not  required ''  on  a  criminal  trial.     Id 405 

18.    .    It  is  not  error  to  charge  the  jury  in  effect  that  in 

determining  the  weight  of  evidence  upon  any  given  point 
in  the  case,  they  are  not  required  to  give  equal  weight  to 
the  testimony  of  each  witness,  but  only  such  weight  as, 
under  all  the  circumstances,  they  believe  him  entitled  to. 
Id 406 

14.    :    TESTiMOiTY  OF  PBI80NBR.    The  interest  which  a 

witness  has  in  the  result  of  a  trial  may  always  be  shown  as 
affecting  the  value  of  his  testimony ;  and  it  is  not  error  for 
the  court,  in  referring  to  the  testimony  of  the  prisoner  given 
in  his  own  behalf,  to  tell  the  jury  that  they  were  <*at  lib- 
erty to  consider  the  great  interest  which  he  has  in  the  re- 
sult."   Id 406 

16-  Instructions.  An  instruction  which  erroneously  as- 
sumes that  there  is  no  evidence  before  the  jury  upon  a  ma- 
terial branch  of  the  case  ought  not  to  be  given.  If  there 
be  sufficient  evidence  to  support  an  affirmative  finding  upon 
an  alleged  cause  of  action,  it  must  be  left  to  the  decision  of 
the  jury.     Mutual  Hail  Insurance  Co.  v.  Wilde 427 

16.  Fraud:  damages.  In  an  action  for  damages  on  the 
ground  of  fraud,  the  degree  of  proof  required  to  establish 
the  fraud  is  merely  a  clear  preponderance  of  the  evidence. 
Patrick  V,  Leach 680 

See  Husband  and  Wifk,  3. 


EXCEPTIONS. 

1.  Bill  of  Exceptions.    Exceptions  which  are  not  properly 

a  matter  of  record,  must  be  preserved  in  writing,  and  prop- 
erly certified  by  the  presiding  judge,  in  order  to  be  consid- 
ered by  the  supreme  court  And  affidavits  in  support  of, 
or  in  opposition  to,  any  proceedings  in  the  court  below, 
must  be  embodied  in  a  bill  of  exceptions.  Credit  Fonder 
of  America  V.  Rogers 34 

2.     :    STIPULATION  OF  ATTOBNBYS.    A  Stipulation  of  the 

attorneys  in  the  cause,  stating  that  the  record  is  a  correct 
transcript  of  the  proceedings,  may  be  sufficient  to  justify 
the  judge  in  the  coart  below  in  signing  the  bill  as  pre- 
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sented,  but  forms  no  basis  for  the  supreme  court  to  consider 

the  matters  embodied  in  the  bill  of  exceptions.    Id 84 

Seealso  TheSteUev,  Knapp 436 

8.  When  Judge  may  Sign.  When  a  bill  of  exceptions  is 
properly  presented  to  a  judge  for  his  signature  within  sixty 
days  from  the  rising  of  the  court,  it  is  ho  cause  for  dismiss- 
ing an  action  that  the  bill  was  signed  after  the  expiration 
of  sixty  days  from  that  time.    Leighion  f  Brown  v.  Stuart    96 

4.    .    When  it  does  not  appear  at  what  time  a  bill  of  ex-  ^  ^ 

ceptions  was  presented  to  a  judge  for  his  signature,  it  will 
be  presumed  to  have  been  presented  within  the  period  re- 
quired by  the  statute.    Id 96 

6.    Bill  must  be  presented  for  signature— when.    First 

National  Bank  v.  Bartlett 819 

6.  Should  present  distinctly  and  specifically  the  ruling  ob- 
jected to.     Tomer  V,  DensT^nore 884 

See  Practice,  66,  62. 


EXECUTION. 

1.  Judicial  Sale:  appraissmekt of pbopebtt.  Appraisers 
selected  by  a  sheriff  to  appraise  real  estate  levied  upon  by 
him,  act  judicially  in  making  the  appraisement.  And  it  is 
their  duty  to  ascertain  the  actual  amount  due  upon  liens 
and  incumbrances  upon  such  real  estate.    SeasUms  v,  Irwin 


2,  ;     .     And  they  must  specifically  enumerate  the 

liens  and  incumbrances  which  they  find  subsisting  against 
such  real  estate.    Id 


8.  :  TAX  DEEDS.  Tax  deeds  are  not  liens  or  incum- 
brances within  the  meaning  of  the  statute.  A  party  claiming 
under  such  deeds  holds  adversely,  and  must  rely  upon  his 
title.    Id 

Bee  Garnishment.    Judicial  Sale,  4,  6,  7. 


EXECUTORS. 
See  Decedents. 
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EXEMPTIONS. 
Frandnlent  Alienation  of  Property.    Property  which  is 

exempt  by  law  from  liability  for  the  owner's  debts  is  not        . 
tOBceptible  of  a  fraudulent  alienation.    Derby  v,  WeyricK .  174 

FEES. 
Bee  NsQOTiABLX  Ikstbumentb,  1.    Sheriff.    Short  HAkd 

ESPORTXB. 

FINAL  ORDER 
See  Practice,  2,  42. 

FINDING. 
See  Practice,  28,  29. 

FIXTURES. 
Bee  Laitdlobd  akb  Tenant.    Real  Propxbtt. 

FORECLOSURE. 
See  JuRisDicTioH.    Mortoaqi. 

FORFEITURE. 
See  Landlord  and  Tenant. 

FRAUD. 

1.  Void  Contract.    A  contract  obtained  by  fraud  is  not  void ; 

it  is  merely  voidable,  and  the  rights  of  intervening  inno- 
cent parties  will  be  protected.  Homan  v,  LaboOf  2  Neb., 
291,  adhered  to.     AtUtman  ^  Taylor  Cb.  «.  Steinan 109 

2.  lixempt  Property.    Property  which  is  exempt  by  law 

from  liability  for  the  owner's  debts  is  not  susceptible  of  a 
fraudulent  alienation.     Derby  v,  Weyrich 174 

See  Damaoes,  8.    Eyidsnce,  16.    Mortqaoe,  4,  6. 
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GABNISHMBNT. 

1-  Exeontlon:  bxtuhk  oy  sheritf.  Betom  of  a  Bberiif  to 
an  execution  that  **  he  cannot  find  any  chattel  property  b^ 
longing  to  the  within  named  defendants  whereon  to  leyy 
this  writ,"  is  sufficient  to  authorize  proceedings  in  garnish* 
ment  under  section  244  of  the  code.     WUaonv.  Bumey 89 

2.  Bes  Adjudioata.  Where  a  garnishee  has  been  properly 
•  served  with  process,  and  has  appeared  and  answered,  and  an 
order  has  been  made  by  the  court  requiring  him  to  pay  a 
certain  sum  owing  by  him  to  the  debtor  into  court,  from 
which  order  no  appeal  is  taken,  such  order  cannot  be  attacked 
collaterally.    Id. 38 

3ee  Payment,  2. 

GUARANTY. 

« 
See  Negotiable  Instrumekts,  8. 

GUARDIAN. 
See  Infancy.    * 

HOMICIDE. 
See  Criminal  Law.    Practice  in  Criminal  Cases. 

HUSBAND  AND  WIPE. 

1.  Transactions  between  them.  In  1866,  the  wife  of  B. 
placed  $5,000  in  his  hands,  to  invest  in  real  estate  for  her, 
until  such  time  as  they  could  select  a  suitable  location  for 
a  homo.  The  money  was  invested  by  B.,  and  in  1869  he 
purchased  lots  for  a  residence  for  which  he  paid  $2,000. 
In  1874  he  erected  a  residence  on  the  lots  in  question,  cost- 
ing about  $8,000,  he  at  the  time  being  insolvent.  Held^  1. 
That  the  contract  of  B.  with  his  wife  could  be  enforced  in 
equity  ;  2.  That  as  no  profits  were  proved  to  have  accrued 
from  the  investments,  none  could  be  allowed  the  wife  as 
against  creditors  of  her  husband  ;  8.  That  mere  general 
allegations  of  profits  realized  are  not  sufficient,  as  against 
creditors  of  the  husband,  in  the  absence  of  any  data  from 
which  the  state  of  the  account  can  be  ascertained^  First 
National  Bank  V,  Bartlett, 819 
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2.    :    .    Transactions  between  husband  and  wife 

,  in  regard  to  the  transfer  of  property  from  him  to  her,  by 
reason  of  which  creditors  are  prevented  from  collecting 
their  just  dues,  will  be  scrutinized  very  closely,  and  it  must 
clearly  appear  that  such  transfers  were  made  in  good  faith 
and  for  value.    Id 819 

8.  Evidence.  In  a  contest  between  a  wife  and  tile  creditors 
of  her  husband  in  regard  to  property  transferred  to  her  by 
him,  there  is  a  presumption  against  her  which  she  must 
overcome  by  affirmative  proof.    Id 319 

4.  Pleading:  creditor's  bill.  Upon  a  creditor's  bill  be- 
ing filed  against  B.  and  wife  to  subject  certain  real  estate 
held  by  the  wife  in  her  own  name  to  the  payment  of  a 
judgment  against  the  husband,  B.  and  wife  answered,  al- 
leging that  said  real  estate  was  purchased  with  funds  be- 
longing to  the  separate  estate  of  the  wife :  Held,  that  it 
oonstidited  a  good  defense  to  the  action.    Id 829 

&  Practice :  srror.  This  being  a  proceeding  in  error,  if  the 
decree  in  favor  of  the  wife  was  taken  for  too  large  a  sum, 
the  plaintiff  should^ have  filed  a  motion  in  the  court  below 
to  correct  it.    Id...^ 880 

6.  Medical  Services  :  liability  of  husbakd.  For  medi- 
cal services  bestowed  upon  the  husband  himself,  or  upon 
his  wife  and  children,  by  whomsoever  the  attendance  of 
the  physician  may  have  been  requested,  the  husband,  and 
not  the  wife,  is  ordinarily  liable.  Especially  is  this  so 
where  the  credit  was  in  the  first  instance  given  to  the  hus- 
band, and  where  there  was  no  special  agreement  on  the 
part  of,the  wife  to  bind  her  separate  estate.  Spaun  v.  Mer- 
eer ; ^ 867 

See  Estates  bt  Curtsst.    Married  Women. 


INDICTMENT. 
See  Criminal  Law.    Practice  in  Criminal  Cases,  1& 

INDORSER. 
See  Negotiable  Instruments,  8. 
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INFANCY. 

!•  DisabilitidB.  By  the  legislation  in  this  state,  all  the  dis- 
abilities of  infancy,  as  they  exist  by  the  common  law,  are 
folly  recognized.    Kleffelv,  Bullock 386 

2.    :  COSTS.     In  this  state,  the  action  of  an  infant  must 


be  brought  by  his  guardian  or  next  friend,  who  alone  is 
liable  for  the  costs.  The  infant  is  not  liable  to  a  judgment 
therefor.    Id 886 


Nor  is  he  liable  to  a  judgment  for  costs  after 


arriving  at  ftill  age,. in  an  action  brought  without  a  guard- 
ian or  next  friend,  but  not  terminated  during  infancy,  if, 
on  reaching  his  majority,  at  the  first  opportunity  he  dis- 
claim all  benefit  from  the  pr9ceeding,  and  refuse  to  pro- 
ceed further.    Id 886 


INJUNCTION. 

1.  Publio  Officers.    Where  public  ofQcers  are  proceeding 

under  a  claim  or  color  of  right  to  impair  either  private  or 
public  rights,  an  injunction  may  be  granted  to  restrain 
them.    Normandv.  Otoe  County 18 

2.  Who  may  Maintain.    Tax  payers  of  the  proper  county 

may  maintain  an  action  for  themselves,  and  all  other  tax 
payers  of  the  county,  to  restrain  the  county  commission- 
ers from  an  illegal  exercise  of  their  powers  to  the  injury 
of  such  taxpayers.    Id 18 

8.  :  BSLiST  GBANTBD.  To  entitle  a  party  to  such  re- 
lief, it  must  appear  that  his  rights  will  be  greatly  or  irrepar- 
ably affected  by  the  acts  sought  to  be  restrained,  and  the 
right  must  be  clear  and  the  remedy  at  law  inadequate.    Id.    18 

4.  Surface  Water :  drainaob.  If  the  injury  inflicted  by 
the  unlawfiil  discharge  of  surface  water  upon  the  land  of 
another  be  serious,  and  in  fts  nature  permanent,  or  such  as 
would  continue  to  operate  in  all  future  time,  an  injunc- 
tion is  a  proper,  and  the  only  adequate,  remedy.  And  the 
mere  delay  in  applying  for  this  remedy  until  his  right  is 
actually  invaded  will  not  operate  to  deprive  the  plaintiff 
of  its  benefits,  nor  relieve  the  defendant  from  the  effects  of 
his  unlawful  acts.     Davis  v.  Londgreen 48 
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GUBLOmrD  OY  XQinCTABLX  BELIEF  IS  SUCH  CASES.      In 


such  cases  equity  looks  to  the  nature  of  the  injury  inflicted, 
together  with  the  fact  of  its  constant  repetition,  or  contin- 
uation, rather  than  to  the  magnitude  of  the  damage  in- 
flicted, as  the  ground  of  affording  relief.    Id 44 

6.  Action  on  Injunction  Bond.  The  ground  of  the  in- 
junction cannot  be  inquired  into  in  a  suit  upon  the  injunc- 
tion bond.  The  court  in  which  the  injunction  suit  is  tried 
must  determine  whether  the  injunction  was  properly  or 
improperly  issued,  and  after  such  determination  by  a  flnal 

,  disposition  of  the  case,  and  not  before,  does  an  action  lie 

on  the  bond.     Bemis  v.  Gannett 236 

See  Pleading,  9.    Practice,  2,  8. 

INSTRUCTIONS  TO  JURY. 

1-  How  Considered.  The  true  meaning  and  effect  of  in- 
structions are  not  to  be  determined  by  the  selection  of  de- 
tached parts  thereof,  but  by  considering  all  that  is  said  on 
each  particular  subject  or  branch  of  the  case.  St  Louis  v. 
The  State 406 

2.  :  instructions  must  be  applicable  to  the  evi- 
dence. It  is  not  error  to  refUse  an  instruction,  although 
correct  as  an  abstract  proposition,  which  is  not  applicable 
to  the  evidence  before  the  jury.  Neither  is  it  error  to  re- 
fuse instructions  where  others  of  substantially  the  same 
import  have  been  given.    Id 406 

8.  :  .  An  instruction  which  is  so  vague  and  un- 
certain that  it  must  tend  to  confuse  or  mislead  the  jury  is 
good  ground  for  the  reversal  of  a  judgment.  Mutual  Hail 
Insurance  Co,  v,  Wilde 427 

4.  — ' :  .  An  instruction  which  erroneously  as- 
sumes that  there  is  no  evidence  before  the  jury  upon  a  ma- 
terial branch  of  the  case  ought  not  to  be  given.  If  there 
be  sufficient  evidence  to  support  an  affirmative  finding  upon 
an  alleged  cause  of  action,  it  must  be  left  to  the  decision  of 
the  jury.     Id 427 

INSURANCE. 

1-  Damages:  mode  of  assessment:  instruction.  The 
contract  of  insunince  provided  that  in  case  of  damage  to  the 
property  insured  tho  amount  thereof  should  be  ascertained 
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by  three  appraisers,  to  be  appointed  by  the  agent  of  the 
company ;  and  "  in  case  the  appraisement  Should  be  less 
than  a  twenty-fifth  part''  (of  the  value  of  the  orop)  "no 
claim  shall  be  made  by  the  insured  upon  the  company ,  and 
the  insured  has  to  pay  the  expenses  of  such  an  appraise- 
ment.'' And  it  was  Airther  agreed  that  on  demand  of  the 
agent  managing  the  assessment,  the  necessary  costs  should 
be  deposited  by  the  insured  before  the  assessment  should  be 
made.  There  was  testimony  to  the  effect  that  security  for 
the  costs  of  an  assessment  was  duly  demanded,  which  the 
insured  refused  to  give.  Thereupon  the  insurance  company 
requested  the  court  to  charge  the  Jury  in  effect,  that  if  they 
found  such  security  was  demanded,  the  plaintiff  must  prove 
that  he  gave  it  in  order  to  recover.  Heldf  that  the  instruc- 
tion, as  requested,  was  right  and  ought  to  have  been  given. 
Mutual  Hail  Insurance  Oo.*v.  Wilde 427 

2.  .  Under  the  above  provision  as  to  damages  the  insur- 
ance company  requested  an  instruction  that:  "If  the  dam- 
age by  the  hail  did  not  exceed  one  twenty-flfth  part  of  the 
whole  crop, ' '  the  company  was  not  liable.  Seld^  erroneous, 
and  that  it  was  properly  refused.    Id 427 

INTEREST. 
See  Taxes,  4.    Usubt. 


INTOXICATING  LIQUORS. 
See  LiQuoB  Sellinq. 

ISSUES. 
See  Pbacticb,  28. 

JUDGM^ENT. 

1.  Finding.     A  judgment  must   conform  to  the  finding. 

Finding  against  A  and  B  will  not  sustain  a  judgment 
against  A  and  G.    Smithv.Silvie 164 

2.  Issues.    The  issues  properly  presented  by  the  pleadings 

must  be  decided  either  by  a  finding  by  the  court  or  the  verdict 
of  a  jury,  before  judgment  can  be  rendered  against  the  de- 
fendant.    Id 164 
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8.  Default.  A  defendant  in  default  for  want  of  an  answer 
should  be  defatUfed,  and  the  same  entered  on  the  journal 
before  Judgment  is  rendered  against  him.    Id 164 

4.  :  .  When  judgment  on  default  has  been  en- 
tered against  a  defendant,  and  which  he  seeks  to  have  va- 
cated, good  practice  requires  him  to  exhibit  to  the  court 
such  matters  in  excuse  of  his  default  as  he  is  able,  and  in  . 
addition  thereto,  that  he  has  a  meritorious  defense  either 
in  whole  or  in  part  to  the  action.  Unless  he  do  so  he  can 
have  no  standing  in  the  supreme  court  on  the  question  of 
his  right  to  answer.     MuihoUan  v.  Seoggin 202 

5.  In  actions  in  replevin.    Dorrington  v.  Meyer 211 

• 

6.  Practice :    offer  to  confess  judgment:  it  need  not  be 

RENEWED  ON  APPEAL.  An  offer  to  confess  judgment,  duly 
made  in  the  court  where  the  action  is  brought,  under  sec. 
1004  of  the  code  of  civil  procedure,  need  not  be  renewed  in 
the  appellate  court  in  order  to  make  it  available  to  the  party 
making  it  on  final  J udgment.    KUffel  v.  Bullock 886 

7.  Estates  of  Decedents:    foreign  judgment.    In  1874, 

M.  commenced  an  action  in  Iowa  against  C,  who  appeared 
and  filed  an  answer,  denying  all  the  facts  stated  in  the  peti- 
tion. Soon  afterwards  C.  died,  having  his  domicile  in  Ne- 
braska. J.  A.  C.  was  appointed  administrator  in  this 
state,  and  on  his  application  was  appointed  administrator 
in  Iowa,  and  appeared  and  answered  in  the  action.  Judg- 
ment was  rendered  against  him  as  administrator ;  which  was 
filed  in  Nebraska  as  a  claim  against  the  estate,  and  was  al- 
lowed. Held^  that  the  judgment  was  final  and  conclusive, 
and  a  charge  upon  the  estate.  Oreighton  «.  Murphy y  Neal 
^Co 349 

See  Attorney  General.    Judicial  Sale.    Mortgage.    Prac- 
tice, 42. 


JUDICIAL  SALE. 

1.  Appraisement  of  Property.  Appraisers  selected  by  a 
sheriff  to  appraise  real  estate  levied  upon  by  him,  act  judi- 
cially in  making  the  appraisement.  And  it  is  their  duty  to 
ascertain  the  actual  amount  due  upon  liens  and  incum- 
brances upon  such  real  estate.    Seeaiona  v.  Irwin 5 
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2.     .    And  they  must  specificaUy  enufneraU  the  liens  and 

incumbrances  which  they  And  subsisting  against  such  real 
estate.    Id 6 

8.  Tax  Deeds.  Tax  deeds  are  not  liens  or  incumbrances 
within  the  meaning  of  the  statute.  A  party  claiming  under 
such  deeds  holds  adverselyi  and  must  rely  upon  his  title. 
Id 6 

4.  Practice:  tikjll  obdxr.  In  July,  1878,  L.  &  B.  recov- 
ered a  judgment  against  W.  for  the  sum  of  ^60,  in  the 
probate  court  of  Lancaster  county,  a  transcript  of  which 
was  filed  in  the  office  of  the  clerk  of  the  district  court  on 
the  nineteenth  day  of  November,  of  that  year.  L.  &  B. 
assigned  the  judgment  to  Boyd,  who  assigned  to  Brush. 
On  the  fifteenth  day  of  January,  1874,  W.  purchased  lot 
10,  in  block  108,  in  the  city  of  Lincoln,  and  at  the  same 
time  executed  and  delivered  to  his  wife  a  quit  claim  deed 
for  the  lot  in  question.  In  March  following,  W.  and  wife  ' 
conveyed  the  lot  in  question  to  Berkley.  In  1876,  an  exe- 
cution issued  on  the  judgment  under  which  the  lot  in  ques- 
tion was  sold.  Berkley  and  wife  moved  to  set  the  sale  aside 
upon  the  ground  that  the  judgment  was  not  a  lien  upon  the 
lot,  which  motion  was  sustained,  no  appeal  being  taken. 
Held,  Upon  a  petition  being  filed  by  the  purchaser  to  enjoin 
a.  sale  of  the  premises  under  a  second  execution,  that  the 
decision  setting  aside  the  sale  was  final  and  conclusive. 
Berkley  v.  Lamb 892 

6.  Title:  itnrkcordxd  dbbd.  GK,  as  agent  of  M.,  purchased 
certain  real  estate  with  the  money  of  M.,  and  took  the  title 
in  his  own  name.  Afterwards  G.  executed  a  deed  to  M. 
for  the  real  estate  in  question,  which  was  not  recorded  for 
nearly  two  years.  Judgment  having  been  recovered  in  the 
district  court  against  G.,  execution  was  levied  on  the  real 
estate  in  controversy,  and  it  was  advertised  and  sold,  and 
the  sale  confirmed  and  a  deed  made  to  the  purchaser.  Two 
days  prior  to  the  sale,  M.  recorded  his  deed,  and  the  deed 
was  on  record  at  the  time  of  the  sale.  Held^  that  the  pur- 
chaser acquired  no  title  by  the  sale.    Mansfield  v,  Qregory,  482 

6.  :  PRAOTici.  Under  section  600  of  the  code,  a  sher- 
iff's deed  vests  in  the  purchaser  the  same  estate  as  was  vested 
in  the  judgment  debtor  at  or  after  the  time  the  lands  be- 
came liable  to  the  satisfaction  of  the  judgment.  If,  there- 
fore, the  debtor  had  no  interest  in  the  lands  sold,  of  which 
the  purchaser  had  notice,  he  acquires  no  title  by  the  sale. 
Id 482 
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7:  Conflrmation  of  Sale  of  Mortgaged  Premises: 
PUBLICATION  or  NOTICE.  The  sheriffs  return  states  *' that 
on  the  twenty-fourth  day  of  July,  a.d.  1877,'  I  caused  a  no- 
tice to  be  published  in  the  Nebraska  Herald^  a  .newspaper 
printed  and  of  general  circulation  in  said  county,  that  I 
would  offer  said  real  estate  for  sale  at  the  south  door  of  the 
court  house,  in  said  county,  on  the  twenty-seventh  day  of 
August,  A.D.  1877,  at  11:45  a.m.  of  said  day,"  etc.  Held^ 
to  be  sufficient  evidence  of  publication.  Parrot  v.  Nelighj 
7  Neb.,  466.  Held,  aUo,  that  the  several  officers,  other 
than  appraisers,  in  the  discharge  of  their  duties  as  pre- 
scribed by  section  three  of  the  act  of  1875,  entitled,  ''An 
act  for  the  more  equitable  appraisement  of  real  property 
under  judicial  sale,"  do  not  exercise  judicial  powers. 
Drew  V.  Kirkham 477 

8.  Error  Without  Prejudice.  The  premises  were  ap- 
praised at  $2,500,  but  by  reason  of  the  erroneous  valuation 
of  certain  lions,  the  defendant's  interest  therein  was  only 
valued  at  1143.77.  The  property  brought  at  the  sale  $1,675, 
which  being  more  than  two-thirds  of  the  gross  appraise- 
ment— Heldy  that  the  consideration  of  such  erroneous  liena 
by  the  appraisers  was  error  without  prejudice.    Id 477 

See  MOBTQAOX.      BXAL  Frop£rty. 


JURISDICTION. 

1.  Tax  Lien.     When  an  action  is  commenced  by  the  owner 

of  lands  for  the  purpose  of  having  a  tax  deed  declared  void, 
the  court  will,  when  prayed  for  in  the  answer,  retain  juris- 
diction for  the  purpose  of  foreclosing  and  enforcing  the 
lien  of  the  defendant  for  the  taxes  and  interest.  PettU  v. 
Black 52 

2.  Appearance  of  Defendant.     Where  a  defendant  ap- 

pears specially  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  court  over  his  person,  he  must  restrict  his  mo- 
tion to  the  single  question  of  jurisdiction.  Aultman  f 
Taylor  Co.  v.  Sicilian 109 

8.  Contested  Election.  The  supreme  court  has  jurisdic- 
tion to  correct  errors  of  the  district  court  in  administering 
the  law  for  contesting  elections.      Miller  v.  Rolph 488 

See  Plkadiko,  7.    Bepletin,  2. 
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JURY. 

1<  Instraotions  to  Jury.  Instruotions  to  the  jury  miiBt  be 
based  upon  and  applicable  to  the  evidence ;  and  it  is  error 
to  instruct  the  jury  that  they  may  find  a  material  fact,  of 
which  there  is  no  evidence  from  which  it  may  be  legally 

inferred.      Walrathv.  The  State 81 

See  also  Oropeeyv,  AveriU 152 

Orantv.  Oropsey 205 

Uhlv.Robison  272 

2.  Separation  of  Jury.  The  court  may,  even  in  a  capital 
case,  permit  the  jury  to  separate  during  the  adjournments 
of  court,  up  to  the  final  submission  of  the  case  to  them. 
But  when  permitted  to  separate  they  should  be  admonished 
by  the  court  as  to  their  duty.    Id 81 

8.  Opinion  of  Jtiror.  Where  a  Juror  informed  one  of  the 
parties  to  a  suit,  before  the  case  was  submitted  to  the  jury, 
that  he  had  formed  and  expressed  an  opinion  as  to  the 
merits  of  the  case,  and  the  party  failed  to  call  the  attention 
of  the  court  to  the  matter,  or  challenge  the  juror — Held, 
after  verdict,  the  party  could  not  object  to  the  juror  on  the 
ground  that  he  had  formed  and  expressed  an  opinion. 
Tomer  v,  Densmore 884 

4.  Petit  Juror:    qualitioatiok.    If  a  juror  on  his  voir  dire 

examination,  ia  a  .case  depending  upon  circumstantial  evi- 
dence, answer  that  his  convictions  are  such  as  would  pr^ 
elude  him  from  returning  a  verdict  of  guilty,  where  the 
punishmeiit  would  be  death,  it  is  good  ground  of  challenge 
for  cause  on  the  part  of  the  state.    St  Louie  v.  The  State...  405 

5.    :    .    On  a  trial  for  murder  in  the  first  degree 

the  state  is  entitled  to  a  jury  who  can  conscientiously,  if  the 
evidence  warrant  it,  return  a  verdict  which  will  subject  the 
offender  to  the  extreme  penalty  of  the  law.     Id 406 

JUSTICES  OF  THE  PEACE. 
See  Appeal.    Pbactick,  15,  58. 

LANDLORD  AND  TENANT. 

1.  PoBBession  by  Tenant.  A  owned  and  occupied  a  farm 
of  four  hundred  acres.     In  1868,  he  sold  one  hundred  and 
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sixteen  acres  of  it  to  B,  who  afterwards  sold  to  0.  July 
14,  1874,  C  conreyed  said  one  hundred  and  sixteen  acres  to 
Df  but  the  deed  was  not  recorded  until  May  25,  1875.  On 
the  fourth  of  May,  1876,  G  mortgaged  the  one  hundred 
and  sixteen  acres  to  E.  A  had  continued  to  occupy  the 
farm  and  to  cultivate  the  one  hundred  and  sixteen  acres  as  , 
tenant  to  each  successive  owner  down  to  and  including  D, 
to  whom  he  attorned  after  he  had  bargained  for  the  land 
and  before  the  execution  of  the  deed  to  him.  ffeldj  That 
the  open  and  notorious  occupancy  of  the  one  hundred  and 
sixteen  acres  by  A  was  no  notice  to  E  of  the  title  of  D  un- 
der his  unrecorded  deed  from  0.     Burt  v.  Baldwin 487 

2.  Forfeiture :  fixtubes.  Where  a  tenant  was  in  posses- 
sion under  a  lease  which  contained  a  clause  in  these  words, 
'<  the  said  Julien  G.  B.  Haudbine  is  to  have  the  privilege  of 
removing  at  the  end  of  said  term  all  improvements  placed 
by  him  on  the  said  premises,  only  on  the  condition,  how- 
ever, that  the  conditions  of  this  lease  are  fully  complied 
with,''  and  allowed  one  quarter's  rent,  which  by  the  terms 
of  said  lease  was  required  to  be  paid  quarterly  in  advance, 
to  be  in  arrears  for  thirteen  days,  when  the  same  was  ten- 
dered and  refused — Held^  That  equity  would  not  enforce  a 
forfeiture  of  the  right  to  remove  such  improvements.  Esta- 
brook  V,  Hughe$ : 496 

See  Estates  by  Gubtbst. 


LEASE. 
See  Estates  bt  Oubtbst.    Laitdlobb  and  Tenant. 

LIEN. 
See  Judicial  Sale,  4.    Mobtoaob.    Taxes,  6,  6. 

LIMITATIONS  OF  ACTIONS. 

1.  FrooeedingB  in  Error.  By  the  act  of  the  legislature, 
approved  February  16th,  1877  [Laws,  1877,  p.  14],  entitled, 
"  An  act  to  amend  section  one  of  an  act  entitled,  <An  act  to 
amend  section  five  hundred  and  ninety-two  of  the  oode  of 
civil  procedure,  approved  February  24th,  1876,'  "  one  year 
is  given  from  the  rendition  of  the  judgment,  or  the  making 
of  the  final  order  complained  of,  within  which  to  com- 
mence proceedings  in  error  thereon.    And^this  act  applies 
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to  all  judgments  or  final  orders  entered  after  it  took  effect. 
Itoeslnkv,  Barnett..'. 146 

2.    .  When  deemed  "  commenced."    Bemis  v.  Rogers...  149 

8.  Foreclosure  of  Mortgage.  An  action  for  the  foreclos- 
ure of  a  mortgage  upon  real  estate  may  be  brought  at  any 
time  within  ten  years  after  the  action  accrued.  [Max- 
well, Gh:  J.,  dissenting.]     Hale  v.  Christy 264 

4.  Criminal  Cases.  Proceedings  in  error  in  criminal  cases 
must  be  commenced  within  one  year  after  the  rendition  of 
judgment.     KounUv.  The  State 294 


LIQUOR  SELLING. 

1.  Iiieense  Moneys  arising  in  Cities :  to  what  fund 

THKY  BELONG :  CONSTITUTIONAL  LAW.  Under  the  law  as 
it  stood  prior  to  the  adoption  of  our  present  constitution, 
all  moneys  arising  from  licenses  granted  by  cities  to  sell 
intoxicating  liquors  belonged  to  the  common  school  fund 
of  the  proper  county.  But  under  the  operation  of  Sec.  6, 
Art.  YIII,  of  that  instrument,  this  rule  is  changed,  and 
such  moneys  now  belong  exclusively  to  the  common  school 
fund  of  the  cities,  respectively,  in  which  they  are  collected. 

State,  exrel.  Helmer,  v.  MeConnel 28 

City  of  Hastings  V.  Thome 160 

2.  Power  to  Authorize.    By  statute  the  sale  of  liquors  is 

prohibited,  without  first  obtaining  a  license,  and  within  the 
limits  of  an  incorporated  town  or  city,  such  license  can  be 
granted  only  by  the  corporate  authorities  thereof,  under 
such  rules  and  regulations  as  they  may  provide.  Semble^ 
that  in  cities  of  the  second  class  authority  is  given  to  "  pro- 
hibit and  suppress  tippling  shops'^  altogether.     Id 38 

8.    :    CONSTITUTIONAL  LAW.    The  act  of  the  legislature, 

entitled  "An  act  to  legalize  the  collecting  or  receiving  and 
expending  moneys  collected  or  received  by  virtue  of  any 
levy  made  by  any  city  of  the  second  class,  or  incorporated 
town,  upon  dram  shops,  liquor  dealers,  or  saloons,  for  a 
license  tax,  or  a  license  for  the  sale  of  malt,  spirituous,  or 
vinous  liquors,  or  intoxicating  drink,  in  cities  of  the  second 
class,  or  incorporated  towns''  [Laws  1877,  p.  171],  bein<4 
repugnant  to  Sec.  6,  Art.  YIII  of  the  Constitution,  is  void. 
City  of  Hastings  v.  Thome 161 
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MANDAMUS. 

1-  Pleading:  altxrkatiyx  writ.  An  alternative  writ  of 
mandan^s  must  contain  a  statement  of  all  the  facts  neces- 
sary  to  justify  the  order  sought  for  by  the  proceeding,  and 
omissions  in  the  alternative  writ  cannot  be  supplied  by  the 
affidavit  or  application.    Staie^  ex rel.,  v.  School  Diatrict.^.    92 

2.  When  Granted.    A  writ  of  mandamus  is  granted  merely 

to  compel  action  and  enforce  the  performance  of  a  pre-ex- 
isting duty.  It  creates  no  new  authority,  nor  confers  any 
powers  which  did  not  previously  exist.  It  is  never  granted 
in  anticipation  of  an  omission  of  duty,  however  strong  the 
presumption  may  be  that  the  persons  against  whom  the 
writ  is  sought  will  refuse  to  perform  their  duty  when  the 
proper  time  arrives.    Id .-. 92 

3.  Practice.    An  application  for  a  mandamus,  verified  upon 

information  and  belief,  where  there  is  no  appearance  on  the 
part  of  the  defendants,  is  sufficient  cause  for  refusing  either 
a  peremptory  or  an  alternative  writ.  The  motion  for  the 
writ  should  be  made  upon  an  affidavit  setting  forth  the 
facts  on  which  it  is  based.    States  ex  rel,,  v.  School  JHairicta    98 

4.  Corporations:    bights  of  stockholders.    One  or  more 

of  the  stockholders  of  a  corporation  may  compel  its  officers, 
by  mandamus,  to  make  and  publish  the  statement  required 
by  the  statute.    Smith  ^  Crittenden  v.  Steele 115 

8ee  Counties,  8. 

MARRIED  WOMEN. 

I.  Conveyances  and  Contracts.  Under  Sees.  42  and  48, 
Ch.  61,  General  Statutes,  a  married  woman  may  sell  and 
convey  real  estate,  or  any  interest  she  may  have  therein, 
the  same  as  if  she  were  single.  As  to  her  other  contracts 
she  is  liable  only  to  the  extenC  that  they  are  made  with  ref- 
erence to,  and  on  the  faith  and  credit  of,  her  separate  estate. 
HaU  «.  Christy '..  264 

See  HuBBAKD  akd  Wive. 


MINOR. 
See  IfTFAKCY. 
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MISTAKE. 

See  Negotiable  Instrumekts,  5. 

» 

MORTGAGE. 

1.  Foreclosure:    distribution  of  proceeds  of  sale.    J. 

H.  B.  held  a  second  mortgage  on  certain  real  estate  owned 
by  J.  E.  S.  .The  S.  S.  I.  held  a  prior  and  first  mortgage  on 
the  same  property  executed  by  the  same  mortgagor.  Other 
parties  held  judgments  against  J.  E.  S.,  all  subsequent  to 
the  mortgage  of  J.  H.  B.  J.  H.  B.  commenced  suit  in  the 
district  court  to  foreclose  his  mortgage,  making  the  S.  S.  I., 
as  well  as  J.  E.  S.  and  wife,  and  the  several  judgment 
creditors,  defendants,  Jind  alleging  that  their  several  claims 
and  liens*  were  junior  and  subject  to  the  lien  of  his  mort- 
gage. The  S.  S.  I.  appeared  and  answered,  setting  up  its 
mortgage  and  claiming  it  to  be  the  first  and  prior  lien. 
The  court  found  and  declared  the  mortgage  of  the  S.  8.  I. 
to  be  the  first  and  prior  lien,  and  rendered  the  usual  decree 
of  foreclosure.  Upon  sale  of  the  mortgaged  premises  by 
the  sheriff  they  brought  less  than  the  amount  found  due 
.  the  S.  S.  I.  by  the  court.  From  an  order  directing  such 
proceeds  to  be  paid  to  the  S.  S.  I.,  J.  H.  B.  appealed;  held 
that  it  was  the  land  itself  and  not  the  equity  of  redemption 
that  was  sold  by  the  sheriff,  and  that  all  right,  title,  and 
lien  of  each  of  the  parties  who  were  before  the  court  in  and 
to  the  lands,  passed  to  the  purchaser  by  virtue  of  the  sher- 
ifi^sdeed.     Buelv.  Farwell .T.  224 

2.    :    TIME  FOR  BRIKGIKQ  ACTION.    An  action  for  the 

foreclosure  of  a  mortgage  upon  real  estate  may  be  brought 
at  any  time  within  ten  years  after  the  action  accrued. 
[Maxwell,  Ch.  J.;  dissenting.]    Hale  v.  Christy 264 

8.  Chattel  Mortgage  between  parties  to  the  transaction  need 
not  be  in  writing.  A  verbal  agreement  is  sufficient,  al- 
though of  no  validity  as  against  creditors  and  bona  fide  pur- 
chasers.    Oonchman  v.  Wright 1 

4.  Power  to  Sell.    A  chattel  mortgage  of  a  stock  of  goods  in 

a  store,  with  power  to  the  mortgagor  to  sell  in  the  ordinary 
course  of  trade,  although  fraudulent  and  void  as  to  credit- 
ors and  subsequent  purchasers  in  good  faith,  is  valid  be- 
tween the  parties  to  it.     Gregory  v.  Whedon 373 

5.  Hecord:    vendee.    And  a  vendee  who  purchases  the  en- 

tiro  stock  of  goods,  with  the  intent  to  hinder  and  delay 

89 
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creditors,  cannot  hold  such  goods  against  the  mortgage,  al- 
though it  was  not  recorded  until  after  the  pretended  pur- 
chase.    Id 373 

6.  Sale  by  Mortgagor.    If  a  mortgagor  sell  portions  of  the 

mortgaged  premises  in  different  parcels  at  different  times 
by  warranty  deed,  that  which  he  retains  is  in  equity  prima- 
rily liable,  as  against  all  but  the  mortgagee,  for  the  whole 
debt.    Lausmanv.  Drahoa 457 

7.  Foreclosure:     koticb.    Before  a  prior  mortgagee  can 

be  required  to  shape  his  action  in  the  collection  of  his 
debt,  in  reference  to  the  subsequent  order  of  alienation, 
he  must  have  actual  notice  of  what  that  order  is,  and  not 
merely  the  constructive  notice  derived  from  the  registry  of 
the  deeds  made  by  the  mortgagor  subsequent  to  the  mort- 
gage.    Id 457 

8.  :  :  .  A  subsequent  purchaser  desir- 
ing the  prior  mortgagee  to  act  with  reference  to  the  subse- 
quent order  of  alienation,  should  give  him  notice  of  the 
facts  in  proper  time,  and  request  him  to  sell  accordingly. 
If  he  is  not  a  party  to  thei  proceedings  for  foreclosure,  and 
is  given  no  opportunity  there  to  present  his  equities,  he 
may  file  a  bill  against  the  mortgagee  and  the  other  subse- 
quent purchasers  (if  any),  staying  the  sale  until  the  respec- 
tive equities  can  be  adjusted.  But  he  cannot  remain  pas- 
sive until  the  sale  has  been  made  and  confirmed,  and  then 
assert  his  rights  against  the  mortgagee  in  view  of  facts  of 
which  the  latter  had  no  knowledge.    Id 457 

9.  :  FARAMOXTNT  TITLE.  L.  brought  his  action  to  fore- 
close a  mortgage  executed  by  McW.  Several  other  per- 
sons, including  0.,  were  made  defendants  as  subsequent 
purchasers  and  incumbrancers.  C.  answered,  claiming  to 
be  the  absolute  owner  of  the  land  by  paramount  title, 
averred  that  HcW.  never  had  any  right  or  title  to  the  land, 
and  prayed  that  the  mortgage  be  adjudged  null  and  void 
and  cancelled.  The  plaintiff  replied,  denying  the  validity 
of  C.'s  title,  alleging  that  it  was  obtained  by  fraud,  etc. 
On  appeal  by  C.  firom  a  decree  of  the  district  court  fore- 
closing the  mortgage  and  declaring  the  pretended  title  of 
G.  to  be  void,  and  setting  aside  the  several  deeds  of  convey- 
ance under  which  he  claimed  title — Held,  That  C.  having 
set  up  his  adverse  title — ^having  by  pleading  as  well  as  by  ' 
testimony  invoked  the  judgment  of  the  court  as  to  the 
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lidity  of  his  title — ^he  cannot  now  deny  the  power  of  the  * 
court  to  pass  upon  the  issue  thus  presented.    Launshury  v, 
Catron, 469 

See  Judicial  Sale.    Rbal  Property. 


MUNICIPAL  CORPORATIONS. 

Constitutional  Law:  taxation.  The  constitution  of  a 
state  not  being  a  grant,  but  a  restriction  upon  the  power  of 
the  legislature,  therefore  a  provision  in  the  constitution, 
that  "  the  legislature  may  vest  the  corporate  authorities  of 
cities,  towns,  and  villages  with  power  to  make  local  im- 
provements by  special  assessments,  or  by  taxation  of  prop- 
erty benefited,"  merely  prescribes  the  rule  of  apportion- 
ment of  such  special  taxes,  and  does  not  prohibit  the  legis- 
lature from  conferring  the  power  to  make  local  improve- 
ments by  special  assessments  or  taxation  upon  property 
benefited,  upon  other  municipal  corporations  than  those 
designated.     The  State,  ex  reL,  v.  Dodge  County,..., 124 

Bee  Bonds.    Counties.    Constitdtional  Law.    Schools,  1,  8,  4. 


MURDER. 


See  Criminal  Law.    Practice  in  Criminal  Cases. 


NEGOTIABLE  INSTRUMENTS. 


1.  Promissory  Note :  attorney's  fee.  A  promissory  note, 

in  form  otherwise  negotiable,  is  not  rendered  non-negotiable 
by  reason  of  containing  a  clause  in  these  words,  "  and  if 
suit  is  brought  to  enforce  collection  I  will  pay  reasonable 

attorney 's  fees. ' '    Hearf  v.  Dubuque  County  Bank 10 

Kemp  V.  Klaus 24 

2.    :    .    Nor  is  such  note  rendered  non-negotiable 


by  reason  of  its  containing  a  recital  in  these  words,  "  The 
express  condition  of  the  sale  and  purchase  of  this  Ohio 
reaper  and  mower  No.  —  is  such  that  the  title,  ownership,* 
or  possession  does  not  pass  from  the  said  McDonald  &  Co. 
until  this  note  and  interest  is  paid  in  full.  That  the  said 
McDonald  &  Co.  have  full  power  to  declare  this  note  due 
and  take  possession  of  said  machine  at  any  time  they  may 
deem  themselves  insecure,  even  before  the  maturity  of  the 
note."    Id 


10 
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8.  :  iNDOBSXMiEirr.  A  promissory  note  had  the  follow- 
ing written  od  the  back  of  it :  '^  For  value  received  I  hereby 
guarantee  payment  of  the  within  note,  and  waive  presenta- 
tion, protest,  and  notice,"  signed  by  the  payee,  ^eld,  that 
it  operated  as  a  transfer  of  the  note,  or  as  an  indorsement 
with  an  enlarged  liability.    Id '. ^    10 

4.    :    sxrBPLUB  WORDS.    The  following  words  in  a  pro- 


missory note  to- wit :  <'  and  also  authorize  any  attorney  of 
record  to  go  into  court  and  confess  judgment;"  confer  no 
authority  on  the  holder  to  enter  up  judgment  thereon  with- 
out suit  or  notice,  and  were  properly  rejected  as  surplusage. 
Kemp  V,  Klaus 24 

&  Liability  of  Indorser.  One  0.,  being  indebted  to  D., 
drew  a  draft  upon  C.  D.  G.,  of  St.  Louis,  for  the  amount 
of  the  debt,  payable  in  thirty  days  from  date,  and  delivered 
the  draft  to  D.,  who  placed  the  same  in  a  bank  for  collec- 
tion. Before  the  maturity  of  the  draft  D.  was  notified  that 
it  had  been  paid,  and  drew  out  a  portion  of  the  money.  0., 
who  was  insolvent,  upon  being  notified  of  the  payment  of  the 
draft,  called  at  the  bank  before  the  matiu*ity  of  the  draft, 
and  expressed  surprise  at  its  payment  before  maturity,  and 
stated  to  the  ofiicers  of  the  bank  that  he  was  anxious  to  pro- 
tect the  draft,  and  that  if  it  was  not  paid  that  "he  had  some 
money  which  he  intended  to  keep  for  the  protection  of  the 
draft ;"  he  was  informed  that  it  had  been  paid.  Afterwards 
it  was  discovered  that  the  draft  had  not  been  paid.  Held, 
that  as  D.  had  lost  no  rights  against  C,  in  consequence  of 
the  mistake,  that  the  bank  was  entitled  to  recover.  De 
Nayerv,  State  National  Bank 106 

6.  Conversion  of  Negotiable  Seotirities:  BAMAQjcs.  In 

an  action  to  recover  damages  for  the  wrongful  conversion 
of  a  negotiable  promissory  note  and  mortgage,  it  being 
conceded  in  the  petition  that  at  the  time  of  conversion  they 
were  legally  held  by  the  defendant  as  security  for  certain 
advances  of  money  to  the  plaintiff's  son,  and  there  being 
BO  allegation  that  such  advances  had  been  paid  or  in  any 
way  satisfied — held,  that  the  utmost  extent  of  liability,  if 
any,  was  the  value  of  the  securities,  less  the  amount  due  on 
such  advances,  together  with  interest  from  the  time  of  con- 
version.    Oropsey  v.  AveriU ^    161 

7.  Evidence :    opiniok  ov  switksss  :  owttxbship.    The  fact 

of  the  plaintiff's  ownership  of  negotiable  securities  being 
in  issue,  it  was  not  competent  for  her  to  testify,  against  ob- 
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Jection,  that  slie  "  was  the  owner''  thereof.  This  was  a 
conckision  of  law  to  be  established  by  proof  of  facts  neces- 
sary to  show  ownership,  and  not  by  the  opinion  of  wit- 
nesses.   Id 161 

8.  SiStoppeL    The  plaintiff,  the  payee  of  a  negotiable  pro- 

missory note,  having  formally  indorsed  it  to  her  son,  who 
afterwards  pledged  it  to  the  defendant — who  had  no  knowl- 
edge of  the  purpose  for  which  the  indorsement  was  made-^ 
as  security  for  a  loan  of  money,  will  not  be  permitted  to 
contradict,  or  limit  the  legal  effect  of  such  indorsement,  by 
showing  the  real  purpose  for  which  it  was  made.    Id 16t 

9.  Pleading:    abmibsiokbofbscobd:    billof  sxchangx: 

IND0B8EK:  AOCBFTANCX.  Lincoln,  a  member  of  the  firm 
of  L.  &  L.,  drew  a  draft  at  sixty  days'  sight  on  the  firm  of 
T.  &  S.,  and  indorsed  it  with  the  name  of  his  firm.  The 
draft  was  then  discounted  by  the  plaintiff  for  the  benefit  of 
the  firm  indorsing  it,  and  then  forwarded  to  the  drawers, 
and  by  them  accepted.  Action  against  the  individuals 
composing  the  two  firms  on  the  draft ;  T.  &  L.,  the  acceptors, 
answered,  admitting  their  liability  to  the  plaintiff,  but,  as 
against  the  indorsers,  alleged  the  acceptance  was  an  accom- 
modation merely,  and  for  their  benefit,  and  prayed  that  it 
be  BO  certified  in  the  judgment.  Lincoln  was  not  sum- 
moned, nor  did  he  answer.  Lowrey  answered,  denying* 
his  liability  on  the  ground  of  the  unauthorized  use  of  the 
of  the  firm  name  by  Lincoln  in  the  indorsement,  and  in  re- 
ply to  the  answer  of  T.  &  S.  denied  that  they  were  accom- 
modation acceptors  for  L.  &  L.,  but  that  the  acceptance 
was  for  Lincoln  alone,  and  for  value.  At  the  trial  Lowrey 
stipulated  for  judgment  against  himself  according  to  the 
prayer  of  the  petition.  Heldj  that  this  was  a  virtual  ad- 
mission of  the  indorsement,  and  of  his  liability  under  it, 
and  left  but  the  single  question  of  principal  and  surety  be- 
tween the  defendants  to  be  tried.  Heldy  further ^  that  on 
this  question,  the  verdict  being  against  the  clear  weight  of 
the  evidence,  a  new  trial  should  be  granted.  Treffo  v.  Z/ow- 
rey 288 

10.  Acceptance  of  Draft:  pbbsttmftiok.  The  legal  pre- 
sumption arising  from  the  acceptance  of  a  draft  is  that  the 
acceptor  has  funds  of  the  drawer  in  his  hands  with  which 
to  pay  it  at  maturity.  But  as  between  the  acceptor  and  the 
drawer,  indorser,  or  other  holder,  for  whose  accommoda- 
tion the  acceptance  was  given,  this  presumption  may  be  re- 
butted, and  the  true  relation  of  the  parties  to  each  other 
shown.    Id 288 
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IV  PromiJBSory  Note:  conditions.  P.  &  W.  executed 
and  delivered  a  note  for  the  sam  of  $142.50  to  the  Polo 
Manuf.  Go.  for  a  Polo  haryester.  On  the  back  of  the  note  • 
was  the  following  memorandum  :  "  This  note  to  be  paid 
in  wheat  at  ninety-five  cents  per  bushel."  ffeldj  that  the 
memorandum  was  a  part  of  the  note.  JPiolo  Manufacturing 
Cb.  V.  Parr 879 


NEW  TRIAL. 

1.  Error:  kyidence:  motion  fob  new  tbial.  When  the 
error  complained  of  concerns  the  admission  or  rejection  of 
testimony  on  the  trial,  the  record  must  show  that  the  al- 
leged error  was  specifically  assigned  in  the  motion  for  a 
new  trial.  And  it  is  not  enough  merely  to  allege^**  For 
errors  in  the  ruling  of  the  court  in  allowing  evidence  ob- 
jected and  excepted  to  by  the  defendant."  Walrath  v.  The 
SiaU  \ 80 

8.    :    IMPBOPSB  CONDUCT  OF  COUNSEL.    If  it  be  assigned 

ibr  error  that  'Hhe  prosecuting  attorneys  improperly  con- 
ducted themselves  in  the  argument  of  the  case  to  the  jury," 
to  the  prejudice  of  the  prisoner,  the  record  must  show  that 
the  particular  matter  complained  of  was  brought  to  the  at- 
tention of  the  court  below,  and  was  made  one  of  the 
grounds  of  complaint  in  the  motion  for  a  new  trial.    Id.,,    80 


S.  Newly  Discovered  Evidenoe.  It  is  not  sufficient  to 
allege  in  an  affidavit  for  a  new  trial,  on  the  ground  of 
newly-discovered  evidence,  that  the  party  could  not,  with 
reasonable  diligence,  procure  such  testimony  before  the 
trial.  The  affidavit  must  state  what  particular  efforts  the 
party  has  made  to  procure  such  testimony.  Totner  v. 
Densmore 884 

4.    .    It  is  a  general  rule,  applicable  in  capital  as  well  as 


in  other  cases,  that  a  new  trial  will  not  be  granted  on  the 
^^    ground  of  newly  discovered  evidence  where  such  evidence 
would  be  cumulative  merely.     St.  Louis  v.  The  State 406 

4.  Surprise :  conversion  of  goods.  Where,  on  the  trial  of 
a  cause  for  the  conversion  of  goods,  the  plaintiff  failed  to 
prove  the  value  of  the  same  until  the  case  had  been  submit- 
ted to  the  jury,  the  court  restricted  the  defendant  to  testi- 
mony as  to  the  value  of  the  goods,  and  thereby  prevented 
him  from  introducing  testimony  to  prove  that  the  plaintiff 
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was  not  the  owner  of  the  same — Held^  that  this  was  such 
surprise  as  waroanted  the  court  in  granting  a  new  trial. 
Tomer  v,  Denamore 884 

NOTICE. 

See  Corporations.  Judicial  Sale,  7.   Landlord  and  Tenan^I. 

Real  Property.    Summons. 

OFFICERS. 
See  Injunction. 

OFFICIAL  BONDS. 
See  Sheriff. 

PARTIES. 
See  Practice,  60,  61. 

PARTNERSHIP.      • 

• 
1«    Acts  of  Partner.    A  partner  binds  the  firm  of  which  he 
is  a  partner  necessarily  only  when  he  uses  the  name  of  the 
firm  and  acts  within  the  scope  of  his  authority.     Norton  v. 
Thatcher 186 

2.  .  McC,  a  member  of  a  firm,  entered  into  the  fol- 
lowing contract:  "  Rec'd,  of  W.  F.  McC.  $20,  for  which 
sum  I,  N.  L.  T.,  agree  to  give  the  said  W.  F.  McC.  any 
profits  that  I  may  have  on  a  lot  of  5,850  pounds  of  wool 
over  and  above  costs  and  freight.  And  I,  W.  F.  McC, 
agree  to  pay  any  loss  that  may  be  made  in  sale  of  wool  under 
$1,828.75  and  freight.  (Signed)  N.  L.  T.  W.  F.  McC' 
There  was  a  loss  of  $398.02  on  the  sale  of  the  wool.  McC. 
was  in  partnership  with  N.  in  the  grain  business,  but  con- 
cealed the  written  contract,  as  also  did  T.  N.  was  informed 
that  the  only  risk  was  the  $20,  and  was  not -aware  of  the 
character  of  the  contract  until  alfter  the  sale  of  the  wool. 
Heldj  without  proof  of  prior  authority  to  purchase  the 
wool,  or  knowledge  of  the  contract  and  its  terms,  N. 
could  not  be  held  liable,  the  contract  not  having  been  made 
for  the  firm.      Id 186 
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8.    Bailroad  Corporation:    ofvicbbb.     L.  was  president 

of  the  B.,  Ft  K.  &  P.  R.  R.  Co.  from  1869  to  October,  1875, 
and  in  1871  became  a  member  of  a  construction  company 
to  complete  the  road,  the  construction  company  to  take  all 
the  assets,  assume  the  debts,  and  pay  all  claims  and  ex- 
penses of  the  corporation.  In  1875  the  B.,  Ft  K.  &  P.  R.  R. 
Go.  was  merged  in  the  Nebraska  Railway  Co.  In  an  ac- 
tion by  L.  against  the  latter  company  for  the  value  of  ser- 
vices performed  by  him  as  president  of  the  B.,  Ft  K.  &  P. 
R.  R.  Co.  from  1871  to  1876,  in  procuring  the  right  of 
way  and  promoting  the  interest  of  the  corporation,  held, 
that  he  could  not  recover,  he  as  a  member  of  the  construc- 
tion company  having  assumed  to  pay  for  such  services. 
Nebraska  Railway  Co.  v.  Lett ' 251 

4-  : .  The  two  leading  features  of  the  contract  of  part- 
nership are  a  common  interest  in  the  stock  of  the  cbmpany, 
and  a  personal  responsibility  for  the  partnership  contracts. 
Id 261 

• 

5.  :  LIABILITY  OF  PARTKEB8.  Each  individual  mem- 
ber of  a  partnership  is  answerable  in  aolido  for  the  whole 
amount  of  the  partnership  debts,  without  regard  to  the 
proportion  of  his  interest,  or  the  nature  of  the  contract  be- 
tween him  and  his  co-partners.    Id 261 

6.  Purchase  by  Partner  of  Claiin  Against  Another. 

C.  and  S.  were  in  partnership  in  the  business  of  fattening 
cattle,  C.  conducting  the  sales  and  receiving  the  money. 
About  the  sixth  of  April,  1875,  C.  having  a  considerable 
amount  of  the  partnership  funds  in  his  hands,  and  being 
about  to  sell  all  the  stock  owned  by  the  partnership,  pur-  . 
chased  a  claim  against  S.  for  about,  twenty-five  cents  on 
the  dollar,  and  in  his  settlement  with  S.  sought  to  apply  it 
against  the  amount  of  partnership  funds  in  his  hands  due 
S.,  at  its  face  value.  In  an  action  on  the  claim,  keldy 
that  C.  could  recover  no  more  than  he  had  paid  for  the 
claim.     Catron  V,  Shepherd 808 

7.    .      When   property  is  purchased    with   partnership 

funds  it  inures  to  the  benefit  of  the  partnership.     Id 808 

8.     .     Each  partner  is  a  principal,  and  also  is  agent  for 

every  other  member  of  the  firm,  and  a  purchase  mude  by 
one  partner  with  the  funds  of  another  inures  to  the  benefit 
of  such  partner,  and  cannot  be  applied  by  the  agent  to  his 
own  personal  profit.     Id 308 
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PAYMENT. 

1.  IJsiiry:    attornsy's  fxis.    The  time  of  payment  of  a 

Judgment  against  B.  was  extended,  B.  paying  plaintiffs 
attorney  a  fee  of  |140  in  addition  to  legal  interest.  Held^ 
usurious,  and  that  the  fee  was  a  payment  pro  tanto  on  the 
judgment.    Rosa  v,  Doggett 52 

2.  Tender.    In  May,  1876,  K.  entered  into  a  contract  with 

G.  to  herd  22  head  of  cattle  during  the  season  of  grazing, 
for  twenty-flve  cents  per  head,  per  month.  In  September 
of  that  year  G.  was  garnisheed  for  $20  in  an  action  pend- 
ing against  K. ;  soon  thereafter  K.  notified  G.  to  take  his 
stock  away  or  he  would  not  be  responsible  for  them.  At 
the  time  designated  G.  went  to  the  residence  of  K.  and  in- 
fori|(ied  him  that  he  had  been  garnisheed  for  $20,  but  would 
pay  the  balance  due.  ^.  refused  to  deliver  the  stock  with- 
out payment  in  full,  including  the  amount  garnisheed. 
Hdd — 1.  That  the  question,  whether  £.  by  his  conduct 
had  waived  the  production  of  the  money,  should  have  been 
submitted  to  the  jury.  2.  That  an  offer  by  K.  to^receive 
the  amount  due  after  an  action  of  replevin  had  been  com- 
menced, would  not  defeat  the  action.     Guthman  v,  Kearn,.  602 

8.    :     WAITBB.    Ordinarily,  to  make  a  valid  tender,  the 

money  should  he  actually  produced,  but  if  the  creditor 
dispense  with  its  production,  or  do  any  thing  which  is 
equivalent  thereto,  and  the  debtor  has  the  money  at  the 
time,  and  is  ready  to  produce  it,  the  production  of  the 
money  will  be  deemed  waived.    Id 608 

PERSONAL  PROPERTY. 
See  MoBTOAOK,  8,  4,  5.    Taxes,  8,  9,  11,  12. 

PETITION. 
See  Pleading,  2,  6,  11. 

PERFORMANCE. 
See  Real  Property,  6. 

PLEADING. 

1.  Heplioation.  A  reply  must  be  made  to  all  the  material 
allegations  of  new  matter  contained  in  an  answer,  or  they 
will  be  taken  as  true.    Payne  v.  Brigg% 76 
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2.  Taxes:  Pxnnov.  In  1877  W.  filed  a  petition  in  the  dis- 
trict court  praying  for  the  cancellation  of  certain  tax  cer- 
tificates, and  alleging  "  that  the  plaintiff  has  the  legal  title, 
and  \i  in  peaceable  possession,'^  etc.,  of  certain  real  estate. 
The  tax  was  levied  in  1878,  and  a  sale  took  place  in  1875, 
while  W.  was  in  possession  and  had  an  abundance  of  per- 
sonal property  in  the  county  to  satisfy  the  tax.  On  the 
trial,  testimony  was  introduced  showing  W.  to  have  been 
the  owner  and  in  possession  of  the  land  for  a  number  of 
years  prior  to  1878.    HM^  that  the  petition  stated  facts 

sufficient  after  judgment  to  sustain  the  same.     Wilhelm  v. 
Ru88eU 120 

8.'  Estoppel :  plxadiko.  If  an  estoppel  be  relied  on  as  a 
a  defense  to  an  action,  in  order  to  be  availing  it  must  be 
plead.     B,  ^  M.  R,  R.  Co,  v,  Harris 140 

4.  Szhibits.  If  an  exhibit  to  a  pleading  be  objectionable  the 
proper  practice  is  to  bring  it  to  the  attention  of  the  court 
by  motion.    Mulhollan  v.  Scoggin 202 


6.  Action  upon  Written  Instruments.  In  bringing  an 
action  upon  a  deed  or  other  instrument,  consisting  of  sev- 
eral distinct  parts,  the  plaintiff  is  required  to  set  out  in  his 
petition  only  so  much  of  the  instrument  as  is  necessary  to 
show  his  right  of  action.  He  should,  however,  attach  a 
copy  of  the  instruments  sued  on  to  his  petition,  and  if  none 
be  attached  he  may  be  compelled  to  do  so.  Dorriixgion  v. 
Meyer 
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6.  :  JUDGMENT.  A  petition  alleged  that  '*  an  under- 
taking was  entered  into  as  provided  by  law,  and  that  said 
undertaking  was  lost  or  mislaid;"  held,  sufficient  after 
judgment  to  show  that  the  undertaking  was  in  writing  and 
would  sustain  the  judgment.    Id 


211 


7.  Verifloation.  The  want  of  verification  to  a  pleading  is 
not  jurisdictional.  Where  a  petition  is  not  verified,  or 
where  the  verification  is  defective,  if  objection  is  made  by 
the  proper  motion,  it  is  the  duty  of  the  court  to  require  the 
pleading  to  be  verified  as  required  by  law.  But  this  defect 
may  be  waived,  and  will  be  deemed  waived,  where  no  ob- 
jection is  made  until  after  the  rendition  of  the  judgment. 
Id 214 


8.    Amendment  of  Pleadings.    Where  testimony  is  intro- 
duced without  objection  tending  to  prove  a  different  issue 
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from  that  made  in  the  pleadings,  the  court,  after  the  trial, 
may  permit  the  pleadings  to  be  amended  to  conform  to  the 
facts  proved.     Catron  v.  Shepherd 30$ 

9.  Tax  Deed ;  ixjunctiok.    Action  by  the  purchaser  of  real 

estate,  under  a  foreclosure  sale  to  enjoin  the  execution  of  a 
tax  deed  about  to  be  made  by  the  county  treasurer,  in  pur- 
suance of  a  sale  for  taxes  made  prior  to  plaintiff's  purchase, 
on  the  sole  ground  that  the  mortgagors  "  were  seized  and 
possessed  ,of  personal  property  sufficient  to  pay  the  taxes 
due  on  said  land.''  Held^  1st,  That  even  if  the  plaintiff 
could  raise  this  question,  there  being  no  allegation  to  the 
effect  that  the  personal  property  was  within  the  jurisdiction 
of  the  treasurer,  this  was  a  fatal  defect  in  the  petition ;  2d, 
That  the  plaintiff,  being  a  purchaser  at  judicial  sale,  he 
took  the  land  subject  to  the  unpaid  taxes  and  assessments, 
and  whether  the  tax  sale  was  valid  or  not,  the  taxes  them- 
selves, in  either  event,  were  a  legal  incumbrance,  subject  to 
which  the  plaintiff  took  his  title,  and  that  he  was  entitled 
to  the  equitable  interference  of  the  court  only  on  condition 
,  that  he  offers  to  do  equity,  by  tendering  or  offering  to  pay 
the  fiill  amount  of  taxes  justly  due.    lUr  v.  Colson 381 

10.  OfQ.cial  Bond :  petition.  Where,  in  an  action  on  the 
official  bond  of  a  sheriff,  the  petition,  by  suitable  averments, 
shows  affirmatively  that  the  act  complained  of  was  done  by 
the  sheriff  while  in  the  performance  of  an  official  duty,  it 
is  not  subjeot  to  demurrer  because  of  an  additional  aver- 
ment that  it  was  done  '*  under  color  of  his  said  office.'' 
These  latter  words  are  but  a  conclusion  not  warranted  by 
the  facts  stated,  and  will  be  rejected  as  surplusage.  Suf- 
man  v.  Kopplekom 344 

11.  Action  by  Corporation :  answeb.  In  an  action  by  a 
corporation,  B.  put  in  an  answer  consisting  of  a  general 
denial.  Heldj  that  such  answer  did  not  put  in  issue  the 
corporate  character  of  the  corporation,  or  its  power  to  sue 

in  said  court.     National  Life  Ins.  Co,  v.  Robinson 452 

12.  Petition.  Plaintiff^s  interest  must  affirmatively  appear  in 
an  action  brought  on. a  written  instrument  by  one  not  a 
nominal  party  to  it.     Hicklin  v.  Nebraska  City  NaVl  Bank.  468 

See  MoBTGAQE,  1,  2,  8,  9.    Negotiable  Ikstbuments,  9. 

POSSESSION. 
See  Landlobd  aitd  T£nant. 
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PRACTICE. 

1.  Motion  for  New  TriaL     Objection  was  made  that  the 

court  erred  in  rejecting  certain  proper  testimony  offered  on 
the  trial  by  the  plaintiffs  in  error,  but  this  objection  was 
not  made  in  the  motion  for  a  new  trial.  Held^  that  the 
errors,  if  any,  were  thereby  waived.  Heard  v,  Dulmque 
Ckmnty  Bank 10 

2.  Error:    final  obdbb.    An  order  of  a  judge  of  a  district 

court  dissolving  a  temporary  injunction  is  not  final,  but 
interlocutory  merely,  and  insufficient  to  support  a  petition 
in  error  before  final  judgment  in  the  action.     ScoJUld  v. 
The  Siaie  National  Bank 16 

8.  Bill  of  Exceptions.  Exceptions  which  are  not  properly 
a  matter  of  record  must  be  preserved  in  writing,  and 
properly  certified  by  the  presiding  judge,  in  order  to  be  con- 
sidered by  the  supreme  court.  And  affidavits  in  support  of, 
or  in  opposition  to,  any  proceeding  in  the  court  below,  must 
be  embodied  in  a  bill  of  exceptions.     Credit  Fonder  of 

America  v,  Rogers 84 

/ 


STIPULATION  OF  ATTOBNEYS.    A  Stipulation  of  the 


attorneys  in  the  cause,  stating  that  the  record  is  a  correct 
transcript  of  the  proceedings,  may  be  sufficient  to  justify 
the  judge  of  the  court  below  in  signing  the  bill  as  presented, 
but  forms  no  basis  for  the  supreme  court  to  consider  the 
matters  embodied  in  the  bill  of  exceptions.     Id 84 

6.  Betum  of  Sheriff:  qabnishmsnt.  Beturn  of  a  sheriff 
to  an  execution,  that  '<  he  cannot  find  any  chattel  property 
belonging  to  the  within  named  defendants  whereon  to  levy 
this  writ,"  is  sufficient  to  authorize  proceedings  in  garnish- 
ment under  section  244  of  code.     Wilson  v,  Bumey 89 

6.  Garnishment.     Where  a  garnishee  has  been  properly 

served  with  process,  and  has  appeared  and  answered,  and 
an  order  has  been  made  by  the  court  requiring  him  to  pay 
a  certain  sum  owing  by  him  to  the  debtor  into  court,  from 
which  order  no  appeal  is  taken,  such  order  cannot  be  at- 
tacked collaterally.     Id 89 

7.  Attorney's  Fees.    No  attorney  fees  can  be  allowed  ex- 

cept in  cases  where  a  judgment  has  been  recovered,  and 
only  in  cases  where  the  instrument  upon  which  the  action 
is  brought  in  express  terms  provides  for  their  allowance. 
And  in  no  case  can  such  fee  be  recovered  unless  it  is  al- 
lowed by  the  court.     Rosa  v.  Doggett 48 
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8.    :    txsTJRT.    In  the  year  1875  judgments  to  the  amount 

of  about  $1,600  were  recovered  against  R.,  who  filed  a  stay 
of  execution.  Upon  the  expiration  of  the  stay,  R.  obtained 
an  extension  of  the  time  of  payment  from  June  until  Sep- 
tember, upon  paying  the  plaintiff's  attorney,  with  plain- 
tiff's assent,  $140  as  an  attorney's  fee,  in  addition  to  10  per 
cent  interest.  Upon  a  petition  for  an  injunction  being 
filed,  it  was  held  that  the  fee  paid  to  the  plaintiff's  attorney 
was  usurious  and  must  be  applied  pro  tanto  upon  the  judg- 
ments.   Id 48 

9.  Depositions:     tenue.      The  certificate  of  the    officer' 

taking  a  deposition  ought  to  show  on  its  (ace  the  county 
and  state  or  country  where  the  same  is  taken,  as  well  as  the 
state  or  country  from  which  the  officer  derived  his  official 
character.    Payne  v,  Briggs 75 

10.    .     Whether  it  is  proper  to  take  depositions  in  the 

office  of  one  of  the  parties  or  his  attorney,  or  before  an 
officer  who  is  also  the  clerk  or  student  of  such  party  or  at- 
torney— QMcertf.      Id 76 

11>  Mandamus.  An  alternative  writ  of  mandamus  must 
contain  a  statement  of  all  the  facts  necessary  to  justify  the 
order  sought  for  by  the  proceeding,  and  omissions  in  the 
alternative  writ  cannot  be  supplied  by  the  affidavit  or  ap- 
plication.     State f  ex  rel,^  V.  School  District 92 

12.  Bill  of  Exceptions.  When  a  bill  of  exceptions  is 
properly  presented  to  a  judge  for  his  signature  within 
sixty  days  from  the  rising  of  the  court,  it  it  no  cause  for 
dismissing  an  action  that  the  bill  was  signed  after  the  ex- 
piration of  sixty  days  from  that  time.  Leighton  j*  Broum 
V.Stuart 96 

18.    .    When  it  does  not  appear  at  what  time  a  bill  of 

exceptions  was  presented  to  a  judge  for  his  signature,  it 
will  be  presumed  to  have  been  presented  within  the  period 
required  by  the  statute.  Id.^  96.  As  to  the  time  within 
which  bill  must  be  presented  to  the  judge  for  signature — 
See  Mrst  National  Bank  V.  Bartlett 319 

14.  Mandamus.  An  application  for  a  mandamus,  verified 
upon  information  and  belief,  where  there  is  no  appearance 
on  the  part  of  the  defendants,  is  sufficient  cause  for  refusing 
either  a  peremptory  or  an  alternative  writ.  The  motion 
for  the  writ  should  be  made  upon  an  affidavit  setting  forth 
the  facts  on  which  it  is  based.  State^  ex  rel.y  v.  School  DiS' 
tricU 98 
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15.  Service  of  Stunmons.  A  summonB  most  be  served  by 
delivering  a  copy  to  the  defendant  personally,  or  by  leav- 
ing a  copy  at  his  usual  place  of  residence.  Service  by  leav- 
ing a  copy  at  his  place  of  business  is  not  sufficient.  Ault- 
man  ^f  Taylor  Oo.v,  Sieinan 109 

16.  Appearftnoe  of  Defendant.  Where  a  defendant  ap- 
pears specially  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  court  over  his  person,  he  must  restrict  his  mo- 
tion to  the  single  question  of  jurisdiction.    Id 109 

17.  Repleyin:  undertakivo.  A  party  cannot  object  to  de- 
fects in  an  undertaking  in  replevin  by  a  special  appearance, 
nor  to  defects  in  the  affidavit;  nor  because  the  plaintiff's 
ownership  and  right  of  possession  are  denied.    Id 109 

18.    :    SERVICE  OF  ORDER.     It  is  the  duty  of  an  officer, 

•  to  whom  an  order  of  delivery  is  directed,  to  serve  a  copy  of 

the  same  on  the  defendant,  and  if  he  fail  to  do  so  he  will  be 
liable  for  all  damages  which  the  defendant  may  sustain  in 
consequence  of  such  neglect.  But  the  failure  to  serve  such 
copy  is  not  jurisdictional.     Id 109 

19.  Costs.  A  party  innocently  in  possession  of  property  can- 
not be  subjected  to  costs  unless  a  demand  is  made  for  the 
property,  but  where  the  defendant  pleads  property  in  him- 
self, no  demand  is  necessary.  Homan  v,  Laboo,  1  Neb., 
ilO,  adhered  to.    Id 110 

20.  Assignment  of  Error.  An  assignment  of  error  in  these 
words,  **  Because  the  court  erred  in  admitting  testimony  in 
said  case  upon  the  trial  of  the  same  offered  by  the  plain- 
tiff^" or  **  Because  the  court  erred  in  rejecting  evidence  of- 
ferred  by  the  defendants  upon  the  trial  of  the  cause,''  is  too 

indefinite  to  be  considered.    Lynamv.  McMlUan 134 

B.  ^  M.  R.  R.  V.  Harris 140 

McCormickv,  Keith 142 

Tomer  v.  Dentmore 384 

21.      :      ASSIGNMENT  IN  MOTION    VOR    NEW    TRIAL.      To 

lay  the  foundation  for  a  review  by  the  supreme  coupt  of 
questions  raised  and  decided  on  the  trial  in  the  court  be- 
low, it  is  necessary  that  the  particular  errors  relied  on  be 
first  assigned  in  the  motion  for  a  new  trial.     Lynam  v.  Mc" 

MUlan  134 

MeCormickv.  Keith 142 

B.  4r  M,  B.  R.  t>.  Harris 140 

Tomer  v,  Densmore  ..'. 884 
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22.  Cross-Examination  of  Witness:  bxtsbence  to 
FOBMER  DEPOSITION.  It  Is  not  proper,  on  cross-examina- 
tion of  a  witness,  for  counsel,  in  order  to  contradict  him, 
to  read  from  what  purports  to  be  a  deposition  previously 
given  by  him,  and  then  to  ask  him  whether  he  had  so 
testified.  The  correct  rule  in  such  case  is  first  to  prove  the 
deposition  to  be  his,  and  then  to  read  it  as  part  of  the  evi- 
dence in  the  case.  After  this  has  been  done  the  witness  may 
be  cross-examined  as  to  any  supposed  discrepancies  be- 
tween his  testimony  in  court  and  the  deposition.  Oropsey 
V.  AverUl 152 

• 

m 

28.  Irrelevant  Testimony.  If  irrelevant  testimony,  which 
has  a  tendency  to  mislead  the  jury,  be  admitted,  it  is  good 
ground  for  a  reversal  of  the  judgment.    Id 162 

24.  Instructions  to  Jury.  Instructions  to  the  jury  should 
have  particular  reference  to  the  evidence  upon  which  they 
are  to  pass.  And  it  is  error  to  so  instruct  as  to  leave  them 
at  liberty  to  infer  a  fact  of  which  there  is  no  proof.    Id...,  152 

25  Arg^ument  of  Counsel.  If  the  court  limit  counsel  in 
the  time  to  be  occupied  in  argument,  and  no  objection  is 
made  to  the  order  at  the  time,  and  before  the  case  is  finally 
submitted  to  the  jury,  it  is  too  late  afterwards  to  com- 
plain.. Id 152 

26.  liisconduct  of  Counsel:  OEoiriri)  of  erroh.  One 
ground  of  error  assigned  was  the  misconduct  of  the  oppos- 
ing counsel  in  their  argument  to  the  jury,  prejudicial  to 
the  plaintiff  in  error.  But  it  was  not  shown  by  the  record 
they  were  called  to  order,  nor  that  the  court  was  requested 
to  confine  them  within  the  bounds  of  legitimate  discussion. 
Heldy  that  while  the  ofienso  complained  of,  if  properly  pre- 
sented, would  be  good  ground  for  a  reversal  of  the  judg- 
ment, still  as  the  record  does  not  show  any  ruling  by  the 
court  below  respecting  it,  there  is  no  question  for  the  supreme 
court  to  review.    Id 152 

27.  Finding :  Judgment.  A  judgment  must  conform  to  the 
finding.  Finding  against  A.  and  B.  will  not  sustain  a 
judgment  against  A.  and  0.    Smithv.  SiLvis 164 

28.  Issues.  The  issues  properly  presented  by  the  pleadings 
must  be  decided  either  by  a  finding  by  the  court  or  the  ver- 
dict of  a  jury,  before  judgment  can  be  rendered  against  the 
defendant.     Id 164 
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29.  Default.  A  defendant  in  default  for  want  of  an  answer 
should  be  defaulted^  and  the  same  entered  on  the  journal 
before  judgment  is  rendered  against  him.     Id V'A 

80.    :    OFBNiKG  DEFAULT.    Where  a  default  has  been 

regularly  entered  against  a  defendant,  personally  served 
with  summons y  it  is  largely  within  the  discretion  of  the 
court  to  say  whether  he  shall  be  permitted  to  come  in  after- 
wards and  make  defense  ;  and  unless  it  be  made  to  appear 
that  there  has  been  an  abuse  of  discretion  by  the  court  be- 
low, in  this  particular,  the  supreme  court  will  not  interfere. 
Mulhollan  v.  Seoggin 202 

81.  :  .  When  judgment  on  default  has  been  en- 
tered against  a  defendant,  and  which  he  seeks  to  have  va- 
cated, good  practice  requires  him  to  exhibit  to  the  court 
iuch  matters  in  excuse  of  his  default  as  he  is  able,  and  in  * 
addition  thereto  that  he  has  a  meritorious  defense  either 
in  whole  or  in  part  to  the  action.  Unless  he  do  so  he  can 
have  no  standing  in  the  supreme  court  on  the  question  of 
his  right  to  answer.     Id 202 

82.  Answer :  waiybr.  Taking  leave  to  answer  is  a  waiver 
of  all  objections  to  the  manner  in  which  the  previous  orders 
of  the  court  as  to  the  itemization  of  the  account  sued  on  has 
been  performed — no  exception  to  such  performance  having 
been  taken.     Id 202 

88.  Exhibits  to  Pleading.  If  an  exhibit  to  a  pleading  be 
objectionable  the  proper  practice  is  to  bring  it  to  the  atten- 
tion of  the  court  by  motion.    Id 202 

84.  Jury  Trial :  dikectino  a  verdict.  If  there  be  any 
testimony  before  the  jury,  by  which  a  finding  in  favor  of 
the  party  on  whom  rests  the  burden  of  proof  can  be  upheld, 
the  court  is  not  at  liberty  to  disregard  it,  and  direct  k  ver- 
dict against  him.  And  the  converse  of  this  is  also  true. 
Grant  v,  Oropaey 205 

85.  Petition:  judgment.  A  petition  alleged  that '< an  un- 
dertaking was  entered  into  as  provided  by  law,  and  that 
said  undertaking  was  lost  or  mislaid ;"  held^  sufficient  after 
judgment  to  show  that  the  undertaking  was  in  writing  and 
would  sustain  the  judgment.    Dorringionv,  Meyer 211 

86.  Sureties  on  Replevin  Bond.  The  sureties  on  the  un- 
dertaking in  an  action  of  replevin  have  a  right  to  object  to 
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the  form  of  the  judgment  on  the  undertaking,  and  to  re- 
quire the  same  to  be  rendered  for  a  return  of  the  property 
or  the  value  thereof  in  case  a  return  cannot  be  had,  but  if 
they  fail  to  do  so,  and  a  judgment  for  the  value  of  the  prop- 
erty alone  is  rendered,  they  will  be  beund  by  the  judgment. 
Idl. 211 

87.  Eridenoe  on  Appeal :  how  attthenticatxd.  In  the 
absence  of  a  stipulation  waiving  it,  the  certificate  of  the 
judge  presiding  at  the  trial  as  to  what  the  testimony  was  is 
essential  in  its  authentication  for  the  supreme  court.    Hale 

«.  Christy 264 

88.  Motion  for  New  Trial :  assiokmskt  or  qrgunbs  roB. 
An  assignment  of  error  in  a  motion  for  a  new  trial  in  these 
words — '*  Because  the  court  erred  in  excluding  proper  evi- 
dence from  the  jury,  offered  by  the  defendant,  to  which 
ruling  of  the  court  the  defendant  at  the  time  excepted,"  is 
too  indefinite  to  lay  the  foundation  for  proceedings  in  error. 

Vhlv.  Robison 272 

See  also,  Jbmer  v.  Derumore 884 

89.  Instruotions  to  Jury.    An  instruction  which  leaves  the 

jury  at  liberty  to  disregard  a  material  fact  in  a  case,  either 

admitted  or  established  by  the  evidence,  is  erroneous.  Uhl 
V.  Mobiaon 272 

40.    :  .    And  it  is  error  to  give  an   instruction 

which  implies  that  there  is  evidence  from  which  the  jury 
may  find  a  fact  of  which  there  is  no  evidence  before  them. 

Id. 272 

41.    :    .    It  is  not  error  to  refuse  an  instruction 

requested,  although  correct  as  a  legal  proposition,  if  it  be 
not  applicable  to  the  evidence  on  which  the  jury  are  to 
pass.     Id 272 


42.  Final  Order.  An  order  confirming  a  sale  of  real  estate 
made  by  a  judge  of  the  district  court  in  vacation,  is  a  final 
order,  f^om  which  an  appeal  will  lie  to  the  supreme  court 

StaU  Bankv.  Green 297 

See  also,  Berkley  v.  Lamb 898 

48.  Execution*  Where  a  proper  supersedeas  bond  is  filed  and 
approved,  no  execution  can  issue  on  the  judgment  until  the 
bond  is  set  aside,  modified,  or  the  appellant  fails  to  perfect 
his  appeal.    StaU  Bank  v.  Qreen 297 

40 
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44.  Appeal:  sitpebsedxas  bokd.  Upon  the  confirmation 
of  the  sale  of  certain  real  estate  under  a  decree  of  foreclos- 
ure, and  an  order  awarding  execution  for  the  deficiency 
amounting  to  $9,944,88,  the  court  fixed  the  supersedeas 
bond  at  |2,000.  Seld,  that  the  case  came  within  the  pro- 
Yisions  of  the  third  Bubdivision  of  the  third  section  of 
the  act  in  relation  to  appeals  in  actions  in  equity,  and  that 
the  amount  of  the  bond  was  discretionary  with  the  court. 
Id 297 

46.    :    :    waiyxb  ov  btjpbrsedbas  bond  bY  at- 

TOBKET.  While  a  supersedeas  bond  for  an  appeal  duly 
approved  was  on  file  in  the  district  court,  the  appellee's 
attorney  requested  the  clerk  to  issue  execution  on  the  judg- 
ment, to  which  request  the  appellant's  attorneys  signed  the 
following  waiver :  "  We  hereby  consent  to  the  above  re- 
quest being  complied  with  by  the  clerk  of  said  court. "  Heldj 
that  their  general  employment  as  attorneys  gave  them  no 
authority  to  sign  such  waiver,  and  the  burden  of  proof  was 
on  them  to  show  they  had  special  authority  to  sign  it.     Id.  297 

46.  Error.  Where  testimony  is  introduced  without  objection, 
error  will  not  lie  upon  the  ground  that  the  testimony  was 
improperly  admitted.  '  Catron  v.  Shepherd 308 

47.  Amendment  of  Pleadings.  Where  testimony  is  intro- 
duced without  objection  tending  to  prove  a  different  issue 
firom  that  made  in  the  pleadings,  the  court)  after  the  trial, 
may  permit  the  pleadings  to  be  amended  to  conform  to  the 
fjicts  proved.    Id 308 

48.  Offer  to  Oonfesfl  Judgment :  need  not  be  benbwed 
ON  APPEAL.  An  offer  to  confess  judgment,  duly  made  in 
the  court  where  the  action  is  brought,  under  sec.  1004  of 
the  code  of  civil  procedure,  need  not  be  renewed  in  the  ap- 
pellate court  in  order  to  make  it  available  to  the  party  mak- 
ing it  on  final  judgment.    Kleff'el  v.  Bullock 336 

49.  Exceptions.  Objections  and  exceptions  should  present 
distinctly  and  specifically  the  ruling  objected  to.  Tomer 
Denamore 384 

50.  Motion  for  a  TSfew  ^rial.  A  motion  for  a  new  trial  is 
not  a  matter  of  form  merely,  but  is  designed  as  a  means 
of  correcting  errors  ;  and  vague,  indefinite,  or  general  ob- 
jections will  not,  as  a  rule,  be  considered.  But  where  the 
errors  complained  of  are  apparent  from  the  record,  and  it 
is  clear  that  the  attention  of  the  trial  court  was  challenged 
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by  the  motion  to  them  uzider  general  assignments,  they 
will  be  considered.    Id. 884 

51.  Discretion  of  Court :  eyidbncs;  It  is  not  an  abuse 
of  discretion  for  the  trial  court  to  permit  the  parties,  in  fur- 
therance of  justice,  to  offer  additional  evidence  in  support 
of  the  cause  of  action  or  defense  after  a  case  has  been  sub- 
mitted to  the  jury,  provided  the  party  offering  such  evi- 
dence does  not  thereby  obtain  an  undue  advantage.    Id,.,,  884 

62.  New  Trial :  newly  dibgoterxd  xyidence.  It  is  not 
sufficient  to  allege  in  an  affidavit  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  that  the  party  could 
not,  with  reasonable  diligence,  procure  such  testimony  be- 
fore the  trial.  The  affidavit  must  state  what  particular 
efforts  the  party  has  made  to  procure  such  testimony.  Heady 
V.  Fiahbum,  8  Neb.,  266,  adhered  to.     Id 884 

68.    :    COKYERSIOK  OF  GOODS.    Where,  on  the  trial  of  a 

oause  for  the  conversion  of  goods,  the  plaintiff  failed  to 
prove  the  value  of  the  same  until  the  case  had  been  sub- 
mitted to  the  jury,  the  court  restricted  the  defendant  to  tes- 
timony as  to  the  value  of  the  goods,  and  thereby  prevented 
him  from  introducing  testimony  to  prove  that  the  plain- 
tiff was  not  the  owner  of  the  same — Held^  that  this  was  such 
surprise  as  warranted  the  court  in  granting  a  new  trial.  Id,  884 

64.  Opinion  of  Juror.  Where  a  juror  informed  one  of  the 
parties  to  a  suit,  before  the  case  was  submitted  to  the  jury, 
that  he  had  formed  and  expressed  an  opinion  as  to  the 
merits  of  the  case,  and  the  party  failed  to  call  the  attention 
of  the  court  to  the  matter,  or  challenge  the  juror — Held^ 
after  verdict  the  party  could  not  object  to  the  juror  on  the 
ground  that  he  had  formed  and  expressed  an  opinion.    Id,  884 

66.  Instructions  to  Jury.  An  instruction  which  is  so 
Tague  that  it  must  tend  to  confuse  or  mislead  the  jury  is 
good  ground  for  the  reversal  of  a  judgment.  Mutual  HaU 
Inturanee  Cb.  «•  Wilds ,f 427' 

66.  Bill  of  EiZOeptions.  When  there  is  no  bill  of  exception! 
this  court  will  presume  that  there  was  sufficient  evidence 
before  the  court  below  to  sustain  the  findings  and  judgment. 
The  State  v,  Knapp 486 

67.  Stipulation*     This  ^le  is  not  changed,  although  there 
•       was  a  stipulation  in  the  court  below,  which  is'oertifled 
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with  the  record,  and  firom  which  it  might  he  inferred  that 

there  was  no  other  evidence  before  the  court.      Id 436 

See  also  OredU  Fonder  of  America  «.  Rogers 86 

58.  Fraotioe  in  County  Oourts.  On  the  first  day  of  the 
return  term,  B  demurred  to  the  petition  of  A.  Demurrer 
sustained.  A  asked  leave  to  amend  his  petition  inetanter. 
Leave  granted.  Ainended  petition  filed  immediately.  B 
withdrew  from  the  court  room  and  did  not  return.  Same 
day,  B,  defendant,  was  defaulted  for  want  of  an  answer. 
The  next  day— second  day  of  the  term — ^trial  had  in  the  ab- 
sence of  defendant,  B,  and  judgment  for  plaintiff,  A.  Held^ 
no  etTGT,    Naracong  V,  Oravee 448 

69.  Setting  Aside  Finding  or  Verdiot.  Where  the 
finding  or  verdict  is  clearly  wrong,  it  should  be  set  aside. 
In  no  other  way  can  the  rights  of  parties  be  protected. 
Roberts  v.  Swearingen '. 868 

60.  Substitution  of  Parties  Defendant.  Section  60  of 
the  code  of  civil  procedure  authorizes  the  court  in  certain 
cases  and  under  certain  circumstances  to  substitute  the  real 
party  in  interest  as  defendant  in  the  action.  But  this  au- 
thority must  be  exercised,  if  at  all,  before  final  judgment, 
ibr  afterwards  the  court  has  no  power  to  make  such  an  or- 
der.   Hieklinv,  Neb,  City  Nat.  Bank 468 


61.    :     plbadinq:      plaiktiff's  tittsrxst   httst 

FiBMATivzLT  APPEAR  IK  THE  PETITION.  Where  an  ac- 
tion is  brought  on  a  written  instrument  by  one  not  a  nomi- 
nal party  to  it — for  example,  an  undertaking  in  replevin — 
in  order  to  maintain  the  suit  his  interest  therein  must  be 
made  to  appear  affirmatively  by  proper  allegations  in  the 

.      petition.     Id 463 

62.  Trial  Verm  of  Court.  A  cause  was  tried  at  the  No- 
vember, 1877,  term  of  the  district  court,  and  taken  under 
advisement,  and  a  final  decree  rendered  at  the  March,  1877, 
term  of  said  court,  and  the  bill  of  exceptions  was  signed 
on  the  fourth  day  of  May  thereafter ;  ?ield,  on  a  motion  to 
quash  the  bill  of  exceptions,  that  the  trial  term  continued 
until  a  decision  was  rendered.     Wineland  «.  Cochran 628 

68.  Fraud:  damages:  eyidbkoe.  In  an  action  for  dam- 
ages on  the  ground  of  fraud,  the  degree  of  proof  required 

is  merely  a  clear  preponderance  of  the  evidence.  Patrick 
V.  Leach 580 

See  Appeal.     Judicial  Sale.    Mandamub.    Patmeht,  2. 

Pleadikq. 
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PRAGTICB  IN  OBIMINAL  0A8SS. 

1.  Error:  syibknox:  motiov  fob  kxw  trial.  When  tin 
error  complained  of  oonoems  the  admission  or  rejection  of 
testimony  on  the  trial,  the  record  most  show  that  the  al- 
leged error  was  specifically  assigned  in  the  moticMi  for  a 
new  trial.  And  it  is  not  enough  merely  to  allege — **  For 
errors  in  the  ruling  of  the  court  in  allowing  evidence  ob- 
J^ted  and  excepted  to  by  the  defendant."  Walrath  v.  The 
State ^80 


IMPBOPXB  ooin>TrcT  or  ooukssl.    If  it  be  assigned 


for  error  that  "  the  prosecuting  attorneys  improperly  con- 
ducted themselves  in  the  argument  of  the  case  to  the  jury" 
to  the  prejudice  of  the  prisoner,  the  record  must  show  that 
the  particular  matter  complained  of  was  brought  to  the  at- 
tention of  the  court  below,  and  was  made  one  of  the 
grounds  of  complaint  in  the  motion  for  a  new  irial 80 

8.  Instructions  to  Jury.  Instructions  to  the  jury  must  be 
based  u{>on  and  be  applicable  to  the  evidence;  and  it  b 
error  to  instruct  the  jury  that  they  may  find  a  material 
&ct,  of  which  there  is  no  evidence  from  which  it  may  be 
legally  inferred.    Id -    81 

4.  Proceeding^  in  Error  in  a  criminal  case  must  be  insti- 
tuted in  the  supreme  court  within  one  year  after  the  rendi- 
tion of  the  judgment     Kountsv,  The  State  294 

6.  Incompetent  Evidence.  *If  a  witness  for  the  prosecu- 
tion, in  answer  to  a  proper  question,  give  immaterial  testi- 
mony prejudicial  to  the  prisoner,  which  on  objection  is 
promptly  excluded  from  the  consideration  of  the  jury,  this 
is  not  ground  for  reversing  the  judgment  <S^.  ZajuU  n. 
TheStaie..^ 405 


6.    :    .     Neither  is  the  mere  asking  of  a  question 

calling  for  incompetent  evidence,  but  not  answered,  any 
ground  of  error.    Id 405 

7.  Petit  Juror:    quali7ICAtiok.     If  a  juror  on  his  voir 

dire  examination,  in  a  case  depending  upon  circumstantial 
evidence,  answer  that  his  convictions  are  such  as  would 
preclude  him  from  returning  a  verdict  of  guilty,  where 
the  punishment  would  be  death,  it  is  good  ground  of  chal- 
lenge for  cause  on  the  part  of  the  state.    Id 406 
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fiL    :    .    On  a  trial  for  murder  in  the  first  degree 

the  state  is  entitled  to  a  jury  who  can  conscientiously,  if 
the  evidence  warrant  it,  return  a  verdict  w^ich  will  subject 
the  offender  to  the  extreme  penalty  of  the  law.    /<<...—•••  406 

• 

A.  Separation  of  Jury.  By  section  484  of  the  criminal 
code,  the  jury  may,  even  in  a  capital  case,  in  the  discretion 
of  the  presiding  judge,  be  permitted  to  separate  during  the 
trial  up  to  the  time  the  case  is  finally  submitted  to  them. 
Walraih  v.  TJie  StaU^  81.    SL  Louis  v.  The  State 406 

10.    .    And  in  case  m  such  separation  of  the  jury,  in  the 

absence  of  an  affirmative  showing  in  the  record  to  the  con- 
trary, it  will  be  presumed  that  the  required  admonition  by 
the  court  as  to  their  duty  while  separated  was  given.    Id*,,  406 

11.  Weight  of  Evidence.  It  is  not  erro(  to  charge  the 
jury  that /*  absolute,  unequivocal,  mathematical  certainty 

of  proof  is  not  required"  on  a  criminal  trial.     Id 406 

12.    .    It  is  not  error  to  change  the  jury  in  effect  that  in 

determining  the  weight  of  evidence  upon  any  given  poin) 
in  the  case,  they  are  not  required  to  give  equal  weight  to 
the  testimony  of  each  witness,  but  only  such  weight  as,  un- 
der all  the  circumstances,  they  believe  him  entitled  to.   Id,  406 

18.    :    TSSTiHOirr  of  fbisokbr.     The  interest  which  a 

witness  has  in  the  result  of  a  trial  may  always  be  shown  as 
affecting  the  value  of  his  testimony ;  and  it  is  not  error  for 
the  court,  in  referring  to  the  testimony  of  the  prisoner 
given  in  his  own  behalf,  to  tell  the  jury  that  they  were 
'*  at  liberty  to  consider  the  great  interest  which  he  hes  in 
the  result"    Id 406 

14.  Instmctions:  how  ookbidered.  The  true  meaning 
and  effect  of  instructions  are  not  to  be  determined  by  the 
selection  of  detached  parts  thereof,  but  by  considering  all. 
that  is  said  on  each  particular  subject  or  branch  of  the 
case.     Id 406 

15.  :  INSTRUCTIONS  MUST  BE  APPLICABLE  TO  THE  EV- 
IDENCE. It  is  not  error  to  refuse  an  instruction,  although 
correct  as  an  abstract  proposition  ^  which  is  not  applicable 
to  the  evidence  before  the  jury.  Neither  is  it  error  to  re- 
fUse  instructions  where  others  of  substantially  the  same 
import  have  been  given.     Id 406 
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16.  An  indictment  contained  two  counts,  one  for  malicious 
shooting  with  intent  to  kiU,  the  other  for  malicious  shoot- 
ing with  intent  to  vnmnd.  Held,  that  the  defendant  was 
not  entitled  t«  an  order  compelling  the  prosecutor  to 
elect  on  which  count  he  would  proceed.     €kmdi/v.  TheStaU  488 

See  Cbiminal  Law. 


PRACTICE  IN  SUPREME  COURT. 

1.  An  order  dissolving  a  temporary  injunction  is  not  a  final 

order  subject  to  review  in  the  supreme  court  upon  a  peti- 
tion in  error.     Seofieldv,  The  State  National  Bank 16 

2.  Assignment  of  Srror.    On  a  motion  to  dismiss  a  cause 

out  of  the  supreme  court,  the  eufficieney  of  the  assignments 
of  error  in  the  motion  for  a  new  trial  will  not  be  consid- 
ered.    Leighton  f  Brown  V.  Stuart 96 

8.    .     An  assignment  of  error  in  these  words,  "  Because 

the  court  erred  in  admitting  testimony  in  said  case  upon 
the  trial  of  the  same  offered  by  the  plaintiff,"  or  **  Because 
the  court  erred  in  rejecting  evidence  offered  by  the  defend- 
ants upon  the  trial  of  the  cause,''  is  too  indefinite  to  be 
considered.  '  Lynam  v,  McMillan 184 

4.    .     All  assignments  must  be  specific.    B.  ^  M.  R,  R, 

V.  Harris 140 

MeCormickv.  Keith 142 

6.      :      ASaiONMXNT  IK  MOTIOH  FOB  NXW  TBIAL.      To  lay 

the  foundation   for  a   review    by   the   supreme   court  of 
questions  raised  and  decided  on  the  trial  in  the  court  below, 
it  is  necessary  that  the  particular  errors  relied  on  be  first 
«    assigned  in  the  motion  for  a  new  trial.  Lynam  v.  McMillan  134 
McCormick  v,  Keith 142 

6.  Proceedings  in  Error.  By  the  act  of  the  legislature, 
approved.  February  15th,  1877  [Laws,  1877,  p.  14],  enti- 
tled, **  An  act  to  amend  section  one  of  an  act  entitled,  'An 
act  to  amend  section  five  hundred  and  ninety-two  of  the 
code  of  civil  procedure,  approved  February  24th,  1876,'" 
one  year  is  given  from  the  rendition  of  the  judgment,  or 
the  making  of  the  final  order  complained  of,  within  which 
to  commence  proceedings  in  error  thereon.  And  this  act 
applies  to  all  judgments  or  final  orders  entered  after  it  took 
effect.     Roesinkv.  Bamett 146 
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7.    :    WHKN  DXZMSD  "OOMMENCSD.''    A  proceeding  in 

error  is  not  to  be  deemed  "commenced/'  within  the  mean- 
ing of  section  592  of  the  code  of  civil  procedure,  when  per- 
sonal service  can  be  obtained,  until  a  summons  is  issued 
which  shall  be  duly  served,  as  the  statute  directs.    Bemia 

V.  Rogers 149 

8.  Evidence  on  Appeal.    In  the  absence  of  a  stipulation 

waiving  it,  the  certificate  of  the  judge  presiding  at  the  trial 
as  to  what  the  testimony  was  is  essential  in  its  authentica- 
tidn  for  the  supreme  court.     Hale  v,  Christy 264 

9.  Siding  on  questions  of  fact  is  entitled  to  same  respect 

in  Supreme  court  on  appeal  as  the  verdict  of  a  jury  under 
like  circumstances.  ^  Cheney  v.  Eherhardt 428 

10.  Conflicting  Testimony.  Cause  tried  to  the  court  be- 
low. There  was  much  conflicting  testimony,  some  of  which 
had  to  be  rejected  as  untrue.  Held,  That  this  court  would 
not  disturb  the  decree,  there   being  evidence  to  sustain 

it  on  each  material  point.    Burt  v.  Baldvjm 487 

11.  Pleading:  dzmurbkb.  Semble,  that  when  a  party,  after 
an  adverse  ruling  upon  his  demurrer  to  a  pleading,  elects 
to  stand  upon  it,  and  brings  the  same  to  the  supreme  court 
for  review,  he  will  be  permanently  concluded  thereby.  The 
cause  will  not  be  remanded  to  the  district  court  with  leave 

to  answer  to  the  merits.     Eatabrook  v.  Hitghea ^ 496 

See  Appeal.    Pbacticx,  62. 

PRECINCTS. 
See  Bonds.    CoNSTiTnTioNAL  Law. 


PRESUMPTION. 

See  EyiDBircs.    Excbptions.    Husband  and  Wife,  8.    Ne- 
gotiable Instbuments,  9. 


PRINCIPAL  AND  AGENT. 

1.  Agent :  his  authobitt  in  collecting  debts.  An  agent, 
for  the  collection  of  a  debt,  cannot  lawfully  accept  in  dis- 
charge thereof  his  own  individual  obligation  to  the  debtor, 
unless  authorized  to  do  so  by  his  principal.  McCortnick  v. 
Keith , 143 


•  ■ 


INDEX  .   601 

— .  And  even  if  the  agent  be  specially  em- 
powered to  compromise,  and  accept  personal  property  in 
satisfaction  of  money  demaads,  this  will  not  authorize  him 
to  extinguish  a  debt  due  the  principal  by  setting  off  against 
it  his  own  debt    Id 148 

See  Pabtkbbship,  8. 


PRINCIPAL  AND  SUBETY. 

1.  Bights  of  Surety.  A  surety  is  entitled  to  all  the  securi- 
ties held  by  the  creditor  against  the  principal  debtor,  and  to 
stand  in  his  shoes,  and  it  makes  no  difference  that  the  secur- 
ity is  in  the  form  of  an  order  upon  garnishees  to  pay 
money  into  court. .   Wilson  v,  Bumey 89 

See  NXGOTIBALX  Ihbtbukbvts. 


PROMISSORY  NOTES. 
See  NxooTiABLX  Ikbtbubcbkts. 

PUBLIC  FUNDS. 

Loan  or  Deposit  of  Public  Money.  The  petition  states 
that  the  plaintiff  deposited  two  thousand  dollars  with  the 
defendants,  who  were  bankers,  etc.,  for  safe  keeping,  to  be 
delivered  up  on  demand ;  that  it  was  afterwards  demanded 
and  payn\ent  refused.  Held^  on  demurrer,  that  an  unau- 
th^ized  or  unratified  loan  or  deposit  of  public  money  con- 
stitutes no  cause  of  action  in  the  name  of  the  state.  State  v. 
Keian ; 68 

PURCHASER. 
See  JiTDiciAL  Salb.    Mobtoaob. 

RAILROADS. 

1.  Partnership:  bailboad  corpobatiok :  offigbbs.  L. 
was  president  of  the  B.,  Ft.  K.  &  P.  R.  R.  Go.  from  1869 
to  October,  1876,  and  in  1871  became  a  member  of  a  con- 
struction company  to  complete  the  road,  the  construction 
company  to  take  all  the  assets,  assume  the  debts,  and  pay 
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all  claims  and  ezpensee  of  th^  corporation.  In  1875  the  B., 
Ft.  E.  &  P.  R.  B.  Go.  was  merged  in  the  Nebraska  Rail- 
way  Co.  In  an  action  by  L.  against  the  latter  company 
fbr  the  value  of  serrices  performed  by  him  as  president  of 
the  B.,  Ft.  K.  &  P.  B.  R.  (3o.  from  1871  to  1875,  in  pro- 
curing the  right  of  way  and  promoting  the  interests  of  the 
corporation,  heldf  that  he  could  not  recover,  he  as  a  mem- 
ber of  the  construction  company  having  assumed  to  pay  for 
SQch  services.    Nebraska  Railway  Oo.  o.  Lett. 251 

3.  .  The  two  leading  features  of  the  contract  of  partner- 
ship are  a  common  interest  in  the  stock  of  the  company, 
and  a  personal  Itesponsibility  for  the  partnership  contracts. 
Id 251 

8.  :  LIABILITY  OF  PABTVXBS.  Eadh  individual  mem- 
ber of  a  partnership  is  answerable  in  eolido  for  the  whole 
amount  of  the  partnership  debts,  without  regard  to  the  pro- 
portion of  his  interest,  or  the  nature  of  the  contract  be- 
tween him  and  his  co-partners.     Id. 251 


REAL  PROPERTY. 

1.  nxtnrOB.    When  it  is  evident  that  houses  are  intended  as 

permanent  annexations  to  the  freehold,  they  become  a  part 
of  the  realty,  and  pass  with  a  conveyance  of  it,  and  that 
without  regard  to  the  character  of  the  foundations  on 
which  they  stand.    Freeman  «.  Lynch 192 

2.  ;  BiQUiBiTXS.  "  1.  Actual  annexation  to  the  realty, 
or  something  appurtenant  thereto.  2.  Appropriation  to 
the  use  or  purpose  of  that  part  of  the  realty  with  which  it 
is  connected.  8.  The  intention  of  the  party  making  the 
annexation  to  nuike  the  article  of  permanent  accession  to 
the  freehold.  This  intention  being  inferred  from  the  na- 
ture of  the  articles  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure  and  mode  of 
annexation  and  the  purpose  or  use  for  which  the.  annexa- 
tion has  been  made.''  These  rules  seem  to  furnish  a 
test  by  which  the  essential  qualities  of  a  fixture,  in  most 
cases,  can  be  determined,  and  make  the  intention  of  the 
party  making  the  annexation  the  material  inquiry.  And 
this  intention  is  to  be  gathered  from  the  nature  of  the  arti- 
cle affixed,  the  relation  and  situation  of  the  party  making 
the  annexation,  and  the  structure  and  mode  of  annexation. 

Id 199 
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8.  Married  Women:  powbb  to  oovyby  real  bstats. 
Under  Sees.  42  and  48,  Ob.  61,  General  Statutes,  a  mar- 
ried woman  may  sell  and  convey  real  estate,  or  any  inter- 
•  est  she  may  have  therein,  the  same  as  if  she  were  single. 
As  to  her  other  contraets  she  is  liable  only  to  the  extent 
that  they  are  made  with  reference  to,  and  on  the  faith  and 
credit  of,  her  separate  estate.   HcUe  v,  Christy 264 

4.  Deed:  dsliyebt.  A  deed  takes  effect  only  from  the  time 
of  delivery.  The  possession  of  a  deed  by  the  grantee,  in 
the  absence  of  opposing  circumstances,  is  prima  fcieie  evi- 
dence of  delivery,  and  the  burden  of  proof  is  on  him  who 
disputes  this  presumption.    Roberts  v  Swearingen 368 


BPEOI7I0    PBR70RMAKCB.        B.     and    S. 


agreed  to  exchange  certain  real  estate,  the  deeds  to  be  exe- 
cuted and  placed  in  the  hands  of  C,  to  be  delivered  upon 
the  execution  of  a  mortgage  by  S.  R.  commenced  a  suit 
against  S.  for  specific  performance,  and  while  tb.e  action 
was  pending,  C,  who  was  B.'s  attorney,  permitted  S.  to 
take  the  deed  without  the  execution  of  the  mortgage,  and 
B.,  after  obtaining  a  decree,  waived  certain  rights  under 
the  same,  having  obtained  judgments  against  S.  Hdd^ 
that  the  weight  of  testimony  showed  an  absolute  delivery  of 
the  deed  to  S.;  hMy  also,  that  the  payments  being  past 
due,  the  district  court  is  directed  to  ascertain  the  amount 
due,  and  render  a  decree  of  foreclosure  and  sale.    Id 868 

6.  Title  by  Sheriffs  Deed.    Under  section  500  of  the  code, 

a  sheriff's  deed  vests  in  the  purchaser  the  same  estate  as 
was  vested  in  the  judgment  debtor  at  or  after  the  time  the 
lands  became  liable  to  the  satisfaction  of  the  judgment.  If, 
therefore,  the  debtor  had  no  interest  in  the  lands  sold,  of 
which  the  purchaser  had  notice,  he  acquires  no  title  by  the 
sale.     Mansfield  V,  Gregory 482 

7.  Title:    bqutft.     koticb.     In  1868,  A,  who  resided  in 

Chicago,  sent  from  that  place  by  express  to  B,  at  Omaha, 
^200  in  money  with  which  to  enter  a  quarter  section  of 
land' in  W%yne  county,  Nebraska.  B  received  the  money, 
with  it  bought  agricultural  college  scrip,  located  the  land 
in  his  own  name  and  filled  up  the  blank  assignment  on  the 
back  of  the  duplicate  certificate  of  location  so  as  to  assign 
said  duplicate,  and  the  land  therein  described,  to  A.  Held^ 
that  A  was  the  equitable  owner  of  the  land  and  B  held  but 
a  dry  legal  title  thereto.  And  held  further^  that  the  occu- 
pation and  cultivation  of  said  land  from  1869  to  1876  by 
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A,  and  after  that  time  by  the  grantee  of  A  by  her  tenant, 
was  sufficient  notice  of  such  equitable  title  to  an  execution 
creditor  of  B.    Jones  v,  Johnson  Hcaroester  Co 446 

See  Judicial  Sals.    Mortgaqs.  ' 


RECORD. 
See  MoBTOAGB. 

REDEMPTION. 

■  « 

Voi(\ Tax  Sale:  iktersst.  When  in  a  proper  proceeding 
in  court  the  sale  of  lands  for  taxes  shall  be  declared  void, 
the  owner  of  such  lands  will  be  allowed  a  reasonable  time, 
to  be  named  in  the  decree,  in  which  to  pay  such  taxes,  with 
interest  at  one  per  cent  per  month.    PettU  v.  BUick 52 

REPLEVIN. 

!•  Undertaking*  A  party  cannot  object  to  defects  in  an  un- 
dertaking in  replevin  by  a  special  appearance,  nor  to  de- 
fects in  the  affidavit;  nor  because  the  plaintiff's  ownership 
and  right  of  possession  are  denied.  Aidtinan  j*  Taylor  Co. 
«.  Steinan • • 109 

2.  Service  of  Order.  It  is  the  di^y  of  an  officer,  to  whom 
an  order  of  delivery's  directed,  to  serve  a  copy  of  the 
same  on  the  defendant,  and  if  he  fail  to  do  so  he  will  be 
liable  for  all  damages  which  the  defendant  may  sustain 
in  consequence  of  such  neglect.  But  the  failure  to  serve 
such  copy  is  not  jurisdictional.    Id 109 

8.  Undertaking :  omibsionb.  An  undertaking  in  replevin 
in  which  is  omitted  the  provisions  to  '*  return  the  property 
to  the  defendant,  in  case  judgment  for  a  return  of  such 
property  is  rendered  against  him,''  but  containing 'all  the 
other  statutory  provisions,  cannot  for  that  reason  be  avoided 
by  the  parties  signing  it,  but,  so  far  as  it  goes,  creates  a  bind- 
ing obligation,  and  may  be  enforced  against  them.  HickHn 
«.  Neb.  City  Nat  Bank  ^, 468 

4.  Sureties  on  Replevin  Bond.  «The  sureties  on  the  un- 
dertaking in  an  action  of  replevin  have  a  right  to  object  to 
the  form  of  the  judgment  on  the  undertaking,  and  to  re- 
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quire  the  same  to  be  rendered  for  a  return  of  the  property, 
or  the  value  thereof,  in  case  a  return  cannot  be  had,  but  if 
they  fail  to  do  so,  and  a  judgment  for  the  value  of  the 
property  alone  is  rendered,  they  will  be  bound  by  the 
judgment     Dorringion  v.  Meyer 211 

See  FATMsmr,  2. 

EEPLICATION. 
See  PlsadiKo,  1. 

BES  ADJUDIOATA. 
See  EsTOPPXL.    Oarkishmxkt,  2.    Judicial  Sals,  4. 

EBVENUB. 
See  Taxis. 

BOADa 
See  Taxis,  17. 

SALE. 

Delivery  of  Possession.  The  seller  of  a  threshing  machine 
resided  and  was  in  Buffalo,  New  York.  The  machine  was 
in  Nebraska,  under  the  care  and  control  of  the  purchasers, 
who  were  his  general  agents  for  .the  sale  of  such  machines. 
Held,  that  the  sale  was  complete  as  between  the  parties  to  it 
Just  as  soon  as  the  seller  was  notified  by  the  purchasers  of 
their  acceptance  of  his  offer  to  sell,  without  a  formal  deliv- 
ery of  possession..  Held  further ,  that  the  sale,  being  conN 
plete  as  to  the  parties  to  it,  was  conclusive  as  to  all  others, 
unless  shown  to  have  been  fraudulent.     Uhlv.  Robison..,,  272 

See  Judicial  Sals.    Mobtoaok.    Taxis.    WAB&AirrT. 

SCHOOLS. 

1.    School  District  Bon^    Where  bonds  had  been  issued  - 
by  a  school  district  while  comprising  twenty-four  sections, 
and  afterwards  the  district  was  reduced  to  four  sections. 


/ 
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held,  that  the  original  district,  althoagh  comprising  but 
four  sections,  was  primarily  liable  for  the  payment  of  the 
bonds,  and  that  the  new  districts  formed  out  of  such  terri- 
tory were  not  required  to  report  to  the  county  clerk  the 
amount  due  on  such  bonds.   State,  exreL,  v.  School  District    92 

2.    :    SALS  BY  BANKBB.     Where^school  district  bonds, 

intrusted  to  a  bank  for  sale  on  account  of  such  district,  are 
sold  or  pledged  by  the  bank  on  its  own  account  to  an  inno- 
cent holder,  for  valu«,  such  sale  or  pledge  will  bind  the 
district.  Held,  however,  upon  the  facts  in  this  case,  that, 
the  defendant  had  acquired  no  property  in  the  bonds,  either 
general  or  special,  and  that  the  school  district  was  not  es- 
topped from  bringing  an  action  to  compel  their  surrender. 
School  District  V.  State  Bank 1(58 

8.      :      CONSTITUTIONAL    LAW:       SPECIAL     LEGISLATION. 

The  act  of  February  2,  1876,  entitled  "  An  act  authorizing 
school  district  'No.  66  of  Bichardson  county  to  issue  bonds 
for  the  purpose  of  erecting  a  school  building,  procuring  a 
site  therefor,  and*  setting  aside  fbnds  to  pay  the  same'' 
[Laws,  1876,  p.  281],  being  repugnant  to  Sec.  1,  of  Art. 
y III,  of  the  constitution  of  1866,  is  void.  Clegff  v.  School 
District „ 178 

CORPORATE  POWERS.    The  powcrs  con- 


ferred upon  school  districts  to  issue  bonds  are  "corporate 
powers"  within  the  meaning  of  the  constitution.    Id 179 

SCHOOL  FUND. 
See  Liquor  Selling. 

« 

SERVICE. 
Bee  BxPLETiN,  2.    SuicKpire. 

SET-OFF. 
See  Principal  and  Agent. 

SHERIFF. 

1.    Fees  for  Boarding  Prisoner.    Under  the  act  of  1877, 
to  azAend  Section  6,  of  Chapter  19,  of  the  Rerised  Statutes, 


INDEX  607 

authority  is  given  the  county  commiBsionen  to  fix  the  com- 
pensation of  the  sheriff  for  hoarding  prisoners  at  such  sum 
as  they  may  deem  just  and  proper,  not  exceeding  seventy- 
five  cents  per  day,  nor  more  than  three  dollars  per  week 
when  the  prisoners  are  confined  more  than  one  week.  Lan- 
ecLSter  ' County  v,  HooLgland 86 

2.  Official  Bond.  The  official  hond  of  a  sheriff  is  not  void 
hy  reason  of  its  heing  given  to  the  state,  instead  of  the 
proper  county,  as  obligee.  This  is  hut  an  irregularity 
which  in  nowise  affects  the  liability  of  the  sheriff  or  his 
sureties,  in  an  action  thereon  for  damage  occasioned  by 
official  misconduct.    Huffman  io,  KoppUkom 844 

8.    :  S1TBSTII8.    The  sureties  on  such  bond  are  liable  for 

acts  of  the  sheriff  done  viriute  officii^  but  not  for  acts  done 
colore  officii.     Id 844 

4.  -Pleading :  PSTiTioir :  dbmxtbbsb.  Where,  in  an  action 
on  such  bond,  the  petition,  by  suitable  averments,  shows 
affirmatively  that  the  act  complained  of  was  done  by  the 
sheriff  while  in  the  performance  of  an  official  duty,  it  is  not 
subject  to  demufrer  because  of  an  additional  averment 
that  it  was  done  *<  under  color  of  his  said  office."  These 
latter  words  are  but  a  conclusion  not  warranted  by  the 
facts  stated,  and  will  be  rejected  as  surplusage.    Id 844 

See  Pbactios.    Summons. 


SHORT  HAKD  REPORTERS. 

!•  Fees.  A  person  convicted  of  felony  can  require  from  the 
court  reporter  a  copy  of  the  testimony  taken  at  the  trial 
only  at  his  own  expense.  And  the  reporter,  if  he  so  choose, 
may  require  his  fees  therefor  to  be  paid  in  advance.  The 
fact  of  the  prisoner  being  without  the  means  of  making 
payment  does  not  change  the  rule.    State  v.  Moore 22 

SPECIFIC  PERFORMANCE. 
See  Real  Pbofxbtt,  6. 

STATE  TREASURER. 
See  Action,  1. 
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STATUTES. 

1.  Time  of  taking  Effect.   Under  the  constitution,  a  legis- 

lative act  passed  without  an  emergency  clause  cannot  take 
effect  until  three  calendar  months  after  the  adjournment  of 
the  session  at  which  it  passed ;  but  by  legislation,  if  such 
session  adjourn  any  time  before  the  first  day  of  March,  acts 
silent  on  the  subject  do  not  take  effect  until  the  first  day 
of  June  following.     Roesink  v.  Bamett 1 148 

2.  Construction  of  Statutes.    Where  statutes,  or  parts  of 

the  same  statute,  are  so  repugnant  to  each  other  that  both 
cannot  be  executed,  the  latter  is  always  deemed  a  repeal  of 
the  earlier.    States  exrel.  Conger ^  v.  M<iceuaig 216 


3. 


couNTT  WARBXKTB.    Section  one  of  chapter  two, 


General  Statutes,  to  the  extent  that  it  authorized  county 
clerks  to  draw  warrants  upon  the  county  treasury,  was  re- 
pealed ^y  implication  by  the  "  act  concerning  counties  and 
county  officers,''  passed  February  27,  1878.     Id 216 

STATUTES  CITED  AKD  CONSTRUED. 


BSTISED  STATtTTBS,   1866. 

Fees  ofkSheriff,  Sec.  6,  Chap.  19.  Lancaster  Couniy  v.  Hoagland.    87 
License  and  Sale  of  Liquors,  Sec.  846,  Crim.  Code.'  State^  ex  reL 
Helmer,  v,  McOonnel 88 

Laws,  1869. 
Fees  of  Sheriff,  p.  171.     Lancaster  County  v  Hoagland. 87 

Laws,  1871. 
Fees  of  Sheriff,  p.  108.    Lancaster  County  v.  HoagUaruL,,.^ 87 

Special  Laws,  1878. 

City  of  Beatrice,  p.  68.     Freeman  v.  Lynch 201 

Falls  City  Precinct,  p.  80.     Dundy  v,  Richardson  County 518 

Gbksral  Statutes,  1878. 

Agriculture,  p.  76.     I%«  State  v.  Maecuaig 216 

A-ppeals  from  Justice,  p.  687.     Roesink  v.  Bamett 149 

Appeals  in  Equity  Cases,  p.  716.     Halev,  Christy 267 

, .     State  Bank  v,  Qreen 298,  804 
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AttomeySi  p.  9&     State  Bank  v,  Chreen 807 

Attorney's  Fees,  p.  98.     Heard  «.  Dubuque  Ckmnty  Bank 18 

, Ro9av,  Dogget 50 

Cities  of  Second  Glass,  p.  144.     The  State  v.  McConnel 88 

Corporations,  Sec  186,  p.  200.     Smith  v,  Steele 117 

Counties  and  County  Officers,   Sec.   28,  p.   287.     The  State  v. 

Maeeuaig 21S 

,  Sec.  14,  p.  284,  Sec.  84,  p.  288.    Black  v.  Saunders 

County 441 

County  Courts,  Sec.  11,  p.  266.     Naraeong  v.  Oraves 444 

Distribution  of  Estates,  p.  826.    Hedman  v.  Anderson 186 

Eleictions,  Sec.  26,  Chap.  20.     Miller  v.  Bolph 488 

Estates  by  Curtesy,  p.  280.     Forbes  v,  Svoeesy 626 

Liens  on  Live  Stock,  p.  91.     Guthman  v.  Keam 606 

Loans  of  Public  Money,  p.  749.     State  v.  Keim 67 

Married  Women,  p.  466.     Forbes  v.  Sweeay v> 626 

Official  Bonds,  Sec.  6,  Chap.  6.    Huffman  o.  Kopplekom 847 

Revenue,  pp.  916,  922,  986.     Pettit  v.  Black 69,     60 

,  p.  916.     Wilhelmv.  Russell 128 

,  p.  917.     Hedmanv.  Anderson 186 

,  p.  904.     Dundy  V,  Richardson  County.,'. 617 

Sheriff    Boarding    Prisoners,    p.  464.      Lancaster     County    v. 

Hoagland 87 

State  Treasurer,  p.  1016.    State  v,  KeSn 67 

Statutes,  p.  1066.    Roeeink  v.  Bamett 148 

Laws,  1876. 

Appraisement,  p.  60.     Sessions  v.  Irwin 5 

,  ^— .     Drew  V.  Kirkham ...' 481 

Confirmation  of  Sale,  p.  88.     State  Bank  v.  Chreen, 298 

Costs  of  Continuance,  p.  68.     Smith  v.  Silvis 167 

County  Seats,  p.  169.     State,  ex.  rel.  Reed,  v.  Ramsey 290 

Proceedings  in  Error,  p.  40.    Roesink  v.  Bamett 147 

, .    Kounttv.   The  State 296 

Laws,  1877. 

Appeals,  p.  16.    Roeeink  v.  Bamett 148 

, .    Monellv.  TerwUliger 862 

Bill  of  Exceptions,  p.  11.     Credit  Fonder  of  America  v.  Rogers. .     86 

, ,     Leighton  &  Brown  v.  Stuart 87 

, .     First  National  Bank  v.  Bartlett 820 

Fees  of  County  Clerks,  p.  46.     Lamb  v,  Stanton  County 280 

Sheriff,  p.  42.     Lancaster  County  v.  Hoagland 88 

License  Money,  p.  171.     City  of  Hastings  v.  Thome 168 

Proceedings  in  Error,  p.  14.    Roesink  v.  Bamett 147 

41 
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, .    Beim9  V.  Rogem 150 

Short  Hand  Beporter,  p.  169.     The  SiaUv.  Moore. 28 

OXTIL  GODB. 

Action  of  Infant,  Sec.  86,  87.    Klefelv.  BuUoek 840 

Appeal,  Sec.  1011.    Roesinkv.  Bamett 149 

Computation  of  Time,  Sec  896.    Monellv.  TervfilUger 862 

Confession  of  Judgment,  Sec.  1004.    Kleffelv,  Bullock 840 

Continuance,  Sec.  147.    Naracongv.  Graves, ,.., 445 

Error,  Sec.  684.    BemUv.  Rogers 150 

Final  Order,  Sec.  581.    Scofield  v.  State  National  Bank 17 

Gkirnishment,  Sec.  244.     Wilson  v.  Bumey 42 

Judgment,  Sec.  428.     Hicklvnv,  Nebraska  City  Bank 466 

Lien  of  Judgment,  Sec.  477.     Berkley  v.  Lamb 400 

Limitation  of  Actions,  Sec.  6.    HaZev,  Christy 268 

Parties,  Sec.  50.     ISicklin  v.  Nebraska^City  National  Bank 466 

Service  of  Summons,  Sec.  69.    Aultman  v.  Steinan 112 

SherifTs  Deed,  Sec.  500.     Mansfield  v.  Gregory 435 

Undertaking  on  Appeal,  Sec.  1007.     Monell  v.  TerwilUger 862 

dBIMIKJLL  CODX. 

License  Money,  Sec.  672.     City  of  Hastings  v,  Thome 161 

New  Trial,  Sec.  490,  491.     Walrath  v.  The  State 88 

^ — ,  .    8t,  Louis  V.  The  State 416 

Separation  of  Jury,  Sec  484.     Walrath  v.  The  State 88 

Writ  of  Error,  Sec.  608.    Kounts  v.  The  State 294 

STATUTE  OF  FEAUDS. 
See  Fbaud. 


STATUTE  OF  LIMITATION. 
See  LiMiTATiOH  or  Actions. 

STIPULATION. 
See  ExcspTioNS,  2.    P&actice,  61. 

SUBROGATION. 

Void  Tax  Sale.  Where  it  appears  that  the  purchaser  at  a 
void  tax  sale  has  paid  the  amount  bid  into  the  county 
treasury,  and  the  county  has  retained  it  for  a  number  of 


/ 
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yeats,  the  purchaser  will  be  subrogated  to  the  rights  of  the 
county  in  the  lien  for  said  taxes  and  interest  on  the  lands 
sold.     Petiit  v.  Black 62 


SUBSCRIPTION. 
See  CosPORATio2ra. 

SUMMONS. 

Service.  A  summons  must  be  served  by  delivering  a  cc^y 
to  the  defendant  personally,  or  by  leaving  a  copy  at  his 
usual  place  of  residence.  Service  by  leaving  a  copy  at  his 
place  of  business  is  not  sufficient.  AiUtman  ^  Taylor  Co. 
V.  Steinan ^ 109 

SURETY. 
See  Pbincipal  and  Substt.    Ricplstik,  4. 

TAXES. 

1.  Judicial  Sale:    I^az  dxxbs.     Under  the  appraisement 

law  of  1876  [Laws,  1875,  p.  60],  which  requires  appraisers 
to  enumerate  liens  and  incumbrances  upon  real  estate  lev- 
ied upon  by  execution,  etc.,  tax  deeds  should  not  be  in- 
cluded. A  party  claiming  under  such  deeds  holds  adversely, 
and  must  rely  upon  his  title.      Sessions  v,  Irwin 5 

2.  Injunction.    Tax  payers  of  the  proper  county  may  main- 

tain an  action  for  themselves  and  all  other  tax  payers  of 
the  county,  to  restrain  the  county  commissioners  from  an 
illegal  exercise  of  their  powers  to  the  injury  of  such  tax 
payers.     Normand  v.  Oioe  County ^ 18 

• 

S.  :  BBLiBF  OBANTSD.  To  entitle  a  party  to  such  re- 
lief, it  must  appear  that  his  rights  will  be  greatly  or  irrep- 
arably affected  by  the  acts  sought  to  be  restrained,  -and  the 
right  must  be  clear  and  the  remedy  at  law  inadequate.    Id,     18 


Void  Tax  Sale :  ikterbst.  When  in  a  proper  proceed- 
ing in  court  the  sale  of  lands  for  taxes  shall  be  declared 
void,  the  owner  of  such  lands  will  be  allowed  a  reasonable 
time,  to  be  named  in  the  decree,  in  which  to  pay  such  taxes, 
with  interest  at  one  per  cent  per  month.     Pettit  v.  Black,,,    62 
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6.  Subrogation.  Where  it  appears  that  tiitf  purchaser  has 
paid  the  amount  bid  at  such  void  sale  into  the  county  treas- 
ury, and  the  county  has  retained  it  for  a  number  of  years, 
the  purchaser  will  be  subrogated  to  the  rights  of  the  county 
in  the  lien  for  said  taxes  and  interest  on  the  lands  sold. 
Id 52 

6.  Jurisdiction.     When  an  action  is  commenced  by  the 

owner  of  lands  for  the  purpose  of  having  a  tax  deed  de- 
clared void,  the  court  will,  when  prayed  for  in  the  answer, 
retain  jurisdiction  for  the  purpose  of  foreclosing  and  en- 
forcing the  lien  of  the  defendant  for  the  taxes  and  interest. 
Id 62 

7.  Title  to  Property.    Where,  in  an  action  quia  timet  for 

the  purpose  of  declaring  tax  deeds  void,  it  appeared  that 
plaintiff  had  been  in  possession  of  the  land  for  fifteen  years, 
and  the  only  question  of  title  which  could  be  raised  was  be- 
tween the  plaintiff  and  his  wife — heldy  that  the  title  of 
plaintiff  was  good  as  against  the  grantee  in  the  tax  deeds, 
and  for  the  purposes  of  the  action  ;  hM^  also,  that  while 
the  wife  did  not  join  in  the  action,  she  will  be  presumed  to 
have  acquiesced  in  the  same  as  being  brought  for  her  bene- 
fit as  well  as  that  of  her  husband.    Pettit  v.  Black 69 

8.  Pleading:    persokaltt.    In  1877  W.  filed  a  petition  in 

the  district  court  praying  fot  the  cancellation  of  certain  tax 
certificates,  and  alleging  *^  tfiat  the  plaintiff  has  the  legal 
title,  and  is  in  peaceable  possession,"  etc.,  of  certain  real 
estate.  The  tax  was  levied  in  1878,  and  a  sale  took  place  in 
1875,  while  W.  was  in  possession  and  had  an  abundance 
of  personal  property  in  the  county  to  satisfy  the  tax.  On 
the  trial,  testimony  was  introduced  showing  W.  to  have 
been  the  owner  and  in  possession  of  the  land  for  a  number 
of  years  prior  to  1878.  Held,  that  the  petition  stated  facts 
sufficient  after  judgment  to  sustain  the  same.  Wilhdmv. 
Russell 120 

9.  Collection  of  Taxes:  pkbsonaltt  must  BB'riksT  rs- 

aoKTED  TO.  The  statute  makes  it  the  duty  of  the  county 
treasurer  to  collect  the  delinquent  taxes  as  far  as  possible 
out  of  personal  property,  and  the  land  itself  can  only  be  re- 
sorted to  when  the  personal  property  is  exhausted.  The 
law  imposes  this  duty  on  the  treasurer,  and  he  cannot  evade 
it.  A  sale  of  the  land  for  taxes,  while  there  is  sufficient 
personal  property  of  the  delinquent  in  the  county  out  of 
which  to  make  the  tax,  is  absolutely  void.  PeUit  v.  Black,  69 
Wilhelmv.  RusseU 120 
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la    :    XTiDBircB.    A  paper  writing,  by  which  a  county 

treasurer  sought  to  appoint  I.  W.  S.  a  special  deputy  treas- 
urer to  collect  certain  taxes  by  distress  due  to  Platte  county, 
Nebraska,  from  the  personal  property  of  the  estate  of  L. 
W.  P.,  deceased,  when  offered  in  evidence  to  justify  such 
taking  in  an  action  of  replevin,  was  properly  rejected. 
Hedman  v.  Andermm ••• 


180 


11. 


The  oounty  treasurer  has  no  authority  to  distrain 


personal  property  belonging  to  the  estate  of  a  decedent,  for 
taxes  due  from  the  deceased  in  his  life  time.    Id 185 


12.  Personal  Property.  In  the  year  1857  the  town  of  B. 
was  located  on  the  public  lands,  and  surveyed  find  platted, 
the  site  being  entered  in  1869.  The  proprietors  of  the  town 
reserved  a  block  for  a  court  house,  but  did  not  convey  it  to 
the  county,  and  no  county  buildings  were  erected  thereon./ 
In  1871  F.  erected  a  building  on  the  block  and  occupied 
the  same  with  his  fkmily  until  1874,  when,  during  the 
temporary  Absence  of  F.  and  his  family,  the  county 
treasurer  levied  upon  the  buildings  for  delinquent  taxes 
on  oihw  real  estate  of  F.,  and  moved  the  building  into  the 
street  and  sold  it.  Hdd^  1st,  that  the  buildlRg  was  not 
personal  property ;  2d,  that  had  it  been  it  could  not  be 
moved  before  the  sale.    Freeman  v.  Lynch 192 


18. 


It  is  not  the  policy  of  the  law  to  separate  houses 


14. 


occupied  by  families  from  the  realty,  and  treat  such  houses 
as  personal  property  for  the  purpose  of  collecting  taxes.  Id.  192 

Tax  Deed:  Ik jtthotion :  Plxabino.  Action  by  the 
purchaser  of  real  estate,  under  a  foreclosure  sale  to  enjoin 
the  execution  of  a  tax  deed  about  to  be  made  by  the  county 
treasurer,  in  pursuance  of  a  sale  for  taxes  made  prior  to 
plaintiff's  purchase,  on  the  sole  ground  that  the  mortgagors 
'*  were  seized  and  possessed  of  personal  property  sufficient 
to  pay  the  taxes  due  on  said  land.''  Held^  1st,  That  even 
if  the  plaintiff  could  raise  this  question,  there  being  no  al- 
legation to  the  effect  that  the  personal  property  was  within 
the  jnrisdiction  of  the  treasurer,  this  was  a  fatal  defect  in  the 
petition ;  2d,  That  the  plaintiff,  being  a  purchaser  at  judi- 
cial sale,  took  the  land  subject  to  the  unpaid  taxes  and 
assessments,  and  whether  the  tax  sale  was  valid  or  not,  the 
taxes  themselves,  in  either  event,  were  a  legal  incumbrance 
subject  to  which  the  plaintiff  took  his  title,  and  that  he 
was  entitled  to  the  equitable  interference  of  the  court  only 
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on  cosdition  that  he  offers  to  do  equity,  hy  tendering  or  of- 
fering to  pay  the  ftiU  amount  of  taxes  justly  due.  Iler  v. 
OoUon 881 

15.  Baising  Assessment.  When  the  assessment  in  one  dis- 
trict is  relatively  higher  or  lower  than  that  of  another,  the 
eounty  commissioners,  sitting  as  a  hoard  of  equalization, 
may  add  to  or  take  from  the  entire  assessment  of  any  partic- 
ular district  without  notice  to  the  individual  tax  payers. 
South  Platte  Land  €h.  D.  Buffalo  County ^  7  Neh.,  258,  dis- 
tinguished. But  they  cannot  do  so  without  evidence  and  hy 
a  mere  arbitrary  exercise  of  power.  [Cobb,  J.,  dissenting.] 
Dundy  9,  Bickardaon  County 606 

16.  Assessing  Improyements.  The  statute  requires  the 
value  of  improvements  upon  land  to  be  added  to  the  value 

>  of  the  land  in  making  the  assessment,  and  not  assessed  sep- 
arately, but  where  it  is  clear,  either  from  the  record  or  ex- 
trinsic evidence,  that  such  separate  assessment  of  improve- 
ments was  intended  as  a  separate  item  of  the  value  of  the 
real  estate,  a  tax  assessed  thereon  will  be  a  valid  lien  upon 
thereal  estate.     Id ^ 508 

17.  Land  Boad  Tax*  The  land  road  tax  of  four  dollars 
per  quarter  section  was  repealed  by  the  constitution  of  1876. 

Id 609 

18.  Assessment  of  Land  not  Contiguous.    Tracts  of 

^  land  not  contiguous  should  be  assessed  separately,  and  a 
failure  to  do  so  would  render  a  tax  deed  based  thereon  in- 
valid; but  where  a  party  seeks  to  enjoin  the  collection  of  a 
tax  upon  that  ground,  he  must  set  forth  such  fkcts  in  his 
petition  as  show  the  collection  of  the  tax  to  be  unjust  and 
inequitable.    Id 609 

TENANT. 
Bee  Landlord  and  Tenant. 


TENDER. 
See  Patmsnt. 

TITLE. 
See  JiTDiciAL  Salb.     Landlord  and  Tenant.    Kortgags. 
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UNDERTAKING. 
See  BxFLBviir. 

USURY. 

General  Rule.  It  is  a  salutary  ruloi  and  one  that  should  be 
rigidly  applied  in  all  proper  coses,  that  where  one  who  is 
intrusted  with  the  business  of  loaning  money  exacts  for  its 
use,  either  directly  or  indirectly,  by  whatsoever  shift  or 
device,  interest  in  excess  of  the  rate  permitted  by  the  stat- 
ute, the  transaction  is  usurious,  and  will  be  judged  accord- 

r       ingly.     Cheney  v»  Ehcrkardt 42d 

VENDOR  AND  VENDEE. 
See  MoBTGAGB.    Real  Pbopbb7t. 

.   VERDICT. 
See  Pbacticb,  28,  84. 

VERIFICATION. 
.  See  Plbading,  7. 

WAIVER. 

1.  Answer:    waiyeb.    Taking  leave  to  answer  is  a  waiver 

of  all  objections  to  the  manner  in  which  the  previous  or- 
ders of  the  court  as  to  the  itemization  of  the  account  sued 
on  has  been  performed — ^no  exception  to  such  performance 
having  been  taken.    Mulhollan  «.  Scoggin 201 

2.  Veiifioation  of  Petition.    Where  a  petition  is  not  veri- 

fied, or  where  the  verification  is  defective,  such  defect  will 
be  deemed  waived  where  no  objection  is  made  until  after 
judgment.    Dorringtonv.  Meyer 214 

8.    Authority  of  attorney  to  waive  supersedeas  bond — 8iaU 

Bankv.  Oreen 297 

See  Patmekt,  8.    P&acticb,  1. 
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WARRANTS. 
See  CouNTixs. 

WARRANTY. 

1-  Warranty.  There  is  no  particular  form  of  words  necessary 
in  order  to  constitute  a  warrant  of  soundness  of  a  chatteL 
If  the  vendor  in  the  sale  of  a  horse  upon  being  asked  by 
the  purchaser  whether  the  horse  is  "all  right,"  asserts  that 
the  horse  is  "  all  right,"  such  assertion  may  Be  sufficient 
evidence  of  a  warranty  against  the  blindness  or  other  un- 
soundness of  the  horse.    Little  v,  Woodworth 281 

2.    .    To  constitute  a  warranty  it  is  not  necessary  that 

the  word  "warrant"  should  be  used.  It  is  sufficient  if 
the  iHQguage  used  by  the  vendor  amounts  to  an  undertak- 
ing that  the  goods  were  as  represented.     Patrick  v.  Leach,  530 

3.  A  mere  expression  of  opinion  or  belief — a  bare  af- 
firmation, not  intended  or  understood  as  a  representation 
of  the  quality  or  character  of'  goods,  does  not  amount  to  a 
warranty.    Id 530 

See  Damages,  3. 

WITNESS. 

Practice :  cross-kxaminatiok  or  witkbsb  :  rxfervncs  to 
FORMKR  DEPOSITION.  It  is  not  proper,  on  cross-examina- 
tion of  a  witness,  for  counsel,  in  order  to  contradict  him, 
to  read  from  what  purports  to  be  a  deposition  previously 
given  by  him,  and  then  to  ask  him  whether  he  had  so  testi- 
fied. The  correct  rule  in  such  case  is  first  to  prove  the  de- 
position to  be  his,  and  then  to  read  it  as  part  of  the  evi- 
dence in  the  case.  After  this  has  been  done  the  witness 
may  be  cross-examined  as  to  any  supposed  discrepancies  be- 
tween his  testimony  in  court  and  the  deposition.  •  Cropaey 
V.  Averill » 152 


2193    ')92 


} 


[] 


1 


i 


ISBS&RD 


on  t  Aui  I 

U~lll 


a;w;A 


^^  ;»i,#»»*-.— •>.».*♦• 


//r 


